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PREFACE AND ACKNOWLEDGMENTS 


This started out as a very different book. In the summer of 2011, I submitted 
a proposal to Dave McBride, my editor at Oxford University Press, to write a 
book for that press’s Inalienable Rights series on the topic of the Founding— 
that is, the background, drafting, and ratification of the US Constitution (and 
the Bill of Rights, which was added to the Constitution a few years later). [had 
already written a book on the topic of race in American history for that series, 
and I thought a volume on the Founding might be a useful addition to it. Books 
in that series are supposed to be roughly fifty thousand words. This book is a 
great deal longer than that (though much of the heft is in the endnotes). 

I am a law professor who teaches and writes mostly about how Supreme 
Court interpretations of the Constitution over the course of American history 
have been influenced by—and, in turn, themselves influence—the social and 
political context within which the justices operate. For the last twenty-five 
years, I have also taught the course “American Constitutional History from the 
Founding to the Civil War,” which begins with about three weeks devoted to 
the background, drafting, and ratification of the Constitution. Consequently, 
I have long been an avid consumer of scholarship on the Founding. When, in 
2011, the students on the Harvard Law Review asked me to write a review of 
Pauline Maier’s outstanding book, Ratification, the idea for this book was born. 

What happened next is that I made the mistake of getting interested in 
the primary source materials of the Founding—correspondence, newspaper 
essays, pamphlets, legislative and convention debates—which I had never pre- 
viously explored in any systematic way. With assistance in gathering materials 
from a generous and expert law librarian, as well as from many talented and 
energetic Harvard Law School students, I have spent most of the last four years 
immersed in the primary materials of the Founding era. 

I conceive of this book as making three principal contributions to the rich 
and voluminous existing scholarship on the origins of the US Constitution. 
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First and foremost, nobody has previously attempted to write a comprehen- 
sive account of the Founding. Many books—some of them quite wonderful— 
have been written on the various pieces of the Founding story: the flaws in 
the Articles of Confederation that seemed to cry out for redress, the conflicts 
over fiscal and monetary policy in the states in the mid-1780s that contrib- 
uted mightily to the making of the Constitution, the Philadelphia conven- 
tion that produced the Constitution, the contrasting ideas and interests of the 
Federalists and Antifederalists (i.e., those who, respectively, supported and 
opposed the Constitution), the campaign for ratification of the Constitution, 
and, finally, the enactment of the Bill of Rights. Yet it seemed to me that the 
absence of a single volume telling the entire story of the Founding between 
two covers was a gap that might be usefully filled. 

Second, I have tried to tell this story, to the greatest extent possible, in 
the words of the participants. Doing so helps us to understand them as po- 
litical actors engaged in a controversial enterprise rather than as the mythical 
Founding Fathers we have long been taught to revere. If nothing else, allowing 
the principal figures in these events to speak for themselves ought to better 
enable readers to make up their own minds as to how to interpret the making 
of the Constitution. 

Finally, this book advances a view of the Founding that differs somewhat 
from those previously offered. Plainly, no single motive or explanatory vari- 
able can account for the making of the Constitution. However, experts will 
recognize that I have been especially drawn to the view, long advanced by 
others, that the Constitution was a conservative counterrevolution against 
what leading American statesmen regarded as the irresponsible economic 
measures enacted by a majority of state legislatures in the mid-1780s, which 
they diagnosed as a symptom of excessive democracy. 

Along that dimension, I hope to provide more complete answers than 
have previously been given to two questions raised by this interpretation of 
the Founding. First, why were the delegates to the Philadelphia convention 
inclined and able to write a constitution that was very different from the one 
most Americans expected and wanted them to write? Second, how were the 
Federalists able to convince the nation, in the course of a reasonably demo- 
cratic (at least for the era) ratifying process, to approve a document that was 
severely constraining of popular influence on government, especially when 
contrasted with the state constitutions of the period? These were extraordi- 
nary accomplishments—whether or not one regards them as legitimate or 
desirable—and I hope to shed additional light on how the Framers were able 
to bring them about. 

I could not have written this book in such a relatively short time—a little 
under four years—without a great deal of help. One of the luxuries of teaching 
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at Harvard Law School is the ability to obtain research assistance from mem- 
bers of our marvelously talented student body. My research assistants located 
and copied materials for me, and they checked my writing against the sources 
on which I relied to ensure accuracy. By performing these tasks, they enabled 
me to spend more time reading, thinking, organizing, and writing. 

The following students all helped me with this project: Sam Callahan, Yaira 
Dubin, Louis Fisher, Caitlin Halpern, Chen-Chen Jiang, Jeremy Kreisberg, 
Rebecca Matte, Daniel Nessim, Kevin Neylan, Sean Ouellette, Susan Pelletier, 
Sylvanus Polky, Albert Rivero, Ari Ruben, Andres Salinas, Eden Schiffmann, 
and Marisa Schnaith. I would be remiss not to single out for special thanks an- 
other, smaller group of student research assistants, all of whom spent, I would 
estimate, hundreds of hours working on this project: Maya Brodziak, Cole 
Carter, Sean Driscoll, Katie Flanagan, Afroditi Giovanopoulou, Sean Mirski, 
and Laura Myron. 1am immensely grateful to all these talented, hard-working, 
conscientious, and good-natured young people for their substantial contribu- 
tions to this book. 

My (nonstudent) assistants—first, Kimberly O’Hagan, and then for the 
past eighteen months, Mindy Eakin—have also made it possible for me to re- 
search this book far more extensively than I could have done without their 
help. I would estimate that, together, they have transcribed as many as two 
thousand pages of notes I dictated on primary and secondary sources that 
I have read. They have done so with what appears to be effortless efficiency— 
as well as great accuracy and unfailing good grace. Mindy has also collected 
for me hundreds of articles and books, and she arranged the illustrations for 
this volume pretty much single-handedly. I owe both Kimberly and Mindy an 
enormous debt of gratitude for their help. 

Mindy Kent, one of the librarians at Harvard Law School, has also collected 
scores of journal articles and many hundreds of letters from the Founding era, 
without once complaining of the ridiculous burdens I have imposed upon her. 
Juliet Frey, a professional editor, helped polish my prose with a deft touch and, 
with her good humor, actually made the editing process fun. 

I presented versions of what I consider the core argument of the book—that 
the Constitution was, in an important sense, a “coup” against public opinion— 
at two faculty workshops and various student events at Harvard Law School, at 
the public law colloquium run by Martha Minow and Dick Fallon at Harvard, 
at a workshop for federal judges organized by John Manning at Harvard Law 
School, at a Constitution Day lecture at Johns Hopkins University (at the kind 
invitation of Joel Grossman), and as a McCorkle Lecture at the University 
of Virginia School of Law (where I had the good fortune to teach for twenty 
years before relocating in 2008 to Cambridge, which has the advantage of 
being much closer to Fenway Park). I received many helpful comments from 
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participants/audiences on these occasions, including, specifically, Larry 
Lessig, Jim Patterson, Sai Prakash, and Matt Stephenson. 

One of the most gratifying aspects of writing this book has been receiving 
feedback on the manuscript from many generous readers. A number of friends, 
colleagues, and scholars read all or significant portions of the manuscript and 
gave me many useful suggestions for improvement: Jonathan Gienapp, Ken 
Hoge, Daryl Levinson, John Manning, Martha Minow, Matt Rowen, Andrew 
Schroeder, and Mike Seidman. Three historians whose scholarship I have 
long admired and whose work has greatly influenced my own thinking about 
the Founding—Max Edling, Jack Rakove, and Gordon Wood—also read 
all or most of the manuscript and gave me many pages of extremely helpful 
comments. 

I must single out for special thanks another handful of readers whose 
contributions to this project were even more substantial. Woody Holton, 
whose book Unruly Americans has greatly influenced my perspective on the 
Constitution, not only gave me several pages of helpful general comments 
but also did a considerable amount of line editing of the entire manuscript. 
Michael Coenen and Marco Basile—a former mentee and a former student, 
respectively—each gave me more than twenty pages of the sort of detailed, 
incisive comments that are invaluable for improving a manuscript in its late 
stages of preparation. 

My two largest debts are to Rich Leffler and John Kaminski. Both of 
them have, for decades, served as editors of the Documentary History of the 
Ratification of the Constitution (an absolutely extraordinary resource, with- 
out which this book would have been inconceivable). On many aspects of the 
story recounted here, they may well know as much as any two people alive. 
Rich read chapters 1 through 4; John read the entire manuscript (and por- 
tions of chapter 6, on ratification, more than once). Bringing their extraor- 
dinary knowledge of the era to bear, they caught countless errors, spotted 
logical contradictions, directed me to additional sources (primary and sec- 
ondary), and improved both my prose and my method of citation. Since I have 
never met either of them in person, I can only describe their efforts—each 
must have spent many dozens of hours on the manuscript—as extraordinary 
acts of collegial generosity. To my mind, they represent what is best about the 
scholarly enterprise. 

Finally, I thank Martha Minow, Dean of Harvard Law School, for finan- 
cial and moral support. I also thank, perhaps more unusually, the Boston Red 
Sox for floundering miserably in 2015, which enabled me to work harder on 
finishing the book (though perhaps this was only reimbursement for the time 
away from the project caused by their improbable World Championship run 
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in 2013). I thank my spouse, Lisa Landsverk, for her willingness to tolerate my 
utter and complete obsession with this project. And I thank my brother, Seth, 
to whom this book is dedicated, for a lifetime’s worth of love and support. 


Michael Klarman 
Sanibel Island, Florida 
January 2016 


Introduction 


As the Constitutional Convention came to a close on September 17, 1787, 
Benjamin Franklin offered two observations on its proceedings. First, he noted 
that “when you assemble a number of men to have the advantage of their joint 
wisdom, you inevitably assemble with those men, all their prejudices, their 
passions, their errors of opinion, their local interests, and their selfish views.” 
Second, Franklin thought that, in light of this inevitability, it was astonishing 
“to find this system [the Constitution] approaching so near to perfection as it 
does.”!* 

Over the course of the ensuing 225 years, Americans have tended to 
embrace the second part of Franklin’s observation (the astonishing near 
perfection of the Constitution) and to neglect the first part (the inherent 
passions, prejudices, and errors of the Framers). Americans came to revere the 
Constitution and the men who wrote it, often regarding them as divinely in- 
spired. In 1928, the great civil liberties lawyer Louis Marshall described the 
Constitution as “our holy of holies, an instrument of sacred import. It has been 
the guiding principle of the freest Government on earth. Let no unhallowed 
hand be laid upon it.”” 

This tendency toward worship of the Constitution and the Framers began 
early. Just months after the Philadelphia convention ended, James Madison 
observed that “[i]t is impossible for the man of pious reflection not to per- 
ceive in it [the Constitution] a finger of that Almighty hand which has been 
so frequently and signally extended to our relief in the critical stages of the 
revolution.” Given the extraordinary diversity of opinions expressed at the 
Constitutional Convention and the difficulty of adjusting competing consid- 
erations in the Constitution, Madison told Thomas Jefferson that one could 


* For the convenience of readers, I have modernized spelling, capitalization, and punctuation 
in quotations, while attentive to the need not to alter the speaker’s meaning. I have also expanded 
abbreviations in a similar manner. 
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hardly “consider the degree of concord which ultimately prevailed as less than 
a miracle.”* 

During the national debate over whether to ratify the Constitution, sup- 
porters (“Federalists”) regularly made similar observations. One Federalist 
opined that “[t]he unexpected harmony of the federal convention ... must 
be attributed to the special influence of Heaven,” while another noted that 
“Heaven smiled on their deliberations and inspired their councils with a spirit 
of conciliation.” Dr. Benjamin Rush, a leading Pennsylvania Federalist, told 
his state’s ratifying convention that “the hand of God was employed in this 
work, as that God had divided the Red Sea to give a passage to the children of 
Israel.” After the requisite number of states had ratified the Constitution, Rush 
declared that it was “as much the work of a divine providence as any of the 
miracles recorded in the Old and New Testament were the effects of a divine 
power.” Ratification of the Constitution left little doubt, in Rush’s mind, “of 
heaven having favored the federal side of the question.”* 

Invocations of divine inspiration for the Constitution by supporters of rati- 
fication were, at least in part, a conscious political strategy to maximize the 
chances of winning. At the convention itself, Madison had explained, “The re- 
spectability of this convention will give weight to their [the delegates’] recom- 
mendation of it.” During the ratifying contest in Virginia, he told Governor 
Edmund Randolph, “Had the Constitution been framed and recommended 
by an obscure individual, instead of a body possessing public respect and 
confidence, there can not be a doubt that although it would have stood in the 
identical words, it would have commanded little attention from most who 
now admire its wisdom.” In the days immediately following the Philadelphia 
convention, as Alexander Hamilton mulled the prospects of ratification, he 
similarly observed that one important Federalist advantage was the influ- 
ence of those who framed the Constitution—and especially that of George 
Washington.° 

Federalists played this advantage—the extraordinary public reputations 
of many of the delegates to the Philadelphia convention—to the hilt. Indeed, 
even while the convention was still completing its work in Philadelphia, one ad- 
vocate for a more powerful national government observed that “[s]uch a body 
of enlightened and honest men perhaps never before met for political purposes 
in any country upon the face of the earth.” Such men were “entitled to the uni- 
versal confidence of the people of America.” A man such as Washington, wrote 
another essayist of similar political predispositions, “surely will never stoop 
to tarnish the luster of his former actions by having an agency in any thing ca- 
pable of reflecting dishonor on himself or his countrymen.” The nation could 
“[rJest assured” that “worthies” such as Washington and Franklin “have the 


good of America at heart.”® 
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Once the Philadelphia convention had actually unveiled the Constitution, 
Federalists repeatedly invoked the wisdom and virtue of the convention’s dele- 
gates as an argument for ratification. For example, an essay supporting ratifica- 
tion in Pennsylvania urged readers to “[b]ear witness with what solicitude the 
great council of America, headed by a Franklin and a Washington, the fathers of 
their country, have deliberated upon the dearest interests of men, and labored 
to frame a system of laws and constitutions that shall perpetuate the blessings 
of that independence, which you obtained by your swords!” It was “the duty 
of all honest, well-disposed men,” one New York Federalist wrote, “to culti- 
vate and diffuse . . . a spirit of submission to the counsels of this great patriot 
band.” When some opponents of ratification (“Antifederalists”) charged that 
the Constitution had been a premeditated scheme to enslave the people, one 
Virginia Federalist responded by urging his countrymen to remember that 
included among the convention delegates were “a Washington, whose hair 
has become grey and eyes dim in watching over your safety,” and a Franklin, 
“whose philosophical and political abilities have procured him the admiration 
of the world.” Was it really possible that such men “could conspire to enslave 
their country?””* 

For their part, opponents of ratification worried that the people were “too 
apt to yield an implicit assent to the opinions of those characters whose abili- 
ties are held in the highest esteem, and to those in whose integrity and patrio- 
tism they can confide.” Was it fair or reasonable to treat people “as infidels in 
politics,” a New York Antifederalist wondered, simply for refusing to give the 
Constitution “their approbation, until they should have had an opportunity 
of examining it?” William Findley, a leading Pennsylvania Antifederalist, pro- 
tested that the Federalists ought to be “addressing our reason with solid argu- 
ments” rather than “address[ing] our implicit faith so much with great names.” 
Responding to the argument that “an implicit confidence should be placed in 
the convention,” leading Massachusetts Antifederalist Elbridge Gerry, who 
had also been an important dissenting delegate at the Philadelphia conven- 
tion, noted that “however respectable the members may be who signed the 


* Direct criticism of Washington was simply out of bounds, and Antifederalists were usually 
careful not to step over that line. When they did, however, the Federalists pounced: “Can human 
nature sink so low as to be guilty of such base ingratitude to a man to whom America owes her 
independence and liberties?” Only an “unprincipled monster would insinuate a thing so vile” 
as that a man such as Washington “who, for eight years, .. . fought and struggled to obtain and 
secure to you freedom and independence, should now be engaged in a design to subvert your 
liberties and reduce you to a state of servitude.” 

For the references supporting this footnote—and an explanation of where to find the refer- 
ences supporting subsequent footnotes—see the endnote whose call number immediately fol- 
lows the call for this footnote in the text. 
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Constitution, it must be admitted that a free people are the proper guardians 
of their rights and liberties—that the greatest men may err—and that their 


errors are sometimes of the greatest magnitude.”® 


Much as at the Founding, throughout American history political actors have 
invoked the wisdom and virtue of the Framers as arguments against consti- 
tutional change, and they have attacked their political opponents as “impi- 
ous.” The Constitution has been analogized to “the Ark of the Covenant.” 
Independence Hall in Philadelphia, the “hallowed ground of its birthplace,” 
has been portrayed as “the holiest spot of American earth,” and visitors to it 
have been described as “pilgrims” and as “worshippers before a shrine.”® 

Meanwhile, others have denigrated this tendency toward Constitution 
worship as “fetishism.” Jefferson described and criticized this impulse to at- 
tribute to the past “a wisdom more than human” and to treat “constitutions 
with sanctimonious reverence and deem them like the ark of the covenant, too 
sacred to be touched.”"® 

Madison’s principal reason for deifying the Founders was his belief that the 
people could not be trusted to intelligently rule themselves. Citizens must be 
taught through habit and tradition to obey constituted governmental author- 
ity, and reverence for the Founders served that purpose. Without it, the people 
might too frequently change their constitution, which would “in a great mea- 
sure, deprive the government of that veneration which time bestows on every- 
thing, and without which perhaps the wisest and freest governments would not 
possess the requisite stability.” Experiments in the system of government were 
“of too ticklish a nature to be unnecessarily multiplied.” It was dangerous to 
“disturb the public tranquility by interesting too strongly the public passions.”"! 

Later historical actors have similarly deified the Founders for the purpose 
of blocking proposed changes to the Constitution or its traditional interpre- 
tation. In 1865, opponents of the Thirteenth Amendment, emphasizing the 
hallowed nature of the Constitution, which had not been altered in more 
than sixty years, argued that amending it to bar slavery would itself be un- 
constitutional. One of those opponents, Senator Lazarus Powell of Kentucky, 
described how the Founders had “stood around the baptismal font and pro- 
claimed the birth of the Constitution.” In the late 1890s, as the Supreme Court 
came under attack for invalidating the progressive income tax and upholding 
the labor injunction, the Court’s defenders portrayed the Constitution as the 
nation’s “greatest jewel ... created by our fathers in a moment of Divine in- 
spiration.” After World War I, self-proclaimed patriots pressured Congress 
into establishing Constitution Day and putting the Constitution on display 
at the Library of Congress. For them, Constitution worship was a defense 
against communism, atheism, and other alien political ideologies. In 1937, the 
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year of the Constitution’s sesquicentennial, opponents of President Franklin 
Roosevelt’s Court-Packing Plan, such as the American Liberty League, wor- 
shiped at the “Shrine of the Constitution.” '” 

Constitution worship, however, is no substitute for actual knowledge of how 
the Constitution came into being. As the leading historian of this practice has 
observed, “[I]dolatry has too often served as a convenient cover for ignorance.”" 

In this book, I try to tell the story of the Constitution’s origins in a way 
that demythifies it. The men who wrote the Constitution were extremely im- 
pressive, but they were not demigods; they had interests, prejudices, and moral 


blind spots. They could not foresee the future, and they made mistakes. 


As we shall see, the Articles of Confederation—the system for governing 
the United States that preceded the Constitution—suffered from a variety 
of flaws. Most important, under the Articles, Congress lacked the power to 
levy taxes, to regulate interstate or foreign commerce, and even to enforce na- 
tional treaties against recalcitrant states. Chapter 1 examines these flaws in the 
Articles and considers why efforts to redress them prior to the Constitutional 
Convention of 1787 proved unavailing. Several amendments to the Articles 
were proposed, but particular states had interests that led them to block the 
proposals, which in turn inspired resentment and spawned retaliatory actions 
by other states. This chapter also considers how a dispute over Secretary for 
Foreign Affairs John Jay’s negotiations with Spain involving Americans’ claim 
to navigation rights on the Mississippi River created deep sectional divisions 
that seemed to threaten the survival of the union and indeed led some states- 
men to fear civil war. 

Yet the Constitution was not simply a response to certain widely perceived 
defects in the Articles of Confederation. To a considerable degree, it was also 
a response to economic conflicts that had developed in the states in the mid- 
1780s. Chapter 2 examines how, in the midst of a severe postwar economic 
recession, a majority of states enacted measures for tax and debt relief, which 
were reviled by most of the nation’s political and economic elite and soured 
them on political arrangements that they deemed overly responsive to public 
opinion. In one of the states where popular demands for relief legislation were 
defeated—Massachusetts—debtors and taxpayers arose in insurrection and 
closed the civil courts in an effort to prevent mass foreclosures and extort 
tax relief from the legislature. Many prominent statesmen were horrified by 
Shays’s Rebellion, which they saw as a broadscale assault on government and 
perhaps even on private property. 

To the extent that the Constitution was designed in part to block legislation 
for tax and debt relief, it represented a victory for one party in a debate that 
genuinely had two sides—which was less true with regard to the aspects of 
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the Constitution that redressed flaws in the Articles of Confederation, where a 
powerful consensus existed for remedial measures. Shays’s Rebellion also had 
a profound impact on the Philadelphia convention and its handiwork. A con- 
stitution written in the years before Shays’s Rebellion and the enactment of 
populist relief legislation by many states probably would have looked very dif- 
ferent from the one drafted in Philadelphia. 

In the 1780s, several unsuccessful efforts had been made to reform the 
Articles incrementally. How was the decision made to pursue more radical 
reform through an open-ended constitutional convention, which the Articles 
did not authorize? With the aid of hindsight, many of the steps leading to the 
Philadelphia convention seem fortuitous. What might have happened had 
no such convention taken place in 1787? Many statesmen observed that the 
Confederation Congress was on the brink of collapse and the union on the 
edge of dissolution. They predicted that the demise of the Confederation prob- 
ably would lead to civil war and might induce Americans to lose their faith 
in republican government. Were such statements simply rhetoric designed to 
frighten people into supporting drastic constitutional reform, or were they 
plausible predictions of what might have happened had the Constitution not 
been drafted and ratified when it was? 

Chapter 3 examines the constitutional convention that assembled in 
Philadelphia in May 1787, including how its agenda got set and how the prin- 
cipal issues it addressed got resolved. As we shall see, from the outset the con- 
vention was beset by deep conflict. Delegates disagreed about ideas (such as 
the nature of political representation and the ideal structure of an executive 
branch), but they also had conflicting interests (such as over the relative power 
that small and large states should exercise within the national legislature). 
While the delegates mostly argued over issues in terms of political principles, 
often their ostensibly principled arguments simply served as rationalizations 
for the interests being advanced. 

For weeks, the delegates struggled over the convention’s most intractable 
issue: how to apportion representation in the national government in a manner 
that was acceptable to both large and small states. This chapter examines the 
arguments that informed that debate, the extent to which the convention 
nearly dissolved over it, and the compromise that eventually resolved the issue. 

In the end, the Philadelphia convention designed a constitution that dra- 
matically expanded the powers of the national government while insulating 
it far more from popular political influence than most Americans at the time 
would have anticipated or desired. That is why the battle over ratification was 
so closely fought. Chapter 3 also investigates why the convention proved so un- 
representative of public opinion in the nation: What were the circumstances 
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and decisions that created the conditions enabling the delegates to write the 
constitution they did? 

As delegates from large states and small states battled over how to appor- 
tion representation in Congress, Madison observed more than once that the 
real conflict of interest among the states at the convention was a function of 
their differing degrees of dependence on slave labor. Chapter 4 examines the 
role that debate over slavery played in Philadelphia. Although there was prob- 
ably never a serious possibility that the convention would take significant steps 
toward the abolition of slavery, delegates from slave states and from (mostly) 
free states found plenty to disagree about at the convention. In the several 
compromises over slavery that enabled the Framers to agree upon a consti- 
tution, did northerners make the best possible bargains, or were they unduly 
intimidated by the southern delegations’ repeated threats to walk out of the 
convention if their slavery-related demands were not satisfied? 

In the contest over ratification of the Constitution, some northern 
Federalists argued that the Constitution put slavery on the road to extinction. 
By contrast, many of their southern allies argued that the Constitution was a 
strongly proslavery document. Which of these claims was nearer to the truth? 

Slavery, of course, was not the only issue—or even one of the principal 
ones—in the ratifying contest. Chapter 5 examines the debate over ratifica- 
tion more broadly: What arguments did Antifederalists make in opposition to 
ratification, and how did Federalists respond? In defending particular consti- 
tutional provisions, how closely did Federalists’ arguments during the ratify- 
ing contest track those made by the Framers at the Philadelphia convention? 

Arguments made against ratification did not, of course, necessarily reflect 
the underlying interests motivating the opposition. Some reasons for opposing 
the Constitution were widely seen as more legitimate than others. Moreover, 
those who had decided to oppose ratification had an incentive to make what- 
ever arguments seemed most likely to convince swing voters and ratifying 
convention delegates to reject the Constitution. 

In addition to considering the arguments made against the Constitution, 
chapter 5 investigates the factors that actually seem to have influenced posi- 
tions on ratification. Although Federalists and Antifederalists sometimes 
simply held different ideas about government, interests having to do with 
class, occupation, and the size and circumstances of one’s state and region— 
East versus West, North versus South, and urban versus rural—seem to have 
proved more important in determining votes on ratification. 

The Framers had written a constitution that vastly expanded the powers of 
the federal government and constrained populist influence upon it. How did 
Federalists manage to convince Americans, through a reasonably democratic 
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process, to approve a constitution that seemed to contravene their preferences 
in many ways and that significantly curbed democracy at the national level? 

Chapter 6 examines the process of ratification, which in some ways was 
not entirely a fair fight. Federalists enjoyed certain advantages, some of which 
were the result of luck but others of which they had helped to construct. For 
example, in some states, malapportionment of ratifying conventions worked 
to the Federalists’ advantage. In nearly all states, the press was overwhelm- 
ingly on the Federalists’ side of the debate, and the economic and educational 
elite also generally favored ratification. One of the Federalists’ most important 
advantages was Article VII of the Constitution, which eliminated the require- 
ment from the Articles of Confederation that constitutional change be unani- 
mously approved by the states and stipulated instead that the acquiescence 
of nine states would suffice to put the Constitution into operation (although 
those states could bind only themselves). Only by changing the existing 
ground rules—and getting their opponents to acquiesce in the new ones— 
were the Federalists able to give themselves a fighting chance in the ratifying 
contest. Yet, in the end, they probably still would not have won without some 
important strategic blunders by their adversaries. 

Chapter 6 also describes the ratifying contest as it unfolded state by 
state, noting the importance of momentum shifts, tactical choices made 
by the two sides, and the contingency of the outcome, which was very 
much in doubt for most of the contest. Although the issue of whether the 
Constitution would be ratified was one of the most important in the nation’s 
history, the contest over ratification was, perhaps to a surprising degree, 
fought largely with the weapons of ordinary politics. Both sides questioned 
their opponents’ motives and attacked their characters, appealed to the ma- 
terial interests of voters, employed dirty tricks, and made back-room deals 
when necessary. 

Throughout the ratifying contest, Antifederalists made arguments— 
many of them quite persuasive—for ratification conditional upon antecedent 
amendments, and for a second constitutional convention that would consider 
amendments proposed by the state ratifying conventions. Federalists ada- 
mantly resisted both conditional ratification and a second convention, offer- 
ing both legal and practical political arguments for their position. But those 
arguments did not fully capture the reasons the Federalists were so averse to 
such proposals. In the end, most Americans probably would have preferred a 
constitution lying somewhere on the spectrum between the obviously defec- 
tive Articles of Confederation and the vastly more nationalist and democracy- 
constraining Constitution. Yet the Federalists managed to deny them any in- 
termediate options. 
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The original Constitution contains no bill of rights—a striking omission 
from the perspective of most Americans, then and now. Chapter 7 examines 
how a bill of rights came into existence. In this part of the Founding story, as 
elsewhere, Madison played an enormously important role. How did he evolve 
from an opponent of all amendments to the Constitution, during the ratifying 
contest, to the great champion of the Bill of Rights? And how did Madison 
convince the first Congress to adopt constitutional amendments when most 
Federalists had little enthusiasm for the entire project of amendments and 
most Antifederalists had little interest in the particular amendments that 
Madison proposed? 

Throughout the ratifying contest, Antifederalists raised challenges to the 
legitimacy of the Constitution: Congress had exceeded its authority by en- 
dorsing the Philadelphia convention; the convention had ignored its limit- 
ing instructions; and the Articles required that amendments be approved 
unanimously by state legislatures, yet the Constitution stipulated that it 
would become operational once ratifying conventions in nine states had ap- 
proved it. These were substantial irregularities in the process of constitutional 
change, yet, once the new national government had commenced operations, 
Antifederalists quickly abandoned their legitimacy challenges. 

Chapter 8, the concluding chapter, considers why Antifederalists may have 
chosen to do so. One possibility is that the nation quickly prospered under the 
Constitution—and perhaps because of the Constitution. Another possibility is 
that former Antifederalists quickly discovered that, even while limited to op- 
erating within the Constitution’s bounds, they could still make essentially the 
same political arguments they had made in opposing its ratification. Indeed, for 
much of the period from 1800 to the Civil War, the Antifederalists’ ideological 
and political descendants seemed largely to control the Constitution’s inter- 
pretation, both within the political branches of the national government and 
in the Supreme Court (at least after the demise of Chief Justice John Marshall 
and his Federalist/Whig compatriot justices in the early to mid-1830s). Even 
though Antifederalists lost the contest over the Constitution’s ratification, 
they seem largely to have won the battle over its interpretation—at least until 
after the Civil War. 

Chapter 8 also examines how some important constitutional provisions 
proved sufficiently malleable to accommodate the powerful democratizing 
forces of the Jacksonian era without any formal constitutional amendment. 
However, other constitutional provisions had been written too precisely to 
accommodate change through interpretation, and they also proved resistant 
to formal amendment, given the formidable barriers to such change posed by 
Article V of the Constitution. How ought one to think about such provisions 
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continuing to bind Americans today despite their inconsistency with modern 
democratic norms? More generally, how should one feel about a modern dem- 
ocratic society’s being governed by a constitution that was written 225 years 
ago by people possessed of very different assumptions, concerns, and values? 

This is one of the most important questions confronting modern constitu- 
tional theory. Although history alone cannot provide the answer, understand- 
ing how the Constitution actually came into being is an important step in the 
right direction. That is the story this book seeks to tell. 


Flaws in the Articles 
of Confederation 


By 1786-87, the government ofthe newlyindependent United States seemed, in 
the eyes of many leading citizens, to be disintegrating. The nation was default- 
ing on its debts, foreign and domestic. States had largely ceased fulfilling their 
financial obligations to Congress, which under the Articles of Confederation 
could only requisition funds from the states and had no power to coerce com- 
pliance. Proposals to supply Congress with independent revenue-raising 
authority—such as the power to levy import duties—had failed to secure the 
ratification of every state, as required for amendments under the Articles. An 
effort by Congress in October 1786 to borrow half a million dollars from pri- 
vate subscribers to finance an emergency expansion of the army to suppress 
an insurrection of tax resisters and debtors in backcountry Massachusetts had 
proved a complete failure, as states declined to pledge their tax support for 
repayment. Foreign nations and foreign bankers, too, were growing weary of 
lending money to the US government. Powerless to raise additional revenue, 
Congress might not have been able to put an army in the field, even to protect 
the nation in the event of a foreign invasion. Congress had no response when 
Spain closed the Mississippi River to American navigation in 1784, or when 
Algerian pirates attacked American ships in the Mediterranean Sea in 1785, 
kidnapping American citizens and holding them for ransom." 

In addition to lacking basic revenue-raising capacity, the Confederation 
Congress had no authority to regulate foreign commerce. After the 
Revolutionary War, when Great Britain sought to exclude American ships from 
the Atlantic carrying trade, and several European nations sought to exclude 
certain American goods from European markets and from European colonies 
in the western hemisphere, Congress was powerless to respond with retalia- 
tory trade restrictions. Because Congress also lacked the authority to compel 
states to abide by their own nation’s treaty obligations, the British continued to 
hold forts along the northwestern frontier of the United States—forts they had 


ll 
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agreed to evacuate under the Treaty of Paris that ended the Revolutionary War. 
In the mid-1780s, American states were beginning to impose discriminatory 
trade restrictions upon one another, and Congress, which lacked the power to 
regulate even interstate commerce, was helpless to intervene. In 1786, stark re- 
gional conflict erupted in Congress when Secretary for Foreign Affairs John Jay 
attempted to barter away American claims to free navigation of the Mississippi 
River, which southerners considered vital, in exchange for a favorable commer- 
cial treaty with Spain, which northerners desired. Many Americans began to 
speak openly of splitting the nation into separate confederacies.” 

Early in 1787, James Madison, a young but already prominent statesman 
from Virginia, observed that “[olur situation is becoming every day more 
and more critical.” Persons of reflection “unanimously agree that the existing 
Confederacy is tottering to its foundation.” The present system of governance 
“neither has nor deserves advocates.” Madison continued: “No money is paid 
into the public treasury; no respect is paid to the federal authority. Not a single 
state complies with the [congressional] requisitions, several pass them over in 
silence, and some positively reject them.” Madison concluded, “It is not pos- 
sible that a government can last long under these circumstances.” Americans 
were “losing all confidence in our political system.” 

Other leading statesmen were reaching similar conclusions. Governor 
Edmund Randolph of Virginia told George Washington that the “nerves of 
government seem unstrung, both in energy and money,” and he expressed 
“alarm at the storms which threaten the United States.” William Grayson, 
another Virginia political leader, told Madison that many congressional del- 
egates had concluded “that the present Confederation is utterly inefficient, and 
that if it remains much longer in its present state of imbecility we shall be one 
of the most contemptible nations on the face of the earth.” Grayson reported 
to William Short, who was serving as Thomas Jefferson’s private secretary in 
Paris, that “American affairs in general wear the worst aspect you can possibly 
conceive: the people discontented, the public treasury without money (and 
laws in several of the states but faintly executed) and the states either refusing 


or not complying with the requisition of Congress.”* 


* Grayson was born in 1736 in Prince William County, Virginia. He entered the College of 
Philadelphia (later, the University of Pennsylvania) in 1758, then studied in Great Britain, proba- 
bly at the University of Edinburgh, before receiving his legal training at Inner Temple in London. 

Returning home in the mid-1760s, Grayson took up the practice of law and became actively 
involved in the movement for American independence. In 1766, he attended the Westmoreland 
County meeting that pledged resistance to execution of the Stamp Act, denying Parliament’s 
authority to tax the colonies. In 1774, Grayson served on the Prince William County Committee 
of Safety, and in 1775 he was a delegate to the extralegal convention that moved the colony closer 


to independence. 
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Howhad the United States arrived at such a state of crisis just years after the 
nation’s unlikely founding in a successful war for independence against Great 
Britain? In part, it was flaws in the Articles of Confederation that were respon- 
sible for the crisis, which in turn paved the way for the Constitution. 


Lack ofa Taxing Power 


The colonies that jointly declared their independence from Great Britain in 
1776 had deep differences among themselves—ethnic, religious, and eco- 
nomic. Before the mid-1760s, the idea of centrally coordinating resistance to 
burdensome British trade measures would have struck most American colo- 
nists as bizarre. A self-conscious sense of nationalism among Americans arose 
only as a result of organizing their shared opposition to British policies.* 
Since its formation in 1774, the Continental Congress had exercised sig- 
nificant political, economic, and military powers. It had created an army, 
issued currency, and negotiated treaties with foreign nations. The Articles of 
Confederation, not approved by Congress and sent to the states for ratification 
until 1777, formalized Congress's powers by designing a system of govern- 
ment to enable the thirteen states to coordinate their war efforts. Because the 
Articles were drafted during wartime, they conferred mostly military powers 


In 1776, Grayson was appointed a colonel in the state militia and then quickly became a 
Continental Army officer and one of General Washington’s aides-de-camp. From 1776 to 1779, 
he served as a regimental commander in several of the principal battles of the Revolutionary 
War. Afterwards, he served two years on Congress's Board of War, which oversaw logistics for 
the army. 

In the mid-1780s, Grayson represented Prince William County in the Virginia House of 
Delegates for two years and also served as one of the state’s delegates to Congress from 1785 to 
1787. There, he played a significant role in passing the Northwest Ordinance of 1787. 

When the Philadelphia convention sent the constitution it had drafted to Congress in 
September 1787, congressional delegate Grayson criticized it and supported a proposal to amend 
it. Afterwards, he became one of the most prominent Antifederalists in Virginia. With his breadth 
of learning and formidable oratorical skills, Grayson, as we shall see, was one of the leading voices 
opposing ratification at the Virginia ratifying convention. Although his service in Congress had 
convinced him that the federal government needed additional powers, Grayson believed that the 
Constitution lacked adequate safeguards to secure a southern minority from economic and polit- 
ical domination by a northern majority. He insisted that other states would acquiesce if Virginia 
demanded the enactment of suitable amendments before ratifying the Constitution. 

In 1789, an Antifederalist-dominated Virginia legislature chose Grayson as one of the state’s 
first US senators. In that capacity, he sought, without success, to convince the Senate to ap- 
prove constitutional amendments that were considerably more far-reaching than the ones James 
Madison had maneuvered through the House of Representatives. After just one year of service in 
the Senate, Grayson died of a gout attack. In his will, he emancipated his slaves. 
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on Congress—such as raising an army, appointing a commander-in-chief, 
authorizing privateers against foreign shipping, and negotiating treaties with 
foreign nations.° 

Because of the exigencies of war, the Articles did not spawn the same 
sort of great public debate that the Constitution would in 1787-88. Yet, 
despite the widely perceived imperative for quick approval, three small 
states—Delaware, New Jersey, and Maryland—resisted ratification for years. 
According to Madison’s subsequent account, one of New Jersey’s main ob- 
jections was that the Articles provided no remedy for its “peculiar situation” 
as a state with “no convenient ports for foreign commerce,” which left it like 
“a cask tapped at both ends,” situated between Philadelphia and New York 
City and “subject to be[ing] taxed by . . . neighbors, through whose ports [its] 
commerce was carried on.”’ 

For many of the states, the Articles were deficient because they did not 
include a provision—which an early draft had contained—authorizing 
Congress to force states such as Virginia to cede to the union their claims to 
vast, unsold western lands. The states lacking western-land claims—about 
half of the states—took the position that those lands, which the entire nation 
bore the burden of securing in the war against Great Britain, should be held 
in common and used to defray the costs of a war fought for the benefit of all 
(rather than benefiting only the taxpayers of the states that had claims to such 
lands). Madison later observed that these western lands, vast in extent and 
growing in value, were “the occasion of much discussion and heart-burning 
and proved the most obstinate of the impediments to an earlier consummation 
of the [Articles].” Indeed, resolution of the states’ western-land claims would 
remain one of the most time-consuming and divisive of the Confederation 
Congress’s* preoccupations during its decade of existence. Maryland, the last 
holdout state, did not acquiesce to the Articles until January 1781—nearly 
three and a halfyears after they had been submitted to the states.® 

The Articles were more a treaty among independent states than a framework 
for a new national government. In 1776, few Americans would have thought 
that the thirteen states had formed a single nation; most people still thought of 
their state as their country. Indeed, the Articles expressly provided that “[e]ach 
state retains its sovereignty, freedom and independence.” Moreover, despite 
desultory resistance from large-state delegates, Congress had approved an ar- 
ticle guaranteeing every state equal voting power in Congress—an arrange- 
ment that connoted a confederation rather than a nation.” 


* Once the Articles had been approved by the last of the thirteen states, the Continental 
Congress became the Confederation Congress. 
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Under the Articles, Congress lacked some of the basic powers of a sovereign 
government: It could neither impose taxes nor enact statutes. Congress's powers, 
which mainly pertained to issues of war and external relations, were more akin to 
those of the British Crown than of Parliament. Reacting against what they per- 
ceived as the tyranny of the British government, most Americans had been loath 
to invest Congress with expansive powers. As Madison later wrote Washington, 
“Nothing but the peculiarity of our circumstances could ever have produced 
those sacrifices of sovereignty”—minimal as they were—“on which the federal 
government now rests.” Alexander Hamilton agreed, noting that resistance to 
British encroachments had been “the great object of all our public and private 
institutions. The zeal for liberty became predominant and excessive. In forming 
our Confederation, this passion alone seemed to actuate us, and we appear to 
have had no other view than to secure ourselves from despotism.””° 

Indeed, after the Revolutionary War ended in 1783, many Americans saw 
little if any need for Congress, and they certainly were not inclined to augment 
its powers. Gouverneur Morris, who was the deputy to the Confederation’s 
superintendent of finance, Robert Morris (no relation), had feared as much.* 


* Gouverneur Morris was born in 1752 to a privileged background on his family’s manor near 
New York City. He entered King’s College (later, Columbia University) at the age of twelve and 
served in New York’s Provincial Congress at the age of twenty-three. Morris also participated 
in the drafting of New York’s constitution of 1777 (he advocated the abolition of slavery in the 
state) and represented his state in the Continental Congress, where he was a strong nationalist. 
For three and a half years, beginning in 1781, he was assistant superintendent of finance under 
Robert Morris. 

Afterwards, Morris remained in Philadelphia and was appointed in 1787 by the Assembly 
to serve as a delegate to the Philadelphia convention. There, as we shall see, Morris was one of 
the three or four most important participants, and he made more speeches than any other del- 
egate. In a sketch of fellow delegates, William Pierce described Morris as “one of those geniuses 
in whom every species of talents combine to render him conspicuous and flourishing in public 
debate. . .. No man has more wit—nor can any one engage the attention more than Mr. Morris.” 
However, Pierce also noted that, despite “all these powers, he [Morris] is fickle and inconstant— 
never pursuing one train of thinking.” 

At the convention, Morris advocated both a powerful national government and mechanisms 
to reduce popular influence upon it. He favored a strong Senate, an executive with lifetime 
tenure, proportional representation in both houses of Congress, and limits on the potential po- 
litical clout of newly admitted western states. As a member of the convention’s Committee of 
Style, Morris was given primary responsibility for putting the Constitution into its final form. 
Several decades later, Madison wrote that “the finish given to the style and arrangement of the 
Constitution fairly belongs to the pen of Mr. Morris.” 

In 1792, President Washington appointed Morris minister plenipotentiary to France—a 
controversial appointment in light of the facts that Morris was “a man of ... known monarchi- 
cal principles” (in the words of George Mason) and that France was in the midst of a revolution 
against its king. Beginning in 1800, Morris briefly served as one of New York’s US senators. In 
that capacity, he was an ardent Federalist and vigorously criticized the Jefferson administration’s 
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In 1782, he urged against negotiating a quick peace treaty with Great Britain 
because a vigorous government was necessary to the nation’s continuing to 
make “rapid and constant progress towards strength and greatness,” and a pre- 
mature cessation of the war would stymie the conviction that was becoming 
“daily sensible” that Congress was too weak. His boss, Robert Morris, agreed. 
Speaking as “a patriot,” he opined that a rapidly negotiated peace was not in the 
nation’s interest because “a continuance of the war is necessary until our con- 
federation is more strongly knit, until a sense of the obligations to support it 
shall be more generally diffused amongst all ranks of American citizens, [and] 
until we shall acquire the habit of paying taxes (the means we possess already).” 
Once the war was over, Hamilton confirmed that, even though “[e]very day 
proves the inefficacy of the present confederation, yet the common danger 
being removed, we are receding instead of advancing in a disposition to amend 
its defects.”" 

Over the course of the 1780s, American political leaders increasingly recog- 
nized deficits in Congress’s power as serious flaws in the Articles that required 
remediation. The most glaring omission was the lack of independent revenue- 
raising authority. Fighting a war in opposition to the British Parliament’s ef- 
forts to tax the colonies, Americans were naturally reluctant to delegate taxing 
authority to the Confederation Congress—another distant government in 
an era of relatively primitive communication and transportation. This gen- 
eration of Americans generally embraced the maxim that “the power which 
holds the purse-strings absolutely [will] rule.” A government possessed of 
coercive taxing authority could, for example, finance a standing army to op- 
press the people in their liberties. Thus, the Articles conferred upon Congress 
only the authority to requisition money from the states. Congress had neither 
the power to coerce states into fulfilling their quotas nor the authority to tax 
individuals.'” 


early challenge to the authority of the federal judiciary. During the War of 1812, Morris endorsed 
the Hartford Convention and advocated the secession of New York and New England from the 
United States. 

Morris's critics highlighted his haughty manner and his loose morals. Washington explained 
to Morris that opponents of his appointment as minister to France had denounced his “mode of 
expression [as] imperious, contemptuous and disgusting to those who might happen to differ 
from [his] opinion.” Another contemporary observed, “[T]he world in general allows greater 
credit for his abilities than his integrity.” 

Morris was tall, handsome, and self-confident. Chancellor James Kent of New York later de- 
scribed him as “very commanding” in appearance, with a “noble head” and a “majestic mien.” 
Morris also had a reputation as what one historian has called a “consummate philanderer.” When 
Morris had to have his leg amputated at the knee after a carriage accident in 1780, John Jay wrote 
to Robert Morris, “Gouverneur’s leg has been a tax on my heart. I am almost tempted to wish he 
had lost something else.” 
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Indeed, Congress initially had sought to finance the Revolutionary War 
by printing money rather than requisitioning contributions from the states. 
By contrast, the British government usually financed wars through loans. Yet 
foreign nations would not lend money to the United States until its prospects 
for winning the war improved. Raising money from domestic creditors also 
proved difficult given the dearth of hard currency in the country. Banks that 
might lend money to the government did not exist in the mid-1770s. Congress 
was initially reluctant to try to raise money by asking the states to levy taxes, 
given both the scarcity of hard currency and the depth of Americans’ opposi- 
tion to paying taxes—the very stance that had helped ignite the war.’ 

So instead Congress printed paper money, which would retain its value only 
if holders were convinced that Congress possessed the will and capacity even- 
tually to raise the revenue necessary to redeem it. Congress pledged the faith 
of the thirteen states to redeeming the paper. Each state was responsible for 
withdrawing a certain quota from circulation."* 

As war expenses burgeoned, Congress emitted increasing amounts of 
paper, which eventually the economy could not absorb without rapid depre- 
ciation. Newly established state governments, which were already imposing 
high taxes to finance the war, were disinclined to enact the additional taxes 
that would have been necessary to do their part to retire the paper money from 
circulation. Further, the war impeded the ability of states to derive revenue 
from import and export duties—ordinarily an important source of income for 
many of the states.’* 

By 1779, Continental currency was trading at just 5 percent of its face value. 
A desperate Congress recommended price controls and called on states to 
enact laws to confiscate goods useful to the army. In 1780, Congress was so 
strapped for money that it asked the states to assume responsibility for provid- 
ing supplies to their own citizens serving in the Continental Army."® 

As congressional paper quickly depreciated in value, Congress turned to req- 
uisitioning funds and supplies from the states. The Articles of Confederation 
provided for apportioning requisitions among the states based on land values, 
but in the absence ofa reliable land census, which could not possibly have been 
conducted during the war, Congress had to rely on guesswork. ‘The first requi- 
sition came late in 1777, with others quickly to follow, as Congress desperately 
sought to stem the depreciation of its currency. Congress also tried to raise 
money from private investors by issuing loan certificates, which were also used 
to pay suppliers. But this alternative form of paper also depreciated in value, as 
Congress was unable to pay the interest it had promised on the certificates.” 

By turning from printing money to requisitioning funds from the states, 
Madison noted, “Congress has undergone a total change from what it originally 
was.” He wrote Jefferson, “Whilst they [congressional delegates] exercised the 


18 THE FRAMERS’ COUP 


indefinite power of emitting money on the credit of their constituents, they had 
the whole wealth and resources of the continent within their command, and 
could go on with their affairs independently and as they pleased. Since the resolu- 
tion passed for shutting the press [March 18, 1780], this power has been entirely 
given up and they are now as dependent on the states as the King of England is 
on the Parliament.” Madison warned that “[u]nless the [state] legislatures are 
sufficiently attentive to this change of circumstances and act in conformity to 
it, every thing must necessarily go wrong or rather must come to a total stop.” 

As Madison feared, congressional requisitions upon the states proved prob- 
lematic from the start. In the spring of 1780, Washington complained, “One 
state will comply with a requisition of Congress; another neglects to do it; a 
third executes it by halves; and all differ either in the manner, the matter, or so 
much in point of time that we are always working up hill.” Around the same 
time, Madison observed that “[o]ur great danger at present arises from the dil- 
atory proceedings of the states and the real difficulty of drawing forth those re- 
sources which the new system is to operate upon.” Madison believed that even 
the “most capable” states were guilty of “shameful deficiency” in complying 
with requisitions. Yet even states that sought in good faith to raise their share 
of congressional requisitions failed either to levy sufficiently high taxes or to 
vigorously enforce collection of those they did impose. State governments 
were concerned about provoking popular resistance if they pushed too hard 
to raise additional tax revenue from constituents who were long accustomed 
to being lightly taxed under British rule and were already paying much higher 
taxes than they were accustomed to in order to finance the war.” 

Under the Articles of Confederation, Congress had no power to coerce 
states that were delinquent in paying their requisitions. In the absence of 
any mechanism for coercion, the requisition system suffered from a massive 
collective-action problem. States worried that even if they exerted themselves 
to satisfy their congressional requisitions, other states might not do the same. 
States that promptly complied with their requisitions naturally resented those 
that did not. As early as 1783, Madison had concluded that revenue laws must 
“operate at the same time through all the states, and [be] exempt from the con- 
trol of each.” Otherwise, “the mutual jealousies which begin already to appear 
among them will assuredly defraud both our foreign and domestic creditors 
of their just claims.” As Madison later observed, “If some states contribute 
their quotas and others do not, justice is violated; the violation of justice is the 
ground of disputes among states as well as among individuals. . .. Those who 


furnish most will complain of those who furnish least.””* 


* Indeed, a report by the Confederation’s Board of Treasury in March 1788 revealed huge 
variation in the percentages of their requisitions paid by the states between 1781 and 1787, 
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Moreover, because much of the money that Congress requisitioned from 
states was allocated to paying interest to domestic creditors, even states that 
had been relatively faithful about paying their requisitions could easily ratio- 
nalize diverting their contributions to pay their own citizens who held federal 
debt, rather than sending the money to Congress, which might use it for other 
purposes. In 1782, both New Jersey and Pennsylvania threatened to do this, 
the former on the grounds that such action was required by “common justice” 
to its soldiers in the Continental Army who had not been paid in some time.” 

A congressional committee responded that such action would be “not only 
a breach of the federal system but of the faith pledged to the public creditors.” 
Moreover, such an example was likely to be “followed by other states and ex- 
tended to other instances,” with the result being that “our bond of union would 
be dissolved.” In 1786, a congressional delegation consisting of Rufus King of 
Massachusetts and James Monroe of Virginia pleaded with the Pennsylvania 
Assembly to end this practice, which King later recalled had “increased the fi- 
nancial embarrassment of Congress, and, if followed, would have put an end to 
all the contributions from the other states.” Yet Pennsylvania refused to relent, 
and New York decided to follow its example.” 

Superintendent of Finance Robert Morris sought to pressure the states 
into meeting their requisitions by instructing federal tax receivers to pub- 
lish the amounts of state deficiencies in local newspapers, which might em- 
barrass states into explaining their delinquencies. Yet his repeated messages 
urging state legislatures and executives to pay their requisitions were, he told 
Washington, “like preaching to the dead.” In 1785, Massachusetts congressio- 
nal delegate Nathan Dane lamented that “a mere recommendatory power only 
in Congress to the states is inadequate to the important purposes of calling 
forth resources of the people to discharge the expense of war and peace, the 
foreign and domestic engagements entered into by Congress.” He concluded 
that “so long as the supplying of the continental treasury shall depend on the 
interests and pleasures of the several states, there is no certainty of their doing 
it.” In 1786, Washington observed, “[R]equisitions are a perfect nullity where 
thirteen sovereign, independent, disunited states are in the habit of discussing 
and refusing compliance with them at their option. Requisitions are actually 
little better than a jest and a by-word throughout the land.”” 

In the end, congressional requisitions proved an abysmal failure. Congress 
made six requisitions on the states between October 1781 and August 1786, 
and the overall rate of compliance was about 37 percent. Moreover, compli- 
ance rates declined precipitously over time. During the war, states had felt 


ranging from a high of 67 percent by New York and $7 percent by Pennsylvania to a low of 3 per- 
cent by North Carolina and 0 percent by Georgia. 


20 THE FRAMERS’ COUP 


greater urgency in meeting their requisitions because, as Gouverneur Morris 
observed, people were convinced “of the necessity of obedience to common 
counsels for general purposes.” However, states that had dutifully imposed 
taxes to satisfy federal requisitions in the early 1780s had largely given up 
on doing so by the middle of the decade. South Carolina, which in 1783 had 
allocated 52 percent of its annual revenue to satisfying federal requisitions, 
reduced that percentage to 28 in 1784, and then made no provision at all for 
Congress between 1785 and 1787. Massachusetts, which had imposed a hard- 
currency tax in 1781 earmarked for Congress and collected $200,000 of the 
$300,000 allocated, took no action in response to Congress’s requisition of 
October 1786.** 

By the spring of 1787, states had paid two-thirds of the congressional req- 
uisition of October 1781, 20 percent of the September 1785 requisition, and 
only 2 percent of that of August 1786. The requisition system seemed to be 
defunct. Early in 1787, Madison told his father that “payments to the federal 
treasury are ceasing everywhere, and the minds of people are losing all confi- 
dence in our political system.” Later that year, he told Jefferson, who was serv- 
ing as American minister to France, that the fiscal situation was so bad that 
“[i]t may well be doubted whether the present government can be kept alive 
through the ensuing year.” At year’s end, Madison reported that “[t]he trea- 
sury board seems to be in despair of maintaining the shadow of government 
much longer,” while North Carolina’s congressional delegation declared that 
“we are at the eve of a bankruptcy and of a total dissolution of government.”** 

The dearth of federal revenue was leading to national humiliation. In the 
summer of 1786, Secretary for Foreign Affairs John Jay told Congress that 
because the nation was “destitute of funds, and without public credit, either at 
home or abroad,” it could not credibly threaten Spain with war over its denial 
of American navigation rights on the Mississippi River. In 1787, Virginia 
congressional delegate Edward Carrington reported to Governor Randolph 
that “[t]he reduced state of our treasury” had forced Congress to abandon its 
plan to raise troops to help suppress Shays’s Rebellion in Massachusetts— 
discussed in chapter 2—and had left Congress without the means to pay 
troops stationed on the Ohio River, to whom Congress was already “consider- 
ably in arrears.” Madison told Jefferson that disbanding the handful of troops 
on the frontier would “probably bring on an Indian war, and make an impres- 
sion to our disadvantage on the British garrisons within our limits.” A New 
Hampshire congressional delegate, Nicholas Gilman, wrote that without a 
more “efficient national government,” the United States would “become con- 
temptible even in the eyes of savages themselves.” Moreover, unable to pay 
even the interest on the foreign debt, Congress, according to North Carolina’s 
delegates, was “reduced to the dreadful alternative of borrowing principal to 
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pay interest.” Yet, “[t]he deception cannot be much longer kept up,” and pretty 
soon “[o]ur friends must give us up and we shall become a laughingstock to 
our enemies.””° 

By 1787, most American statesmen would have agreed with the observa- 
tion of Edmund Pendleton, chancellor of Virginia, who told Madison that 
Congress must have “independent, coercive power” to levy taxes to pay the 
public debt and provide for the annual expenses of civil government because 
a system of requisitions dependent “upon the various sentiments and whims 
of thirteen different assemblies has proved as unproductive in practice as it is 
futile in reason.” Even as much of a skeptic regarding expansive congressional 
power as Richard Henry Lee, a former president of Congress from Virginia, 
now conceded that the states had been “so unpardonably remiss in furnish- 
ing their federal quotas as to make [an] impost necessary, for a term of time.” 
Washington wrote Madison, “[M]y opinion of public virtue is so far changed 
that I have my doubts whether any system without the means of coercion in 
the sovereign will enforce obedience to the ordinances of a general govern- 
ment, without which, everything else fails.””” 


Lack of aCommerce Power 


In addition to lacking the power of taxation, the Confederation Congress was 
not authorized to regulate foreign or interstate commerce. Indeed, Article 
IX expressly forbade Congress from making treaties that interfered with the 
power of a state to prohibit the importation or exportation of any category of 
goods. In the 1780s, Congress’s inability to regulate commerce proved exceed- 
ingly inconvenient. 

After the Revolutionary War ended, European nations discriminated 
against American commerce. Most important, even before the Treaty of Paris 
had been approved in the fall of 1783, Great Britain barred American ships 
from ports in the British West Indies, sought to exclude Americans from the 
lucrative transatlantic carrying trade (meaning that British ships came to 
American ports to carry American goods to Great Britain), and barred cer- 
tain American-produced goods (such as fish and whale oil) from the British 
Empire. France and Spain soon followed suit with various restrictions on 
American ships and goods, especially with regard to their colonies in the West 
Indies. Noting that these forms of trade had been “great sources of wealth and 
convenience to the United States” before the war, a congressional committee 
called such measures “most pernicious to the interests of America.” In addi- 
tion, “the great nursery for seamen will be in a good degree lost” if the transat- 
lantic carrying trade were to be “engrossed by Europeans.””* 
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In 1785, Madison reported that British shippers were using their monop- 
oly of the carrying trade to perpetrate “the most visible and shameful frauds” 
on Virginia tobacco growers, costing them as much as 50 percent of the value 
of their crop. One Boston lawyer estimated that the British were collecting 
$300,000 in “freight and charges” for every million dollars of tobacco ex- 
ported from southern states and about half of the value of every shipment 
of timber exported from New England. He lamented that these freight fees 
were “money which belongs to the New England states because we can fur- 
nish the ships as well as, and much better than, the British.” From Madison’s 
perspective, “[a]nother unhappy effect of a continuance of the present anar- 
chy of our commerce” was an unfavorable balance of trade, which “by drain- 
ing us of our metals, furnishes pretexts for the pernicious substitution of 
paper money, for indulgences to debtors, [and] for postponements of taxes.” 
Virginia congressional delegate James Monroe told Jefferson that the com- 
merce of the nation was “daily declining” as a result of such discriminatory 
trade restrictions.” 

Expressing concern that other nations might soon copy the British model— 
which they did—the Confederation Congress announced its wish and duty 
to respond “with similar and adequate restrictions on [British] commerce,” 
if only the Articles could be amended to empower it to do so. Without such 
authority, the United States could “never command reciprocal advantages 
in trade, and without such reciprocity our foreign commerce must decline 
and eventually be annihilated.” Washington declared that Great Britain was 
waging “a war of imposts” against the United States, “professedly upon a belief 
that we [the American states] never could unite in opposition to it.” Until prov- 
ing otherwise, Americans would be left standing “in a ridiculous point of view 
in the eyes of the nations of the earth.” Rufus King reported that letters from 
American emissaries in Britain—especially John Adams, the American min- 
ister in London—were “most explicit that nothing is to be expected from the 
disposition of the court of London,” which asked, “why should we form a com- 
mercial treaty, when we at present pocket all the advantages of the American 
commerce without a treaty?” Writing from Paris, Jefferson told Madison that 
granting Congress power over foreign trade “would produce a total revolution 
in their [Europeans’] opinion of us, and respect for us,” which was critically 
important because “insult and war are the consequences of a want of respect- 
ability in the national character.”*° 

States tried to respond on their own to British trade discrimination. For 
example, in 1785, New York imposed double duties and Rhode Island triple 
duties on all goods imported in British vessels. Such duties protected bud- 
ding American manufacturers while simultaneously retaliating against British 
trade discrimination. In addition, beginning with Maryland in 1783, several 
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states imposed discriminatory tonnage duties on British vessels docking in 
their ports.*! 

Yet, as Madison observed to Monroe, states acting in their separate capaci- 
ties could never regulate trade effectively, any more than “they could sepa- 
rately carry on war.” In a letter to Jefferson, Madison called it “little short of 
madness” for Virginia to bar British imports or to impose enormous duties on 
them without the concurrence of other states. Such measures “must prove vain 
and abortive,” a congressional committee observed in 1785, because states 
would “avail themselves of this circumstance to turn it to their particular ad- 
vantage.” As Virginia congressional delegate Edward Carrington explained, 
states would enact such laws with “surreptitious views against each other, 
which must eventually destroy a source of revenue that might be immensely 
valuable to the whole union, and every effort prohibitory of foreign articles 
will also be vain.”» 

This is precisely what happened. When northern states with excellent ports 
(Massachusetts, Rhode Island, New York, and Pennsylvania) enacted duties 
on British trade, their neighbors (Connecticut, New Jersey, and Delaware) 
responded by establishing free ports. Naturally enough, in 1785 New York 
countered by decreeing that its steep import duties would also apply to goods 
produced and manufactured outside the United States that were imported into 
New York from surrounding states, unless it could be proved to the collector's 
satisfaction that the goods were not brought into America by British vessels.* 

Observing such actions, Carrington noted that experience had demon- 
strated “the impossibility of managing the trade of America by state arrange- 
ments, and [the] necessity of vesting the federal head with full authority over 
that and every interest of the like general nature.” Madison wrote Jefferson, 
“The necessity of harmony in the commercial regulations of the states has been 
rendered every day more apparent [as] . . . local efforts to counteract the policy 
of Great Britain, instead of succeeding, have in every instance recoiled more 
or less on the states which ventured on the trial.” Madison worried that Great 
Britain and the rest of the world would be confirmed “in the belief that we 
are not to be respected, nor apprehended as a nation in matters of commerce.” 
Indeed, by 1786, Britain was planning to bypass Congress entirely and send 
consuls to individual states to negotiate separate trade agreements.** 

Under the Articles, Congress was powerless to regulate commerce between 
the states as well as with foreign nations. Thus, when several states began dis- 
criminating against the trade of their neighbors in the 1780s, Congress had 
no remedy available. In 1785, Monroe told Jefferson that fully to accomplish 
their objectives, states were finding it necessary to apply their laws regulat- 
ing foreign trade to other states as well, which was producing “very mischie- 
vous effects.” Several states imposed greater tonnage fees on vessels owned by 
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citizens of other states that entered their ports than on those owned by their 
own citizens. In addition, beginning with Virginia in the early 1780s, some 
states subjected imported goods produced in other states to the same duties 
as those originating in other nations. For example, some southern states im- 
posed the same duties on fish coming from New England as on fish imported 
from Canada. Madison concluded that such interstate trade discrimination, 
“though not [expressly] contrary to the federal [A]rticles, is certainly adverse 
to the spirit of the union, and tends to beget retaliating regulations, not less 
expensive and vexatious in themselves, than they are destructive of the general 
harmony.”** 

Indeed, when New York imposed port fees and tonnage duties on ves- 
sels coming from Connecticut and New Jersey, those states retaliated. New 
Jersey taxed the lighthouse that New York had erected at Sandy Hook, and 
some Connecticut merchants agreed to suspend all commercial dealings with 
New York for a year. Nathaniel Gorham, a Massachusetts congressional del- 
egate, observed that it was only “the restraining hand of Congress (weak as it 
is) that prevents New Jersey and Connecticut from entering the lists very seri- 
ously with New York and bloodshed would very quickly be the consequence.” 
Similarly, Governor Randolph of Virginia warned of the “jealousy, rivalship, 
and hatred” that were developing between trade rivals Virginia and Maryland 
as they retaliated against one another’s commerce. Madison reported that 
Connecticut was imposing heavier duties on imports from Massachusetts 
than on those from Great Britain.*° 


Failed Efforts at Amendment 


Contemporary statesmen were fully cognizant of the inconveniences caused 
by the absence of congressional power to levy taxes and to regulate foreign and 
domestic commerce. In 1781, New York congressional delegate James Duane 
wrote Washington, “The day is at length arrived when dangers and distresses 
have opened the eyes ofthe people and they perceive the want ofa common head 
to draw forth in some just proportion the resources of the several branches of 
the federal union.” Duane thought that people were coming to appreciate that 
state legislatures, “however reluctantly, must resign a portion of their author- 
ity to the national representative.” Two years later, New York congressional 
delegate Alexander Hamilton wrote to Governor George Clinton: “Every day 
proves more and more the insufficiency of the Confederation. The proselytes 
to this opinion are increasing fast.” In June 1783, General Washington, in his 
last official address to the nation as commander-in-chief, declared that the 
states must either “give such a tone to the federal government as will enable 


Flaws in the Articles of Confederation 25 


it to answer the ends of its institution” or else “relax the powers of the union, 
annihilate the cement of the Confederation and expose us to become the sport 
of European politics, which may play one state against another.”*” 

Yet, augmenting Congress’s powers under the Articles was difficult for two 
reasons. First, Article II authorized Congress to exercise only expressly dele- 
gated powers. In 1781, a congressional committee that included Madison was 
tasked with proposing a new article to confer upon Congress “full and explicit 
powers for effectually carrying into execution in the several states all acts or 
resolutions passed agreeably to the Articles of Confederation.” The commit- 
tee declared that, although Congress possessed a general and implied power 
to enforce the Articles against states refusing to abide by them, it was “most 
consonant to the spirit of a free Constitution that ... all exercise of power 
should be explicitly and precisely warranted.” Because congressional exercise 
of implied powers was disfavored, to increase Congress’s powers required an 
amendment to the Articles. (Indeed, as we shall see, this committee proposed 
a formal amendment to authorize Congress to use force to compel states to 
“fulfill their federal engagements.”)** 

Second, the Articles provided that amendments, once approved by 
Congress, required the unanimous consent of the thirteen state legislatures. 
Yet, as Hamilton noted in 1783, “The road to popularity in each state is to in- 
spire jealousies of the power of Congress, though nothing can be more appar- 
ent than that [Congress has] no power.” Moreover, because states had at least 
partially conflicting interests on virtually every imaginable issue, unanimous 
consent to proposed amendments would be extremely difficult to obtain. By 
1787, Charles Pinckney, a congressional delegate from South Carolina, had 
concluded that “the depressed situation of the union is undoubtedly owing” to 
this “absurd” requirement of unanimous consent for amendments.” 

During the 1780s, Congress proposed several amendments to expand its 
powers, but none of them secured the unanimous consent of the states that was 
required for ratification. In 1781, as the Revolutionary War continued to rage, 
Congress proposed an “indispensably necessary” amendment to empower it to 
levya S percent duty on foreign imports.* The revenue therefrom was earmarked 
to pay interest and principal on the federal government’s war-related debt. To 
minimize what Madison called “republican jealousy” toward the measure, the 
amendment provided that this grant of power to Congress would lapse once the 
debt was paid off. A broader proposal to grant Congress exclusive power to tax 
imports for any purpose it deemed sufficient could not even pass Congress.*° 


* Import duties became a practicable form of revenue only after France entered the war, and 
its navy weakened the British blockade on American ports. 
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In the 1780s, import duties were widely seen as “the most easy and equi- 
table mode of raising a revenue.” They were consumption taxes and thus, in a 
sense, voluntary. They were partially invisible to those who paid them because 
the tax blended with the price of the good. They were easy to collect—at a port 
in one fell swoop rather than at people’s homes, one at a time. They also were 
usually imposed on luxury items—‘[a]rticles which are generally consumed 
by the rich and affluent.” Thus, they were progressive in their incidence relative 
to land or poll (head) taxes, which hit “the industrious farmer and mechanic” 
with equal force." 

Superintendent of Finance Robert Morris thought that the nation’s future 
depended on enactment of the impost amendment: “We cannot be called a 
nation, nor do we deserve to be ranked amongst the nations of the earth, until 
we do justice to those who have served and trusted us. A public debt supported 
by public revenue will prove the strongest cement to keep our confederacy to- 
gether.” In addition, “in order that we may have pretension to credit in future,” 
the United States must “do justice to those who have served and trusted us.” 
Hamilton agreed that it would be “shocking and indeed an eternal reproach 
to this country, if we begin the peaceable enjoyment of our independence bya 
violation of all the principles of honesty and true policy.” An additional benefit 
of a reliably funded public debt, as Morris and Hamilton noted, would be the 
creation of a medium that would circulate at face value and facilitate the pay- 
ment of taxes—a significant attraction at a time of scarce hard currency.” 

By the summer of 1782, all of the states required for ratification but one 
had approved the impost amendment.* However, tiny Rhode Island, with one- 
sixtieth of the nation’s population, rejected the amendment, thus putting “a 
negative upon the collected wisdom of the continent.” According to Madison 
and Hamilton, Rhode Island opposed the amendment because its own import 
duties had enabled it to fund part of its government expenses by taxing the 
portion of Connecticut’s commerce that was imported through Providence 
and Newport.” 

One of Rhode Island’s congressional delegates, David Howell, offered a dif- 
ferent explanation for his state’s opposition to the impost amendment: Because 
Rhode Island had suffered the greatest maritime losses of any state during the 
war—Newport had 150 ships at sea in 1774, but only 3 in 1782—it was en- 
titled to capitalize on its commercial advantages as a form of compensation. 


* While the Articles required that amendments be approved by all thirteen states, Congress 
had determined that ratification of the impost amendment would be effective without the en- 
dorsement of those states unable to assemble their legislatures because of the war—i.e., Georgia 
and South Carolina, which were occupied by British troops when the amendment was proposed. 
However, South Carolina did manage to ratify in October 1782. 
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Rhode Islanders thought this especially justified while states such as Virginia 
were unjustly holding onto their claims to western lands, which—from Rhode 
Island’s perspective—should have been ceded to Congress, which could then 
have sold the lands to pay off the federal government’s debt.** 

In addition, Howell argued that because Rhode Island had little manufac- 
turing of its own, the state was unusually dependent on imports, which meant 
that its taxpayers would supply a disproportionate share of the federal govern- 
ment’s funding under a congressional impost. Rhode Islanders also objected 
to the indefinite duration of the impost power (i.e., until the federal debt was 
retired, with no limits placed on Congress’s ability to continue contracting 
debts) and to the use of federal officials to collect it—a “derogatlion] from the 
sovereignty and independence of the state,” from Rhode Island’s perspective. 
As Rhode Island’s congressional delegates told their governor, “The object 
of a seven-years war has been to preserve the liberties of this country, and 
not to assume, into our own [i.e., Congress’s] hands, the power of governing 
tyranically.”* 

Whatever the true explanation, when Congress pressed Rhode Island, 
which had been stalling, for its answer in the autumn of 1782, the state legisla- 
ture unanimously rejected the impost amendment.* Soon thereafter, Virginia 
rescinded its previous ratification, which some state legislators explained had 
been given only “amidst the alarms of war,” when the legislature had been 
driven out of Richmond by the British army.** 

Congress could not afford to drop the matter, however, because by the end 
of 1782, disgruntled army officers stationed at Newburgh, New York, were 
sending a deputation to petition Congress for their back pay and pensions and 
to hint at the use of force, if necessary, to secure their demands. One North 
Carolina congressional delegate, Abner Nash, reported that “[a] deputation 
from the northern army is now before Congress stating their distress and 
prophesying what will be the probable consequence if practicing any longer on 
the patience of the soldiery.” A Connecticut congressional delegate, Eliphalet 
Dyer, who opposed the officers’ pension claims, noted that they had “thrown 
out many indecent threats” and, “at the point of a bayonet, threaten not to dis- 
band even if peace is established, but to make themselves a complete compen- 
sation by force of arms.”*” 

At least some nationalists within the government—most notably, congres- 
sional delegate Hamilton, and Superintendent of Finance Robert Morris and 
his deputy Gouverneur Morris—were not averse to encouraging the officers 


*In 1790, Vice President John Adams observed that Rhode Island’s rejection of the impost 
amendment “seems to have been the instrument which Providence thought fit to use for the great 
purpose of establishing the . .. Constitution.” 
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to threaten mutiny unless their demands were satisfied, in order to pressure 
Congress into supporting an impost amendment and other revenue-raising 
measures. Virginia congressional delegate Arthur Lee, an opponent of the na- 
tionalists, observed that “[t]he terror of a mutinying army is played off with 
considerable efficacy” in an effort “to obtain permanent taxes and the appoint- 
ment of [revenue] collectors by Congress.”*** 

While the officers’ deputation was still in Philadelphia, Gouverneur Morris 
wrote to General Henry Knox, who headed the committee of army officers that 
had drafted the petition to Congress. Morris told Knox that the army should 
connect itself “with the public creditors of every kind, both foreign and domes- 
tic, and unremittingly urge the grant of general permanent funds.” He warned, 
“The same principle of convenience which will lead them to take care of the 
army and leave other creditors unnoticed will operate effectually against the 
army when it is disbanded after a peace. During the war they find you useful 
and after a peace they will wish to get rid of you and then they will see you 
starve rather than pay a six penny tax.” Hugh Williamson, a congressional del- 
egate from North Carolina, similarly declared that he “did not wish the army 
to disband until proper provision should be made for [it]; that if force should 
be necessary to excite justice, the sooner force were applied the better.”” 

Even Knox, who did not wish to sully “the reputation of the American 
Army, as one of the most immaculate things upon earth,” admitted that “there 
is a point beyond which there is no sufferance.” Only a timely and deft inter- 
vention by General Washington averted the possible mutiny.*° 

Meanwhile, Congress debated proposals for a new impost amendment 
and for empowering Congress to lay other taxes as well, such as taxes on land 
and polls and an excise tax on liquor. Robert Morris had strongly recom- 
mended such measures in his Report on Public Credit the previous year. But 
in early 1783, Congress had difficulty reaching any consensus—for several 
reasons.*! 


* Expressing anxiety to “avert the consequences which would result from their [the soldiers’] 
disappointment” over not being paid, John Francis Mercer, a Virginia congressional delegate, 
supported a proposal to allocate entirely to the pay of soldiers the proceeds of a proposed amend- 
ment authorizing Congress to lay import duties. However, nationalists in Congress, such as 
Hamilton and James Wilson of Pennsylvania, strongly opposed this proposal, which they knew 
would diminish the incentive of other federal creditors to lobby state legislatures to approve the 
amendment. Hamilton told Washington that states whose civilian citizens owned a large share 
of the federal debt would not support an impost amendment if the proceeds were dedicated to 
paying only soldiers: “It is in vain to tell men who have parted with a large part of their property 
on the public faith that the services of the army are entitled to a preference.” The nationalists be- 
lieved that enacting an impost amendment would require the joint lobbying efforts of all federal 
creditors. 
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Figure 1.1 Robert Morris (on the right) and Gouverneur Morris, the superintendent 
of finance and his deputy, respectively. (Courtesy of the Pennsylvania Academy of the Fine 
Arts, Philadelphia. Bequest of Richard Ashhurst) 


First, at least some delegates preferred that Congress remain, in the words 
of Richard Henry Lee of Virginia, more “a rope of sand than a rod of iron.” To 
grant the power of the purse to a body that already possessed the power of the 
sword was “pregnant with dangerous consequences to the liberties of the con- 
federated states.” Second, according to Madison, even though most congres- 
sional delegates were “convinced of the necessity of a continental revenue for 
an honorable discharge of the continental engagements and for making future 
provision for the war,” they feared their constituents would revolt at the “enor- 
mous” sums required—perhaps as much as $3 million annually.* 

Third, states had obviously conflicting interests over which sorts of taxes 
should be imposed. For example, with regard to a land tax, New Englanders 
favored a flat rate based on acreage rather than an assessment based on the 
value of land because most farmland in that region had been improved; 
southerners preferred the opposite. Proposals for a poll tax raised the in- 
evitable question of whether slaves would be counted. As Virginia con- 
gressional delegate Joseph Jones reported to Washington, “[D]ifficulties 
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apparently insurmountable presented themselves in almost every stage of 
the business, owing to the different circumstances of the several states.” 
One additional advantage of the impost was that nobody knew precisely 
where its incidence would fall—that is, which states’ citizens would pay the 
most of it. Moreover, all proposals to raise revenue from taxes reignited re- 
sentment among delegates from the states without claims to western lands, 
who argued that the revenue to be raised from selling those lands should 
belong to the nation.*? 

In the end, lack of consensus within Congress disabled it from going fur- 
ther in 1783 than simply requesting again that the states enact an impost 
amendment—this time authorizing Congress to impose specified import 
duties on particular items, and a flat S percent rate on all others, for the sole 
purpose of discharging interest and principal “on the debts contracted on the 
faith of the United States for supporting the war.” To make the proposal more 
palatable to the states, this proposed amendment limited the authorization to 
twenty-five years and provided that officials appointed by the states (though 
removable only by Congress) would collect the revenue. Congress simulta- 
neously recommended that the states establish—also for a term limited to 
twenty-five years and to be collected by state officials—“substantial and effec- 
tual revenues of such nature as they may judge most convenient” for supplying 
their respective proportions of an additional $1.5 million annually to be used 
to discharge the federal debt.** 

Deeming the 1783 proposals badly deficient, the ultranationalist Hamilton 
voted against them as likely to “fail in the execution” even if ratified by the 
states (although he urged New York’s governor to support ratification). 
Hamilton declared there was “a moral certainty” that the public debt would 
not be “fairly extinguished” before the twenty-five-year authorization had ex- 
pired, and states whose citizens owned only a small share of the federal debt 
probably would appoint as collectors the people least likely to vigorously raise 
the revenue, thus throwing an unfair burden on “those states which are gov- 
erned by most liberal principles.” By this time, Robert Morris had grown so 
desperate that he would have preferred that Congress issue an ultimatum to 
the states, announcing that because of its obligation to pay the federal debt, it 
would simply assert the power to collect taxes within any state that had failed 
to pay its quota.** 

Once again, twelve states ratified the impost amendment—with far fewer 
approving Congress’s recommendation for supplemental funding, which 
was supposed to be indivisible from the impost amendment—though in 
Massachusetts and Virginia, considerable opposition had to be overcome. 
Even formerly recalcitrant Rhode Island approved the amendment. This time, 
New York was the holdout.*° 
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In 1780, when New York City was still occupied by British troops and the 
war was going badly, the New York legislature had instructed its congressional 
delegates and its commissioners to a convention of northern states meeting in 
Hartford, Connecticut, that Congress should “exercise every power which [it] 
may deem necessary for an effectual prosecution of the war” (including using 
the army to collect requisitions from delinquent states). In 1781, the New York 
legislature had quickly ratified the first impost amendment, and the following 
year it had called for a national convention to amend the Articles to empower 
Congress to levy an impost.*” 

Yet with the end of the war in 1783, New Yorkers’ military rationale for a 
strong federal government empowered to levy impost duties evaporated. By the 
mid-1780s, New Yorkers were making ideological arguments against granting 
Congress independent revenue-raising authority. Combining the sword with 
the purse, especially in a government responsible for such a broad geographic 
area, would be certain to “sacrifice our liberties.” Congress already was vested 
with greater power than most confederation governments in history had been. 
To grant it independent taxing authority as well, these New Yorkers argued, 
would inevitably raise “a mighty continental legislat[ure]” that would even- 
tually “merge and swallow up the legislatures of the particular states.” That 
the impost was the least onerous of taxes actually constituted an argument 
against its enactment because its “imperceptible operation will render it more 
easy to be continued and made perpetual.” Finally, New Yorkers objected 
to Congress’s having sent deputations to legislatures in Virginia and Rhode 
Island to influence deliberations on the first impost amendment, which they 
thought resembled the king’s trying to influence proceedings in the House of 
Commons.** 

Yet the true basis of New Yorkers’ opposition to the second impost amend- 
ment was probably more self-interested: New York had enacted its own import 
duties in 1784, which generated substantial revenue as transatlantic trade 
picked up following the war. In the mid-1780s, New York’s impost generated 
enough revenue to fund one-third to one-half of the state’s annual operating 
expenses. Such revenue enabled the legislature to keep real estate taxes low, 
which helped New York to avoid the rural discontent that plagued many other 
states around this time, while simultaneously making higher per capita contri- 
butions to Congress than any other state.*” 

Not surprisingly, New Yorkers were reluctant to approve a federal impost 
that would inevitably interfere with or entirely displace their own. One 
New Yorker observed that the revenue derived from the port of New York 
City was “a privilege Providence hath endowed us with”—not something 
that should be surrendered to Congress. Monroe told Madison that, in ad- 
dition, New York legislators who owned large amounts of federal securities 
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intended for the state to assume that debt and reasoned that “[t]he more ex- 
tensive the funds of the state, and the more fully they exclude the citizens 
of other states and foreigners from such provision, the better of course for 
the[m].”°° 

New Yorkers also had grievances against Congress that may have con- 
tributed to the legislature’s refusal to unconditionally ratify the second 
impost amendment. They blamed Congress for not pressuring the British, 
in accordance with their treaty obligations, to relinquish the western forts, 
which New Yorkers felt had “robbed them of the fur trade,” at a cost of at 
least tens of thousands of dollars per year. In addition, many New Yorkers 
resented Congress for largely siding with Vermonters since 1777, when they 
had declared themselves an independent state on land claimed by New York. 
Whatever the true explanation, the New York legislature resisted ratifying the 
second impost amendment, leading Washington to observe that it was “some- 
what singular” that New York, previously “foremost in all federal measures,” 
had now turned “her face against them in almost every instance.” 

New York sought to leverage its holdout position—as the only state not to 
have ratified the amendment—to extract concessions from Congress. In 1786, 
rather than flatly rejecting the amendment, the New York legislature approved 
it on the conditions that New York retain removal authority over the customs 
officers collecting the duties and that Congress accept the state’s paper money 
in lieu of the hard currency collected. Madison regarded New York’s pro- 
posal as a compliance “more . . . in appearance than reality.” Congress balked 
at these conditions, and New York governor George Clinton twice refused 
Congress’s request to call a special legislative session to reconsider them. The 
impost amendment went unratified.” 

Citizens of New Jersey and Connecticut were outraged by New York’s re- 
fusal to ratify the impost amendment. Half of the foreign goods imported into 
those states came through the port of New York City. As a leading New Jersey 
statesman complained, “New York and Pennsylvania can raise their quota of 
specie [gold and silver] by state imposts, to which our citizens by trading with 
them will contribute as much as theirs in proportion to their numbers, and 
after will have the full quota of this state to pay besides. This is a burden too 
unequal and grievous for this state to submit to.” 

With New York declining to unconditionally approve the impost amend- 
ment, the New Jersey legislature resolved no longer to honor congressional 
requisitions until the impost had been ratified or states had repealed their own 
import duties. The legislature declared that it was unfair for New Jersey to have 
to resort to direct taxes when all “cool and considerate men [agree] that an 
impost was the only practicable means of procuring money to pay the interest 
of our foreign debt, and that it is the most easy and equitable mode of raising a 
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revenue,” yet “neither the justice [nor magnanimity of some of the states will 
suffer it to be done in th[is] way.”®* 

Many congressional delegates were reported to be “a good deal alarmed” by 
New Jersey’s action, which was a direct challenge to Congress’s rapidly fading 
authority. Although conceding that the state had just grounds for feeling ag- 
grieved by New York, Nathaniel Gorham believed that New Jersey’s refusal 
to pay its congressional requisitions was unjustified, and he predicted that 
such an action would “work the end of all federal government.” John Beatty, a 
former congressional delegate from New Jersey, called the legislature’s action 
“mortifying” and “extremely reprehensible,” and he warned that it would tend 
“to the dissolving of a union already too feebly united.” Beatty thought that 
New Jersey should have asked Congress for an abatement of its quota on ac- 
count of its “unfavorable local situation in point of trade” before “attemptling] 
to redress ourselves at the expense of the union at large.” Madison likewise 
called New Jersey’s action “certainly a rash one,” which would “furnish fresh 
pretexts to unwilling states for withholding their contributions.”® 

Congress immediately dispatched a delegation of three congressmen to 
New Jersey to try to convince the legislature of “the fatal consequences that 
must inevitably result to the said state, as well as to the rest of the union, from 
[its] refusal to comply with the requisition.” The delegation warned the legis- 
lature that its actions would constitute “a breach of the confederation,” that 
small states such as New Jersey had the most to lose from disunion, and that 
a new confederation might reject the principle of equal state representation in 
its legislature. The proper course of action, the delegation explained, was for 
New Jersey’s congressmen to propose that Congress call a general convention 
to revise the Articles. 

While the New Jersey legislature eventually rescinded its resolution reject- 
ing the congressional requisition, it never attempted to collect the taxes neces- 
sary to pay the state’s quota. The impost amendment was never ratified, despite 
Congress’s pleas to the states that nothing else could “rescue us from bank- 
ruptcy, or preserve the union of the several states from dissolution.” 

Another proposed amendment to vest Congress with certain powers over 
commerce meta similar fate. In 1783, a congressional committee, responding to 
reports that Great Britain and France were contemplating discriminatory trade 
restrictions against the United States, deemed it “of the highest importance” 
that “a general power be somewhere lodged” to respond in kind. Two years 
later, Charles Thomson, the secretary of Congress, reported that “[t]he con- 
duct of our late enemy since the peace has done a great deal towards preparing 
the minds of the people” to grant Congress the power to regulate foreign com- 
merce. Only such a power could relieve the nation “from the embarrassed and 


humiliating state under which we now labor.” 
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Thus, in 1784, Congress approved an amendment to invest it, for a term of 
fifteen years, with certain powers to regulate foreign trade. Specifically, the 
proposal would have empowered Congress to prohibit the importation or ex- 
portation of goods shipped in vessels owned or navigated by citizens of nations 
that had not concluded commercial treaties with the United States. In addi- 
tion, Congress would have been empowered to bar foreign subjects trading in 
America from importing goods produced in any country but their own, unless 
so authorized by treaty. These powers would have enabled Congress to press 
other nations for reciprocal trade agreements.” 

In 1785, a congressional committee proposed an even broader commerce 
amendment, which was enthusiastically supported by northern merchants. 
Under this proposal, Congress would gain the power “of regulating the trade 
of the states as well with foreign nations as with each other and of laying such 
imposts and duties upon imports and exports as may be necessary for the pur- 
pose.” Monroe, who served on the committee making the proposal, called it 
an “absolute investment of the United States with the control of commerce.” 
He told Jefferson the amendment would empower Congress to enact “[t]he 
measures necessary to obtain the carrying trade [and] to encourage domestic 
[manufactures] by a tax on foreign industry.””° 

Various provisos were added to the 1785 amendment to allay the concerns 
of southern delegates and of those delegates who, as Monroe described their 
objections, considered it “dangerous to concentrate power since it might be 
turned to mischievous purposes.” Under the committee’s proposal, US citizens 
were never to be subjected to higher duties and imposts than those imposed on 
subjects of foreign powers. In addition, the legislative power of the states would 
“not be restrained from prohibiting the importation or exportation of any spe- 
cies of goods or commodities whatsoever,” and “all such duties as may be im- 
posed [by Congress] shall be collected under the authority and accrue to the use 
of the state in which the same shall be payable.” Finally, a supermajority of nine 
state delegations would have been necessary for all exercises of this congres- 
sional commerce power—a mechanism that would enable the South, a regional 
minority, to veto commercial regulations that it feared would disadvantage it.”! 

Notwithstanding the provisos that were intended to ease suspicions, 
Congress delayed taking up the committee report because, as Monroe told 
Jefferson, “The importance of the subject and the deep and radical change it 
will create in the bond of the union, together with the conviction that some- 
thing must be done, seems to create an aversion or rather a fear of acting on 
it.” Congress eventually twice debated the committee proposal but never ap- 
proved it because of the strong opposition manifested toward it.” 

Meanwhile, the states were considering Congress’s 1784 proposal to 
invest itself with a limited power to regulate foreign commerce. While all the 
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states eventually approved this proposal, they did so with so many different 
qualifications— especially as to the effective date from which the fifteen-year 
grant of power would run—that Congress could not consider the amendment 
to have been unanimously ratified. In general, the largest obstacle to ratifica- 
tion of any grant of commercial power to Congress was resistance from south- 
ern states, which feared that such power would be used to their disadvantage.” 

In the 1780s, the southern economy was dominated by the export of agri- 
cultural staples—mostly tobacco, indigo, and rice (not cotton until the 1790s). 
Southerners imported almost all of their manufactured items and luxury con- 
sumer goods. Lacking a merchant marine, the South depended almost entirely 
on others to ship both its imports and its exports. Although southern planters 
stood to benefit if Congress could use a commerce power to pry open foreign 
markets for their agricultural exports, they worried that Congress would use 
the power to enact “navigation acts” designed to protect the northern carrying 
trade from foreign competition—laws that would raise the cost of southern 
shipping. To a somewhat lesser extent, southerners were also concerned that 
Congress would use the commerce power to enact tariffs to protect northern 
manufacturers from the competition of foreign imports—laws that would 
raise the cost of southern imports.” 

Thus, for example, Virginia chancellor Edmund Pendleton told Madison 
that while he agreed that Congress needed additional power, he was wary 
of granting it the authority to regulate commerce. Pendleton explained that 
Virginians, possessed of “a valuable staple to export” (tobacco) and few manu- 
facturing establishments to furnish farm implements and consumer necessi- 
ties, naturally favored free trade, which would enable them to secure the high- 
est prices for their crops and the lowest prices for their imports. By contrast, the 
northern manufacturing states favored import duties to enable them to raise 
the price of the goods they sold. Moreover, the relatively greater number of 
northern states must “at least awak[en] caution” with regard to how Congress 
would exercise a power to regulate commerce.” 

Pendleton’s fellow Virginian Richard Henry Lee, who was president of 
Congress at this point, had a similar perspective.* Lee conceded that Congress 
might use the power to regulate commerce to pressure the British to be “rea- 
sonable by a very careful and considerate restraining of their trade in all cases 
where we shall not injure ourselves more than them by the restraint.” Yet 


* Richard Henry Lee was born in 1732 in Westmoreland County, Virginia, to a family of 
politically and socially prominent planters. Lee himself was elected to the Virginia House of 
Burgesses in 1758. In the 1760s, he was an early advocate of resistance to British measures such 
as the Stamp Act and an architect of Virginia’s policy of boycotting British imports. In the 1770s, 
he helped establish colonial committees of correspondence and rallied resistance in Virginia to 
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he also worried that “giving Congress a power to legislate over the trade of 
the union would be dangerous in the extreme to the five southern or staple 
states, whose want [i.e., lack] of ships and seamen would expose their freight- 
age and their produce to a most pernicious and destructive monopoly.” The 
eight northern states “would be stimulated by extensive interest to shut close 
the door of monopoly” and put both the purchasing price of the South’s pro- 
duce and the fees for carrying it at their mercy.* Moreover, “the progress of 
intrigues in Congress” demonstrated “[w]hat little difficulty there would be 
in drawing over one of the five [southern states] to join the eight interested 
states,” thus satisfying the requisite supermajority for commercial legislation. 
As inconvenient as British trade discrimination was, “it demands most careful 
circumspection that the remedy be not worse than the disease.” Lee concluded 
that Congress did not need the power to regulate commerce because “a well 
digested system of restraint being properly laid before the states by Congress 


would be universally adopted by the different assemblies,” as it would be “most 


evidently the interest of all to do so.””° 


Parliament’s so-called Intolerable Acts, which, in response to the Boston Tea Party, closed the 
port of Boston and dismantled the Massachusetts system of government. 

In 1774, the Virginia legislature appointed Lee as one of the state’s delegates to the First 
Continental Congress. Known as a great orator, Lee was an influential figure in the drive for 
American independence. Among other things, he endorsed the Suffolk Resolves, which urged defi- 
ance of the Intolerable Acts, called for a boycott of trade with Great Britain, and encouraged the 
colonies to raise militia for defense. In May 1776, Lee and John Adams secured a congressional 
resolution advising the colonies to form their own state governments. The following month, Lee, 
acting on instructions froma Virginia convention, made a motion for a congressional declaration 
of independence. Lee served in Congress for several years during the war and in 1784 was elected 
its president. 

In 1787, Lee, pleading ill health, declined his appointment to represent Virginia at the 
Constitutional Convention. The following year, he offered the same reason for declining to stand 
for election as a delegate to the Virginia ratifying convention. However, as we shall see, Lee 
nonetheless emerged as one of the most prominent and influential Antifederalists in the country. 
First, he sought to amend the Constitution in Congress, where it was sent immediately after the 
Philadelphia convention. Failing in that effort, Lee then tried, through his correspondence, to 
organize opposition throughout the country, and he may have been the author of one of the most 
widely read and admired Antifederalist tracts, Letters to the Republican, authored by “Federal 
Farmer.” While Lee praised many features of the Constitution, he insisted on the need for 
amendments prior to ratification and especially urged the importance of securing a bill of rights. 

In 1788, the Virginia legislature appointed Lee as one of Virginia's first US senators, reject- 
ing Madison in the process. As a senator, Lee criticized as inadequate the constitutional amend- 
ments Madison maneuvered through the House of Representatives, which became the Bill of 
Rights. In 1792, Lee resigned from the Senate and returned to Virginia, where he died in 1794. 

* Most contemporaries spoke of eight northern states and five southern states, with the 
boundary being the northern border of Maryland. However, occasionally, Delaware would be put 
in the southern camp, which meant that there were six southern states and seven northern ones. 
Because the eight-to-five division was more frequently used, I will adhere to that convention. 


Flaws in the Articles of Confederation 37 


Not all southerners felt as Pendleton and Lee did about the commerce 
power. Washington thought it “so self-evident” that Congress ought to have 
this power that he was “at a loss to discover wherein lies the weight of the ob- 
jection.” Nor did Madison have any doubt that Congress required a plenary 
power to regulate trade. While free trade might be preferable in the abstract, 
the United States could not remain a “passive victim” of British trade dis- 
crimination, and the states were powerless to respond effectively on their own. 
Moreover, Madison did not believe that southerners had much to fear from 
such a power. The supermajority requirement for any commercial legislation 
was an important safeguard because “a case can scarcely be imagined in which 
it would be the interest of any two-thirds of the states to oppress the remaining 
one-third.””” 

Perhaps more important, Madison believed that “the commercial inter- 
ests of the states ... meet in more points than they differ.” Every state, north 
and south, ought to have been keenly interested in reopening the West Indies 
trade. Moreover, given Britain’s current domination of the South’s carrying 
trade, Madison could not understand why southerners would object to trans- 
ferring that trade to their northern brethren from “those who have not yet en- 
titled themselves to the name of friends.” 

Yet Madison predicted that his arguments would not be “relished in the 
public councils” of Virginia, where minds were “unaccustomed to consider the 
interests of the state as they are interwoven with those of the Confederacy, 
much less as they may be affected by foreign politics.” Only the fact that the 
power requested by Congress was “to be exerted against Great Britain and the 
proposition will consequently be seconded by the animosities which still pre- 
vail in a strong degree against her” gave Madison any hope that Virginia might 
acquiesce to the proposed amendment.” 

Madison was right to have been pessimistic about the Virginia legislature’s 
reaction to the proposal. When it was debated there, he found the opponents 
to be “bitter and illiberal against Congress and the northern states, beyond 
example.” One legislator even expressed the view, according to Madison, that 
Virginia should prefer “to encourage the British than the eastern* marine.” 
In the end, supporters of the amendment concluded that the best they could 
secure from the Virginia legislature was worse than nothing, so they dropped 
the proposal and substituted a resolution calling for a general convention of 


* Contemporary usage often referred to the New England states as “eastern,” whereas today 
we would be more inclined to call them “northern” or “northeastern.” I will stick with the modern 
convention but will not change quotations from the contemporary sources, except where not 
doing so might cause confusion (and, of course, I will indicate with brackets when I have made 
changes from the original). 


38 THE FRAMERS’ COUP 


state commissioners to consider and recommend a federal plan for regulat- 
ing commerce—what became the Annapolis convention, as we shall see in 
chapter 2.°° 

The failure of the commerce amendment was gravely disturbing to Virginia 
nationalists. Monroe, who was at least a seminationalist on this issue, told 
Madison that he had “always considered the regulation of trade in the hands 
of the United States as necessary to preserve the union. Without it, it will in- 
fallibly tumble to pieces.” Remedying defects in the federal system was cru- 
cial, Madison told Monroe, “not only because such amendments will make it 
better answer the purpose for which it was instituted, but because I apprehend 
danger to its very existence from a continuance of defects which expose a part 
if not the whole of the empire to severe distress.” Madison told Jefferson that 
he dreaded the consequences if the minority of southern states deprived the 
majority of northern states “ofa regular remedy for their distresses by the want 
of a federal spirit.” Such a development might create “the strongest motives to 
some irregular experiments,” as the suffering part of the union could not “long 
respect a government which is too feeble to protect their interest.” Indeed, 
Madison wondered if the British did not discriminate against American trade 
“as much from the hope of effecting a breach in our confederacy as of monopo- 
lizing our trade.”*! 

Madison had good reason to be worried, as some northerners were indeed 
growing exasperated with southern intransigence on the commerce amend- 
ment. Great Britain’s discriminatory trade restrictions hit northerners— 
shippers, shipbuilders, and fishermen—the hardest. Rufus King,* a congres- 
sional delegate from Massachusetts, wrote to John Adams in London, “Our 
commerce is almost ruined because jealousies of an unwarrantable nature 


* King was born near Portland, Maine, in 1755, the son ofa prosperous lawyer-merchant, who 
became a Loyalist during the Revolutionary War. After graduating from Harvard in 1777, King 
studied law under Theophilus Parsons (who later served as chief justice of the Supreme Judicial 
Court of Massachusetts) in Newburyport. In 1778, he volunteered for militia service, but saw 
only limited battlefield action. 

In the mid-1780s, King served in the Massachusetts House of Representatives and then in the 
Confederation Congress, where he helped to draft the ordinance that organized the Northwest 
Territory and forbade slavery there. While in Congress, King also, as we shall see, supported 
Secretary for Foreign A ffairs John Jay’s efforts to barter American claims to free navigation of the 
Mississippi River in exchange for a commercial treaty with Spain. A fellow delegate described 
King as exercising “unrivaled influence” in Congress as a result of his outstanding oratorical 
skills. 

King initially opposed the call for the Constitutional Convention in 1786, though he later 
changed his mind and was appointed to the Massachusetts delegation. At the convention, King 
was an important voice in support of a strong national government and a powerful executive. 
According to the description of fellow convention delegate William Pierce, King was “much 
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have been disseminated through the more southern states.” He told Adams 
of the “bitter regret” that “the false commercial reasonings and ill-founded 
policy” of the southern states were causing in the North. In letter to wealthy 
Boston merchant Jonathan Jackson, King wondered “[h]ow long the most 


valuable and important interest of the states will continue to be sacrificed to 


these unfounded jealousies.”* 


King explained that even if the British were right to believe that “the south- 
ern and [northern] states cannot agree in any system of commerce which will 
oppose to Great Britain commercial disadvantages similar to those which she 
imposes on our commerce and navigation,” the eight northern states could 
agree. They had “common objects, are under similar embarrassments, [and] 
would vest adequate powers in Congress to regulate external and internal 
commerce.” If the southern states continued to “decline to vest similar powers 
in Congress or to agree in some uniform system,” then the northern states 
would form “a sub-confederation” to remedy “their present embarrassment.”** 

In the end, the commerce amendment failed, as did every other proposed 
alteration of the Articles. Even when a strong consensus for reform existed, at 
least one state had interests militating against it. In 1786, King observed that 
“the imaginary interests of the states are so opposite that without the danger 
of some evil that will affect each member of the confederacy, a reasonable 


distinguished for his eloquence and great parliamentary talents” and “ranked among the lumi- 
naries of the present age.” King later supported ratification of the Constitution as a delegate to the 
Massachusetts ratifying convention. 

In 1789, King moved to New York City, three years after marrying the daughter of a wealthy 
New York merchant. The New York legislature quickly appointed him one of the state’s original 
US senators. That same year, contemporaries referred to King as “a man of genius” and “the most 
eloquent man in the United States.” As a senator, King strongly supported the economic policies 
of Secretary of the Treasury Alexander Hamilton, and he was appointed one of the directors of 
the first Bank of the United States. After staunchly defending the controversial treaty that John 
Jay negotiated with Great Britain in 1795, King, with Hamilton’s strong endorsement, was ap- 
pointed the following year by President Washington as minister plenipotentiary to Great Britain, 
a post he held until 1803. 

Returning to the United States, King was the Federalist Party’s candidate for vice president 
in both 1804 and 1808. (The Federalist ticket was badly defeated both times.) Appointed again 
to the US Senate in 1812, King led the opposition to the Madison administration’s conduct of the 
War of 1812, though he refused to participate in the secessionist Hartford Convention. In 1816, 
King was the presidential candidate of the dying Federalist Party, winning the electoral votes of 
just three states. Appointed yet again to the Senate in 1820, King strongly opposed the admis- 
sion of Missouri to the union as a slave state. He remained in the Senate until 1825, then served 
one more year as minister to Great Britain, before returning to New York, where he died in 1827. 
All told, King served his state and nation for more than thirty years as a politician and diplomat, 
rising to the highest ranks in one of the two parties that dominated politics in the early decades 
of the republic. 
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Figure 1.2 Rufus King (in 1818), who represented Massachusetts in the Philadelphia 
convention and supported ratification of the Constitution at the Massachusetts 
ratifying convention. (Courtesy of Independence National Historical Park) 


hope cannot be indulged of a reform.” Madison lamented to Jefferson that 
all efforts to reform the federal system were “frustrated by the selfishness or 
perverseness of some part or other of their [congressional delegates’] con- 
stituents.” The problem would only grow worse in the future, Madison told 
Washington: “[T]he difficulty now found in obtaining a unanimous concur- 
rence of the states in any measure whatever,” deriving from “caprice, jealousy, 
and diversity of opinions,” would “increase with every increase of [the] number 
[of states] and perhaps ina greater ratio, as the ultramontane states may either 
have or suppose they have a less similitude of interests to the Atlantic states 
than these have to one another.”** 

In 1786, a congressional committee proposed discarding the unanimity 
requirement and stipulating that the concurrence of eleven states would suf- 
fice to change the Articles with regard to congressional proposals for “any new 
systems of revenue” or “new regulations in the finances of the United States,” 
for a limited term not exceeding fifteen years, but Congress never approved 
this amendment. In 1787, the Philadelphia convention would address this 
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problem by eliminating the unanimity requirement—both for ratification of 
the Constitution and for subsequent amendments to it.*° 


Other Flaws in the Articles 


The lack of congressional power to levy taxes and the inability to regulate com- 
merce were the most glaring deficiencies of the Articles, but they were not the 
only ones. Chief among other flaws were the requirement of unanimity for 
amendments and the supermajority requirement for Congress to exercise its 
most important enumerated powers—meaning that the approval of delega- 
tions from nine states, rather than a simple majority of seven, was necessary 
before Congress could, for example, declare war, enter into treaties, appropri- 
ate funds, or borrow money.*° 

Securing the assent of nine state delegations to any measure proved difficult 
at a time when Congress frequently lacked even a simple operating quorum, 
which required the presence of at least two delegates apiece from seven states. 
In the summer of 1785, William Grayson of Virginia reported that “the states 
have been so irregularly represented that it has been impracticable to act 
upon any matter of consequence,” and several months later he observed that 
Congress was “in a kind of political torpor” because of the small number of 
state delegations in attendance. Nathaniel Gorham of Massachusetts com- 
plained of “the great inattention and negligence of the states with regard to 
their representation,” which prevented Congress from attending to “matters 
in which the welfare of the union is deeply interested.” In the summer of 1786, 
Secretary for Foreign Affairs John Jay complained to Jefferson that, for lack of 
a quorum, he “often experiences unseasonable delays and successive obstacles 
in obtaining the decision and sentiments of Congress, even on points which 
require dispatch.”*’ 

Grayson diagnosed the problem: State delegations would “come forward 
and be very assiduous till they have carried some state job and then decamp 
with precipitation, leaving the public business to shift for itself.” In addition, 
congressional delegates often were absent from Congress because their sal- 
aries did not adequately cover their living expenses, much less compensate 
them for the inconvenience caused to their personal lives from being absent 
from home for months at a time. In an era of relatively primitive transporta- 
tion, simply getting to New York City or Philadelphia (or wherever Congress 
happened to be sitting at the moment) could be onerous. Service in state leg- 
islatures, which unlike Congress were not in virtually continuous session, 
required much less personal sacrifice because of the lesser distances to be 
traveled.** 
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Thus, in 1779, Virginia delegate William Fleming told Governor Thomas 
Jefferson that he did not wish to be reappointed to another term in Congress 
because “besides my own loss of time, and the long separation from my family, 
my expenses are so enormous that I find my fortune quite insufficient to sup- 
port them,” notwithstanding his frugal living habits. Fleming warned that if 
the state legislature did not better support its congressional delegates, it would 
“shortly find that none of those of small fortunes will be able to continue here 
long enough to make themselves acquainted with the business they come to 
transact.” Two years later, another Virginia delegate, Theodorick Bland, com- 
plained that the legislature had failed to pay his salary, his private credit was 
exhausted, and he could feed neither himself nor his horses, which he had been 
forced to offer for sale. He wrote Jefferson, “The anxiety I feel in this situation 
(new, to me) is insupportable especially as it in some degree incapacitates me 
from turning my thoughts with that application I would wish to do to those 
important concerns which I would wish to engross my whole attention.”*” 

Not only did Congress have trouble mustering a simple quorum, but the 
Articles’ supermajority requirement for the exercise ofimportant congressional 
powers disabled action in the face of a large and durable minority voting bloc. 
As Hamilton noted in 1783, such a supermajority requirement tended “to sub- 
ject the sense of the majority to that of the minority, by putting it in the power 
of a small combination to retard and even to frustrate the most necessary mea- 
sures and to oblige the greater number, in cases which require speedy deter- 
minations, as happens in the most interesting concerns of the community, to 
come into the views of the smaller.” In the 1780s, the requirement that nine 
state delegations concur in order for Congress to act on most important issues 
meant that the five southern states could effectively block measures favored by 
the eight northern states.”° 

Even when the Confederation Congress was able to act, the method of 
delegate selection employed by the Articles ensured that they would take a 
parochial—rather than a nationalist—approach. Congressional delegates 
were chosen in a manner specified by state legislatures—in practice, this gen- 
erally meant legislative appointment—for one-year terms, during which time 
they were subject to legislative recall. They were also beholden to their state 
legislatures for their salaries. As Madison complained to Jefferson, “[T]he 
spirit of those who compose Congress is rather that of advocates for the re- 
spective interest of their constituents” than “of impartial judges.””! 

It seems extraordinary that so many Americans would be deeply suspi- 
cious of expanding the powers of a Congress whose members were this de- 
pendent upon state legislatures. In 1784, when a congressional committee rec- 
ommended that Congress be empowered to regulate commerce, it expressed 
doubt “that a free people would be jealous of [i.e., anxious about] men whom 
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they choose from year to year to consult and guard their interest.” In 1785, 
Washington wrote, “[I]t is one of the most extraordinary things in nature that 
we should confederate for national purposes, and yet be afraid to give the 
rulers ...—who are the creatures of our own making, appointed for a lim- 
ited and short duration, who are amenable for every action, recallable at any 
moment, and subject to all the evils they may be instrumental in producing— 
sufficient powers to order and direct the affairs of [the] nation.” The following 
year, he told John Jay, “To be fearful of vesting Congress, constituted as that 
body is, with ample authorities for national purposes, appears to me the very 
climax of popular absurdity and madness.” Washington feared that rather than 
abusing their powers, such congressional representatives would exercise their 
authority “very timidly and inefficaciously for fear of losing their popularity 
and future election.””” 

Not only were congressional delegates limited to annual terms, but to avoid 
the possibility of their becoming entrenched in office, the Articles limited ser- 
vice to three years within any six-year period. Thus, even the most gifted con- 
gressional delegates, such as Madison, were periodically rotated out of office. 
Critics of the Articles denounced this “custom of turning men out of power 
or office as soon as they are qualified for it.” Government was “a science, and 
can never be perfected in America until we encourage men to devote not only 
three years, but their whole lives to it.” Some of the most talented individuals 
would refuse to serve under such conditions.”** 

The Articles were flawed in yet another fundamental way. Even when 
Congress could assemble the requisite quorum or supermajority to act on an 
issue upon which the Articles explicitly granted it authority, Congress had no 
effective means of imposing its will upon the states. As Madison wrote later, 
the Articles manifested “a mistaken confidence ... [in] the justice, the good 
faith, the honor, [and] the sound policy of the several legislative assemblies.” 
It had become clear that “a unanimous and punctual obedience of 13 indepen- 
dent bodies to the acts of the federal government ought not be calculated on.””* 

For example, the Articles expressly authorized Congress to enter into trea- 
ties with foreign nations. One provision in the Treaty of Paris, which ended 
the Revolutionary War with Great Britain, declared that “creditors on either 
side shall meet with no lawful impediment to the recovery of the full value 


* Madison also worried that, in practice, mandatory rotation was producing “a change in the 
federal councils not favorable to those catholic arrangements on which the harmony and stability 
of the union must greatly depend.” He also observed that “experience constantly teaches that new 
members of a public body do not feel the necessary respect or responsibility for the acts of their 
predecessors, and that a change of members and of circumstances often proves fatal to consis- 
tency and stability of public measures.” 
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in sterling money of all bona fide debts heretofore contracted.” Other provi- 
sions in the treaty obliged Congress to “earnestly recommend” that the states 
provide restitution for property confiscated from British subjects or American 
Loyalists (American citizens who remained loyal to Great Britain during 
the war) and forbade future confiscations and prosecutions for actions taken 
during the war.” 

Yet words on a piece of paper were insufficient to deter state legislatures 
from pursuing policies that were popular among constituents. On Congress’s 
recommendation, many states during the war had enacted legislation confis- 
cating Loyalists’ land, which netted some of them—New York especially— 
millions of dollars. Little political support existed for undoing such confis- 
cations. Nor, after a long and bitter war, were most Americans eager to repay 
prewar debts to British creditors. Indeed, George Mason reported that many 
Virginians seemed to have regarded the whole point of the war as being to 
escape paying debts owed to British merchants. Several states passed laws 
temporarily barring recovery of such debts, allowing recovery only in install- 
ments, authorizing repayment in kind rather than in cash, and precluding re- 
covery of interest on debts that had gone unpaid during the lengthy war. In at 
least one state, public opinion was so hostile to repayment of such debts that 
lawyers were intimidated from filing suits for recovery.”° 

As Madison later explained, for states to behave this way was hardly sur- 
prising. Congressional measures necessarily bore unequally on different 
states, which were understandably partial to the interests of their own citizens. 
“Courtiers of popularity,” according to Madison, exaggerated the inequalities 
that existed and suspected others that did not. In addition, states would be re- 
luctant to perform burdensome federal obligations if they suspected that other 
states might refuse to comply. Thus, Madison reported to Monroe that when 
the subject of paying prewar British debts came up in the Virginia legislature, 
“no pains were spared to disparage the treaty by insinuations against Congress, 
the eastern states, and the negotiators of the treaty, particularly John Adams.” 
Grayson worried that even if Virginia acknowledged its obligations under the 
treaty, other states might refuse to do so, which would leave Great Britain free 
to ignore those treaty commitments that Virginians were most interested in 
seeing enforced.” 

In theory, the Articles may have been binding on the states. Article XIII 
provided that “[e]very state shall abide by the determinations of the United 
States in Congress assembled, on all questions which by this Confederation 
are submitted to them. And the Articles of this Confederation shall be in- 
violably observed by every state.” Jay thought this language clearly obligated 
states to comply with congressional treaties, the meaning of which would 
be finally determined by state courts, not state legislatures. Grayson agreed, 
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telling Madison that once the Treaty of Paris had been ratified, it automati- 
cally became the law of every state and thus would bind a Virginia court to 
cease enforcing the state’s law prohibiting lawsuits to recover prewar debts.”* 

However, not everyone agreed that the Articles and treaties enacted under 
the Articles were legally binding upon the states. Grayson himself acknowl- 
edged doubts as to whether under the law of nations, separate state sovereign- 
ties could be legally bound by undertakings of their federal governments. Yet 
more important than the theoretical question of federal supremacy was the 
matter of practical enforcement. As Washington informed Jay, “If you tell the 
legislatures they have violated the treaty of peace, and invaded the preroga- 
tives of the confederacy, they will laugh in your face.”” 

Concretely, the issue might arise in the following way: A British creditor 
would sue on a prewar debt. Because the Articles did not provide for federal 
courts of general jurisdiction—only admiralty courts and appellate prize 
courts—such a suit necessarily would be brought in state court. A state 
judge—under no oath to obey the Articles, dependent for his salary and tenure 
in office upon the state legislature, and possibly sympathetic to the state policy 
that he was being asked to subordinate to federal law—would then decide 
whether a state law barring recovery of prewar debts violated the federal treaty. 
Moreover, the Articles authorized no appeal from the state court’s judgment 
to a federal tribunal. Finally, even if state judges did not prove to be biased in 
favor of state interests in cases of potential conflict with federal law, thirteen 
state judiciaries might resolve ambiguities in federal law in conflicting ways, 
thus creating a serious uniformity problem.’ 

In 1786, Jay investigated the allegation that states had violated the Treaty of 
Paris. He told Washington that although it was possible “to deceive ourselves 
and others by fallacious, though plausible, palliations and excuses,” it would be 
“better fairly to confess and correct errors.” Jay’s report to Congress confirmed 
the accuracy of British charges that the treaty provisions requiring the repay- 
ment of prewar debts and forbidding future confiscations of Loyalist property 
had been violated. Jay urged Congress to pass a resolution calling upon the 
states to repeal all laws repugnant to the treaty, and early in 1787, Congress 
did so.'*! 

Yet Jay doubted that such a resolution would be effective, given that “[s]ome 
of the states have gone so far in their deviations from the treaty that ... they 
will not easily be persuaded to tread back their steps, especially as the rec- 
ommendations of Congress, like most of the recommendations, are seldom 
efficient when opposed by interest.” Grayson agreed that Congress’s resolu- 
tion would “create great uneasiness in most of the states’—and especially in 
Virginia, where “so many people will be affected” if prewar debts to British 
creditors had to be paid.'” 
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American violations of the treaty not only were an embarrassment to the 
national honor but also offered the British what Washington called a “well 
grounded ... pretext for their [own] palpable infractions” of the treaty. In 
1783, the British had violated the treaty provision in which they promised not 
to carry away American-owned slaves in their possession when their military 
forces departed from the United States. In the following years, the British con- 
tinued to violate their treaty commitment to evacuate the forts they held along 
the northwestern frontier of the United States.’ 

In 1786, when American minister John Adams demanded evacuation of 
the forts, the British demurred, observing that several states were violating the 
treaty provision on repayment of prewar debts. According to Adams’s report 
to Congress, the British government had told him that “[i]t would ... be the 
height of folly as well as injustice to suppose one party alone obliged to a strict 
observance of the public faith, while the other might remain free to deviate 
from its own engagements, as often as convenience might render such devia- 
tion necessary.” The British would carry “into real and complete effect” their 
treaty obligations once the United States “shall manifest a real determination” 
to do the same.'" 

Jay’s investigation into American treaty violations concluded that the 
British charges were just: Americans had violated the treaty first, and the 
British were therefore justified in refusing to fulfill their treaty obligations. Jay 
told Adams that “there has not been a single day since it [the treaty] took effect, 
on which it has not been violated in America, by one or other of the states.” 
Madison agreed that the United States’ claims upon Britain for enforcement 
of the treaty were greatly weakened by its own violations, which “were not only 
most numerous and important but were of earliest date.”!” 

In 1781, Congress had appointed a committee to propose a remedy for the 
Articles’ omission of any mechanism for enforcing federal supremacy. That 
committee, which included Madison, was charged with preparing a plan to 
invest Congress with “full and explicit powers for effectually carrying into 
execution in the several states all acts or resolutions passed agreeably to the 
Articles of Confederation.” Without such powers, Madison told Jefferson, “the 
whole confederacy may be insulted and the most salutary measures frustrated 
by the most inconsiderable state in the union.” The committee opted in favor 
of coercion: The Articles should be amended to empower Congress “to employ 
the force of the United States as well by sea as by land to compel such state or 
states to fulfill their federal engagements.”’°° 

Specifically, the proposed amendment would have authorized Congress to 
seize the vessels and merchandise of states—and their citizens—that were in 
default on their federal obligations and to prohibit trade between such states 
and other states, the citizens of other states, and foreign nations. As Madison 
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later explained to Jefferson, it was “a fortunate circumstance for the United 
States that the use of coercion, or such provision as would render the use of it 
unnecessary, might be made at little expense and perfect safety, [as a] single 
frigate under the orders of Congress could make it the interest of any one of the 
Atlantic states to pay its just quota.” The committee had offered its recommen- 
dation in the context of states’ failing to fulfill their requisitions to Congress, 
but the same principle could have applied to states’ reneging on their treaty 
obligations.'°” 

Congress rejected the committee’s proposal. Even during the war, when 
the congressional need to secure compliance from recalcitrant states was 
most urgent, physical coercion was widely considered to be too drastic a 
remedy.'°8 

The other obvious mechanism for enforcing federal supremacy would have 
been a system of federal courts. In 1786, a congressional committee proposed 
the establishment of a federal court vested with appellate jurisdiction over 
state court decisions interpreting, among other things, federal treaties. Such 
a court could ensure a uniform interpretation of federal law and perhaps avoid 
the bias in favor of state law that state judges were likely to manifest in cases 
involving a conflict between state and federal interests. While the commit- 
tee recommendation did not go beyond an appeals court, an even more ef- 
fective mechanism for enforcing federal supremacy—as the delegates at the 
Constitutional Convention would recognize—would include the establish- 
ment of federal trial courts that could protect federal interests from being un- 
dermined by biased fact-finders.'” 

Yet in the absence of some such mechanism for enforcing federal suprem- 
acy, foreign nations had little incentive to enter into treaties with the United 
States, where such pacts might be interpreted to mean something different 
in every state and not be meaningfully enforceable in any of them. In 1785, 
Washington wondered, who would “enter into commercial treaties” with a 
nation that lacked “means of carrying them into effect?” In 1788, Massachusetts 
congressional delegate George Thatcher observed that experience under the 
Articles had “exhibited to all Europe too evident marks of incompetency for 
any national purposes to induce foreign powers to trust to treaties made under 
them.”!° 

Even had the Articles established federal courts of general jurisdiction, 
there would have been nobody to enforce the judgments of such courts, as the 
Articles did not provide for any federal executive. Executive as well as legisla- 
tive power at the federal level was vested in the Confederation Congress. The 
absence of an executive department, which could provide the federal govern- 
ment with energy, dispatch, and responsibility, was another of the Articles’ 
major flaws.'"! 
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As early as 1780, Hamilton had concluded that one “defect in our system 
is want [i.e., lack] of method and energy in the administration,” which was 
partly due to “the want of a proper executive.” Congress had “kept the power 
too much into [its] own hands and meddled too much with details of every 
sort,” whereas “Congress is properly a deliberative corps and it forgets itself 
when it attempts to play the executive.” The following year, Hamilton told 
Superintendent of Finance Robert Morris that the proper management of 
the nation’s affairs required “administration by single men” rather than by 
Congress as a whole or even by administrative boards. He predicted that an 
executive ministry composed of men of ability and honesty “would speedily 
restore the credit of government abroad and at home.”!”” 

By 1786-87, Jay was regularly observing that “the constitution of our federal 
government is fundamentally wrong.” The three “great departments of sover- 
eignty’—legislative, executive, and judicial—must be “forever separated.” An 
executive department was essential because a deliberative body as large as the 
Confederation Congress could not act with sufficient secrecy or speed, both of 
which were especially critical in the field of foreign affairs. Washington agreed 
that a properly designed federal government must have an executive depart- 
ment separate from the legislature." 


Sectional Conflict 


By 1786, Congress was destitute of funds and had proved powerless to respond 
either to other nations’ trade discrimination or to the states’ widespread de- 
fiance of federal treaties. Yet the nation’s political leaders had grown equally 
alarmed by the development of sectional antagonisms so severe as to jeop- 
ardize the union’s very survival. The divergent interests of the northern and 
southern states dated back to before independence and had made the creation 
of “two grand republics” in the mid-1770s a distinct possibility. During the 
Revolutionary War, commonality of interest had temporarily subdued inter- 
sectional tensions. Yet regional conflict erupted again after the war—most 
dramatically over the question of how the United States should respond to 
Spain’s refusal to recognize American navigation rights on the Mississippi 
River below the nation’s southern border (which itself was contested between 
Spain and the United States).'"* 

Southerners had long been committed to keeping the Mississippi River 
open to American navigation. In 1763, the Peace of Paris, which ended the 
French and Indian War, stipulated free navigation of the river for subjects of 
Great Britain and France. Soon thereafter, France turned over Louisiana to 
Spain, and under international law, treaty rights remained intact despite the 
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change of sovereignty. However, Spain regarded Americans’ western settle- 
ments as a threat to its possessions in the western hemisphere—and especially 
to New Orleans.'* 

During the Revolutionary War, when the South was being overrun by British 
armies and was desperate for foreign assistance, Spain had pressured Congress 
into relinquishing American claims to navigation rights on the Mississippi River 
in exchange for Spain’s recognition of American independence. Nonetheless, in 
1781, Spain had reopened the river to American navigation for the duration of 
the war. In 1783, the treaty of peace between Great Britain and the United States 
provided that “[t]he navigation of the river Mississippi, from its sources to the 
ocean, shall forever remain free and open to the subjects of Great Britain, and 
the citizens of the United States,” but the peace treaty between Great Britain 
and Spain failed to make any mention of the issue.'® 

After the war, Americans in great numbers poured across the Appalachian 
Mountains. Rufus King of Massachusetts referred to westerners’ “yearly 
making almost incredible accessions of strength.” The population of Kentucky, 
which was still part of Virginia, grew from twelve thousand in 1783 to seventy 
thousand by 1790. In the words of one westerner, these migrants sought to 
escape “a barren country loaded with taxes and impoverished with debts” for 
“the most luxurious and fertile soil in the world.” After settling for only a few 
years—“and that in the midst of an inveterate enemy, and most of the first ad- 
venturers fallen a prey to the savages” — “the quantities of produce ... are im- 
mense.” According to this report, three times the quantity of corn and tobacco 
could be raised on a western acre than on one east of the mountains—and with 
less cultivation.'” 

The governor of Louisiana reported to his superiors in Madrid that 


» 


Americans were a “vast and restless population,” “hostile to all subjection,” 
and consumed by “unmeasured ambition.” In 1784, increasingly concerned 
Spanish officials tried to slow Americans’ westward migration by terminating 
their access to the region’s most convenient commercial outlet, the Mississippi 
River. Spain claimed the right to control navigation of the river by virtue of 
controlling the territory on both banks, but Americans disputed Spanish con- 
trol of territory on the eastern bank. By early 1785, Spain was regularly seizing 
American vessels that were engaging in “illicit” trade on the river.'* 

With a clash between the two nations seeming increasingly likely, Spain dis- 
patched a minister, Don Diego de Gardoqui, to the United States for the pur- 
pose of securing congressional recognition of Spain’s exclusive control over the 
Mississippi River. Gardoqui was also instructed to settle boundary disputes be- 
tween the United States and Spain, which disagreed about how much of the ter- 
ritory between the Mississippi River and the Appalachian Mountains belonged 
to each nation. Gardoqui was authorized to offer a commercial treaty as an 
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Figure 1.3 Don Diego de Gardoqui, the Spanish minister to the United States. (Palace 


of the Governors, New Mexico History Museum) 


inducement to the United States—for example, committing Spain to purchase 
American fish and timber—but was instructed to stand firm on the bound- 
ary dispute and navigation rights on the Mississippi. A French diplomat with 
knowledge of Spanish intentions reported that Spain considered it “of infinite 
importance. . . not to encourage establishments on the Mississippi which might 
one day become neighbors so much the more dangerous for the Spanish pos- 
sessions.” Even in “their present weakness,” the western settlers “were already 
conceiving vast schemes for the conquest of the western bank of the river.”'” 
Congress appointed Jay to negotiate with Gardoqui.* It initially gave him 
very restrictive instructions—requiring Jay to communicate with Congress 


* Jay was one of the giants of the Founding generation. Born in 1745 into a prosperous and 
prominent family, he entered King’s College in 1764 and became a member of the New York bar 
after graduation. As a New York delegate to the First and Second Continental Congresses, Jay 
was a relatively late convert to the movement for independence, though he did draft Congress’s 
Address to the People of Great Britain, which rejected Parliament's right to tax the colonists with- 
out their consent. 
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after receiving any “propositions” from Gardoqui. But after Jay protested at 
these “exceedingly embarrassing” restrictions, Congress relented and substi- 
tuted specific limitations on just two subjects of the negotiations: Jay was “par- 
ticularly to stipulate the right of the United States to [its] territorial bounds, 
and the free navigation of the Mississippi from the source to the ocean as es- 
tablished in [its] treaties with Great Britain.”!”° 


In 1777, Jay helped draft New York’s first constitution and was elected chief justice of the state 
supreme court. After the New York legislature in 1778 reappointed him as a delegate to Congress, 
Jay was quickly elected president of that body. In 1779, Congress sent him to Spain to negotiate 
financial assistance and recognition of American independence, but the Spanish mostly resisted 
his overtures. From there, Jay went to Paris, where he negotiated—along with Benjamin Franklin 
and John Adams—the treaty ending the Revolutionary War. Jay’s contributions were critical to 
securing an advantageous treaty, and he received a hero’s welcome upon his return to the United 
States in 1784. Congress promptly appointed him secretary for foreign affairs, a position he held 
throughout the remainder of the Confederation. 

While Jay neither supported the call for the Philadelphia convention nor attended it, he was, 
as we shall see, a prominent voice in support of the Constitution during the ratification strug- 
gle in New York. Jay wrote five numbers of The Federalist—his contributions were limited by 
illness—and he played a critical mediating role at the New York ratifying convention, ultimately 
securing an unconditional ratification of the Constitution despite the fact that Antifederalist del- 
egates outnumbered Federalists there by more than two to one. 

Afterwards, Jay turned down Washington’s offer to become the first secretary of state, instead 
accepting the position of first Chief Justice of the United States. Although the Supreme Court 
handled few cases in its early years, Jay’s opinions bolstered the authority of the national govern- 
ment. He also provided unofficial advice to President Washington, including authoring the first 
draft of the 1793 Neutrality Proclamation. Ironically, Jay then declined, in his official capacity 
as chief justice, to adjudicate the proclamation’s constitutionality on the grounds that the Court 
lacked power to issue advisory opinions. 

In 1792, while continuing to serve on the Supreme Court, Jay ran for governor of New York, 
winning a majority at the polls only to see his victory snatched away by a partisan electoral com- 
mission. In 1794, President Washington appointed Jay (still serving as chief justice) as special 
envoy to Great Britain to negotiate over several contentious issues—including, most promi- 
nently from the American perspective, the impressment of American sailors into the British navy 
and violations of American neutrality rights. Jeffersonian critics of the Washington administra- 
tion deemed the treaty Jay negotiated so lopsided in favor of British interests that Jay’s efigy was 
burned across the nation. But a war was averted. 

Jay left the Court in 1795 when he was elected governor of New York. He served two terms 
and in 1799 signed into law an act for the gradual emancipation of the state’s slaves. Jay, who in 
1785 became the first president of the New York Manumission Society, had been pushing the 
legislature to emancipate slaves for more than two decades. 

In 1800, Jay rejected President John Adams’s offer to reappoint him as chief justice. Jay 
pleaded ill health as well as the federal judiciary’s lack of “the energy, weight, and dignity which 
are essential to its affording due support to the national government.” Jay’s refusal to accept the 
position opened the door to the appointment of John Marshall, who became the most important 
chief justice in American history and laid the groundwork for the Court’s eventually assuming 
the stature it commands today. When Jay’s second gubernatorial term ended in 1801, he retired 
to an estate in Bedford, New York, where he lived until his death in 1829. 
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Figure 1.4 John Jay, who supported ratification of the Constitution at the 
New York ratifying convention and then became the first Chief Justice of the United 
States. (Photography © New-York Historical Society) 


Americans had long divided along regional lines over the importance 
of navigation rights on the Mississippi River. For the tens of thousands of 
Americans who by the mid-1780s had already crossed the Appalachian 
Mountains into the region that would later become the states of Kentucky 
and Tennessee, access to the Mississippi River was vital to their ability to 
export their agricultural products to world markets and, consequently, to the 
value of their land. 

‘Thus, as early as 1783, George Mason* had warned that westerners were 
“extremely uneasy, lest the free navigation of the River Mississippi to the sea 
should not be secured to them upon a treaty of peace [with Great Britain].” 


* Mason was born in 1725 in what is today Fairfax County, Virginia, the eldest son ofa wealthy 
planter. His father drowned in a boat accident when Mason was only nine, and he was raised by 
his uncle, John Mercer, one of Virginia’s leading lawyers. 

Throughout his life, Mason preferred to be home at Gunston Hall, a Georgian mansion over- 
looking the Potomac River that he built in the 1750s, rather than away engaged in public service. 
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‘They regarded river access as “a natural right,” which within a few years they 
would be “strong enough to enforce.” Madison similarly referred to “the right 
of those who live on the waters of the Mississippi to use it as the high road 
given by nature to the sea.” Westerners insisted they had the same right to nav- 
igate the Mississippi that easterners had to use the Potomac River or the James 
River—a right that derived “from nature, from the principles of the revolution, 
and from the treaty with Great Britain.” Indeed, many westerners were pre- 
pared to go to war with Spain over the issue. George Muter, a Kentucky judge 


He once referred to himself as “content with the blessings of a private station” without regard for 
“the smiles and frowns of the great.” Mason’s large family and chronic ill health also conspired to 
keep him mostly at home. Other than a brief tenure in the Virginia House of Burgesses from 1758 
to 1761, Mason’s public service prior to the Revolution consisted entirely of a local sort. 

However, in 1769, Mason drafted the terms of a nonimportation association designed to 
force British merchants to support the American colonists in their demand for a repeal of the 
Townsend duties—taxes imposed by Parliament on paper, paint, lead, glass, and tea imported 
into the colonies—and his proposal was adopted by an extralegal session of the Burgesses. Then, 
in 1774, Mason composed the Fairfax County resolutions condemning the Intolerable Acts and 
calling for a Continental Congress. 

Mason twice declined appointments to the Continental Congress, but in 1776, he accepted 
the call of Fairfax County voters to serve in the Virginia convention that ultimately endorsed 
independence. In that same convention, Mason became the principal draftsman of both the 
Virginia Declaration of Rights and the state’s first constitution. 

Mason also accepted the legislature’s call, in 1787, to represent Virginia at the Constitutional 
Convention. His four-month sojourn to Philadelphia was the first time in his life he ventured out- 
side of Virginia for more than a few days. Having never been to a major city before, Mason com- 
plained to his son of the “etiquette and nonsense so fashionable.” (Ironically, Mason, a wealthy 
planter who lived in an elegant mansion and owned hundreds of slaves, urged at the Philadelphia 
convention that Congress be granted power to enact sumptuary laws to restrict conspicuous 
consumption.) 

As we shall see, Mason was one of the most active and significant participants at the 
Philadelphia convention. William Pierce, in his sketches of convention delegates, described 
Mason as “a gentleman of remarkable strong powers ... able and convincing in debate, steady 
and firm in his principles, and undoubtedly one of the best politicians in America.” 

Although, earlier in the 1780s, Mason had opposed efforts to expand the powers of the 
Confederation Congress, at the Philadelphia convention he initially supported Madison’s plan to 
abrogate rather than reform the Articles and to create a powerful national government. However, 
over the course of the proceedings, Mason became disaffected with the scheme that was emerg- 
ing, and toward the end of the convention, he announced he “would sooner chop ofthis right hand 
than put it to the Constitution as it now stands.” Departing Philadelphia in an ill humor, Mason 
became one of the nation’s most prominent opponents of ratification, insisting that amendments 
were necessary before the Constitution was ratified and supporting the call for a second national 
convention to consider amendments. 

In 1790, Mason declined appointment to the US Senate, and two years later he died at 
Gunston Hall. Jefferson later described him as “a man of the first order of wisdom among those 
who acted on the theater of the Revolution, of expansive mind, profound judgment, [and] cogent 
in argument.” 
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and political leader, told Madison that he had “not met with one man [in the 
West], who would be willing to give the navigation up, for ever so short a time, 
on any terms whatever.”’” 

Most ofthese western settlers came from southern states. In 1785, one south- 
erner observed that “the emigrations from the southern states to the waters of 
the Mississippi are incredible.” Thus, these westerners were not, as Madison 
noted, “a foreign people” but rather “a bone of our bones, and flesh of our flesh.” 
Moreover, these regions still belonged to Virginia and North Carolina in the 
mid-1780s, and thus those states tended to represent the interest of western- 
ers in Congress. Of at least equal importance, many southerners hoped that 
westward expansion ultimately would lead to the creation of several western 
states, which would increase the South’s weight within the union. Yet if the 
Mississippi River were closed, Monroe warned, “we separate those people—I 
mean all those westward of the mountains—from the federal government and 
perhaps throw them into the hands eventually of a foreign power.”!” 

To be sure, not all southerners felt this way about the issue of Mississippi 
River access. For years, Washington had believed that improving navigation 
on the Potomac and James Rivers through canals was a better way of secur- 
ing westerners a convenient route to the sea. Washington feared that opening 
navigation on the Mississippi River would strengthen westerners’ connections 
with the Spanish, whereas improving Virginia’s rivers running from west to 
east would bolster westerners’ ties to their American brethren. Moreover, once 
the western territory had become so populous “as really to need it [Mississippi 
River access], there is no power that can deprive them [westerners] of the use.” 
Washington saw no reason to prematurely press a matter “which is disagree- 
able to others and may be attended with embarrassing consequences if it is our 
interest to let it sleep.”’** 

One of Virginia’s congressional delegates, Henry Lee III (also known as 
Light-Horse Harry Lee, and the father of Confederate general Robert E. Lee), 
went even further than Washington. Lee was “very solicitous to form a treaty 
with Spain for commercial purposes,” as “no [other] nation in Europe can 
give us conditions so advantageous to our trade.” Lee thought it worthwhile 
to “agree to the occlusion of the Mississippi” to secure “the benefits of a free 
liberal system of trade with Spain,” especially because the “occlusion cannot 
exist longer than the infancy of the western emigrants.” A commercial treaty 
was “highly important” to the northern states, and there were “no prospects” 
of securing it without “yielding the navigation of the Mississippi.”!”* 

Still another Virginian, Richard Henry Lee, thought the benefits of open- 
ing the Mississippi River to American navigation were “chimerical,” and he 
worried that one of its consequences would be to “depopulate and ruin the old 
states.” In any event, the object was “unattainable for many years, and probably 
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never without war, not only with Spain but most likely with the Bourbon alli- 
ance [i.e., France as well].” Why risk “discarding the friendship for the enmity 
of a powerful monarch,” especially when several million dollars a year in cod- 
fish, not to mention flour and other American articles of production that Spain 
was offering to buy, were at stake? Such considerations, to Lee’s mind, “greatly 
outweigh” any concerns about possibly driving the Kentuckians into the arms 
of the British.!*° 

Northerners were not entirely of one mind either on the issue of Mississippi 
River access. Some northerners agreed with most southerners that the United 
States should insist upon free navigation of the Mississippi River. Those north- 
erners involved in the western fur trade and speculation in western lands fa- 
vored keeping the Mississippi River open, as did the many northerners who 
preferred that Congress raise revenue to pay the federal debt by selling its 
western lands rather than imposing taxes on commerce. Thus, northern states 
had approved Jay’s instruction not to bargain away the American claim of 
access rights to the Mississippi. In March 1785, the Massachusetts legislature 
had instructed its congressional delegates “to proceed immediately to the 
important business of securing to the states the free navigation of the River 
Mississippi.”!”° 

Yet northerners generally were less vitally concerned about the Mississippi 
issue than southerners because relatively little settlement thus far had taken 
place in the territory north of the Ohio River. Indeed, many northerners af- 
firmatively opposed rapid development of the American West. Rufus King 
deemed “every emigrant to that [the western] country from the Atlantic states 
as forever lost to the confederacy.” According to King, “Nature has severed 
the two countries [East and West] by a vast and extensive chain of mountains, 
interest and convenience will keep them separate, and the feeble policy of our 
disjointed government will not be able to unite them.” For that reason, “the 
United States would [n]ever receive a penny of revenue from the inhabitants 
who may settle the western territory should there be an uninterrupted use of 
the Mississippi at this time by the citizens of the United States.” Moreover, 
“[t]he states situated on the Atlantic are not sufficiently populous, and losing 
our men is losing our greatest source of wealth.”!”’ 

Other northerners worried that western expansion would soon translate 
into additional southern states, which might eventually enable the South to 
outvote the North in Congress. Thus, Grayson of Virginia reported that some 
northerners were “apprehensive of the consequences which may result from 
the new states taking their positions in the Confederacy.”!”* 

In addition, anger among northerners over the southern states’ resistance 
to granting commercial powers to Congress disinclined many of them to 
support southern demands for Mississippi River access. Northerners were 
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far more interested in securing a commercial treaty with Spain, which might 
enable them to enjoy some of the benefits that southern resistance to expand- 
ing Congress's power over commerce was preventing them from obtaining 
through legislation. Spanish markets for northern goods might replace British 
markets, which had been shut after the war. As one Virginia congressional rep- 
resentative observed, “The eastern states consider a commercial connection 
with Spain as the only remedy for the distresses which oppress their citizens, 
most of which, they say, flow from the decay of their commerce.” A commercial 
treaty with Spain might be “the only effectual mode to revive the trade of their 
country.”!”° 

In his negotiations with Jay in New York City, Gardoqui adamantly rejected 
the American claim to navigation rights on the Mississippi, but he indicated 
his willingness to reach a commercial agreement, the terms of which he and 
Jay discussed in some detail. When Madison learned of these developments, 
he concluded that Gardoqui’s motive had been “to work a total separation of 
interest and affection between the western and eastern settlements and to 
foment the jealousy between the eastern and southern states” with the motive 
of checking western settlements and thus promoting the security of Spanish 
possessions in North America.'*° 

In May 1786, Jay told Congress that “certain difficulties” had arisen in his 
negotiations with Gardoqui, and he suggested the appointment of a com- 
mittee “with power to instruct and direct me on every point and subject 
relative to the proposed treaty with Spain.” Monroe, who was named to that 
committee, told Madison and Governor Patrick Henry of Virginia that Jay’s 
objective, although not explicitly acknowledged, was to be relieved of his 
restrictive instructions regarding the Mississippi River and the contested 
boundaries.’ 

Southerners, who had previously regarded Jay as a friend, now accused him 
of manipulating Congress to his own ends. Monroe told Jefferson that “Jay 
has managed this negotiation dishonestly” and that he was engaged in “an 
intrigue” with “the most illiberal” Massachusetts congressional delegation 
to evade his instructions. Monroe wrote Henry, “This is one of the most ex- 
traordinary transactions I have ever known, a minister negotiating expressly 
for the purpose of defeating the object of his instructions, and bya long train of 
intrigue and management seducing the representatives of the states to concur 
in it.”!* 

Madison likewise denounced Jay’s “shortsighted [and] dishonorable policy” 
and expressed “amazement that a thought should be entertained of surrender- 
ing the Mississippi and of guaranteeing the possessions of Spain in America.” 
Even in the South’s most desperate moments during the Revolutionary War, 
Madison had strenuously resisted efforts to trade American navigation rights 
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on the Mississippi River for a Spanish alliance. Now, in 1786, Madison be- 
lieved that Jay was simply undertaking “a voluntary barter in time of profound 
peace of the rights of one part of the empire to the interests of another part.” 
This was no different, in Madison’s mind, from Virginia's suggesting that the 
fishery rights of Massachusetts be relinquished to Great Britain in exchange 
for a higher price for Virginia tobacco. Timothy Bloodworth, a North Carolina 
congressional delegate, similarly complained that the southern states were 
being asked to “pay the purchase by giving up the Mississippi” for a treaty that 
would secure commercial advantages to northern states in the sale of fish and 
whale oil while alienating westerners and depreciating their land values.'** 

In August, Congress summoned Jay to appear before it, and he enumer- 
ated the advantages of a commercial treaty with Spain. Geopolitically, Spain 
was close to France, an important American ally, and to alienate Spain might 
be to anger France. Likewise, Great Britain, which “remembers that we were 
once her subjects and loves us not,” would rejoice to find the United States 
at odds with Spain. Consummating the treaty that Gardoqui offered might 
also induce Spain to use its influence with the Barbary powers to help open up 
the Mediterranean Sea to American commerce. Spain was courting America’s 
friendship, Jay explained, at a time when other nations were “showing us no 
extraordinary marks of respect.”'** 

Commercially, Jay argued, a treaty with Spain would greatly advantage the 
United States because, in the trade between the two nations, Spain imported 
more than it exported and thus would have to settle its accounts in specie. Spain 
was willing to extend “perfect reciprocity” with regard to all commercial regu- 
lations, meaning that American goods and manufactures (with the exception 
of tobacco) could be imported into any part of Spain—in American or Spanish 
vessels—as if they were Spanish products. The Spanish king also agreed to 
purchase from the United States in hard currency the masts and timbers for his 
royal navy. A letter from Gardoqui that Jay transmitted to Congress empha- 
sized that Spain annually consumed codfish from Newfoundland worth $4 or 
$5 million. A commercial treaty between Spain and the United States could 
replace that British cod with New England cod (of a higher quality), which 
would mean the employment of thousands of American seamen.'** 

In exchange for a commercial treaty, Spain insisted that the United States 
relinquish its claims to navigation rights on the Mississippi River below the 
southern border of the United States for twenty-five or thirty years. In his con- 
gressional testimony, Jay explained that he had always been—and remained 
still—opposed to abandoning such rights, but that Gardoqui had declared 
that the Spanish king would not relent on this issue. When Jay had tried to 
persuade him that the reality of burgeoning western settlements would one 
day force Spain to make such concessions, Gardoqui responded that the “time 
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alluded to was far distant and that treaties were not to provide for contingen- 
cies so remote and future.”!*° 

Jay also explained to Congress that for the United States to forbear from 
use of the Mississippi River for a generation until it had become “more really 
and truly a nation than it at present is” would represent no great sacrifice of 
American interests. Destitute of funds and deeply divided along regional lines, 
the United States was in no position to fight a war with Spain over this issue. 
Given that reality, Jay asked, why not stipulate to forbear from use of the river, 
and in exchange receive the valuable consideration of a commercial treaty? 
Furthermore, given how little American commercial traffic currently existed 
on the Mississippi, navigation rights were “not at present important, nor will 
they probably become ... so in less than twenty-five or thirty years.” Finally, 
Jay warned that Spain would probably be “mortified” if the United States de- 
clined to make the proposed commercial treaty, which would likely lead to a 
war that the nation was ill-prepared to fight.'*” 
Westerners were outraged when they discovered what Jay was proposing. 


One prominent Kentuckian told Madison: 


[T]he minds of all the western people are agitated on account of the 
proposed cession of the Mississippi navigation to Spain. Every person 
talks of it with indignation and reprobates it as a measure of the great- 
est injustice and despotism, declaring that if it takes place, they will 
look upon themselves [as] relieved from all federal obligations and 
fully at liberty to exact alliances and connections wherever they find 
them and that the British officers at Detroit have already been tam- 
pering with them.'** 


Another westerner wrote to an eastern friend that “[p]olitics, which a few 
months ago were scarcely thought of, are now sounded aloud in this part of 
the world and discussed by almost every person.” Jay’s proposal to forgo the 
exercise of American navigation rights on the Mississippi River had “given this 
western country a universal shock and struck its inhabitants with an amaze- 
ment. Our foundation is affected. . .. To sell us and make us vassals to the mer- 
ciless Spaniards is a grievance not to be borne.” If in control of the river, the 
Spanish would “take our produce at any price they please.” Westerners were 
determined, if necessary, “to drive the Spaniards from their settlements at the 
mouth of the Mississippi. In case we are not countenanced and succored by 
the United States (if we need it) our allegiance will be thrown off, and some 
other power [i.e., Great Britain] applied to.” John Brown, a Virginia congres- 
sional delegate from the region of Kentucky, told Jefferson that “the ill-advised 
attempt to cede the navigation of that river has laid the foundation for the 
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dismemberment of the American empire by destroying the confidence of the 
people in the western country in the justice of the union and by inducing them 
to despair of obtaining possession of that right by means of any other exertions 
than their own.”!? 

Many of Virginia's political leaders were distressed by these developments. 
Madison told Jefferson that it would not “be an unnatural consequence if they 
[westerners] consider themselves as absolved from every federal tie [by Jay’s 
proposal] and court some protection for their betrayed rights”— perhaps from 
the British, who would be eager “to seize an opportunity of embroiling our 
affairs.” Jefferson agreed that “the act which abandons the navigation of the 
Mississippi is an act of separation between the eastern and western country.” 
While he did not doubt the “honest intentions” of Jay and his northern allies, 
Jefferson thought they must have been unaware of the character of western 
settlers, “who, right or wrong, will suppose their interests sacrificed on this oc- 
casion to the contrary interests of that part of the confederacy in possession of 
present power.” Even Washington, who was less opposed than most Virginians 
toa temporary relinquishing of American navigation rights on the Mississippi, 
worried about the effect that this might “have on the minds of the western set- 
tlers,” who might “be influenced by the demagogues of the country to acts of 
extravagance and desperation under a popular declamation that their interests 
are sacrificed.”!*° 

Many southern leaders worried that yielding claims to the Mississippi 
River would not only alienate westerners from the union but also entrench 
the North’s political advantage in Congress. Monroe told Governor Patrick 
Henry that the object of northerners in ceding the Mississippi was to break up 
“the settlements on the western waters, prevent any in future, and thereby to 
keep the states southward as they are now.” Even if western settlement were to 
continue, it would “be on such principles as to make it the interest of the people 
to separate from the confederacy, so as effectually to exclude any new state 
from it.” By “throw[ing] the weight of the population eastward and keep|ing] 
it there,” northerners also hoped to “appreciate the vacant lands of New York 
and Massachusetts.”!*! 

North Carolina congressional delegate Timothy Bloodworth agreed that 
“the policy of the eastern states is ... to prevent emigration.” It was “well 
known that the balance of power [in Congress] is now in the eastern states,” 
Bloodworth wrote, and their present conduct indicated that they were “deter- 
mined to keep it in that direction.” 

Indeed, the French chargé d'affaires reported to his foreign minister that 
“the true motive” of the South’s “vigorous opposition” to relinquishing the 
claim to navigation rights on the Mississippi River was “to be found in the 
great preponderance of the northern states” and southerners’ eagerness “to 
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incline the balance toward their side.” Southerners “neglect no opportunity 
of increasing the population and importance of the western territory, and of 
drawing thither by degrees the inhabitants of New England, whose ungrate- 
ful soil only too much favors emigration.” Rhode Island especially had “al- 
ready suffered considerably from the new establishments of Ohio, and a great 
number of families daily leave their homes to seek lands more fertile and a less 
rigorous climate.” This emigration “doubly enfeebles New England, since on 
the one hand it deprives her of industrious citizens, and on the other it adds 
to the population of the southern states.” Once these regions “gradually form 
themselves into separate governments, they will have their representation in 
Congress, and will augment greatly the mass of the southern states.”'* 

Wishing to protect the interests of their western constituents and to 
secure the South’s future power within the union, southern state legisla- 
tors instructed their congressional delegates to oppose “in the most decided 
terms” any effort by Congress to barter away American rights to the free 
use of the Mississippi as likely to provoke “the just resentments and re- 
proaches of our western brethren whose essential rights and interests would 
be thereby sacrificed and sold.” Thus, according to Monroe’s subsequent 
account, southern delegates to Congress “warmly opposed” Jay’s effort to 
secure reinstruction.'* 

Congressional representatives Grayson of Virginia and Charles Pinckney 
of South Carolina gave lengthy speeches accusing Jay of seeking to sell out the 
interests of westerners and southerners for the benefit of northerners, while 
questioning how valuable those benefits really would be. The commercial 
treaty Jay negotiated provided that neither country would impose duties on 
goods imported from the other above those ordinarily paid by its own citi- 
zens on imported goods, yet this was of limited benefit to American export- 
ers because Spain ordinarily imposed much higher duties on imports than did 
American states. In addition, the treaty explicitly excepted tobacco—the great 
staple crop of several southern states—which Spain secured from its own colo- 
nies in the western hemisphere. The principal items that Spain was likely to 
import from the United States under the treaty—fish and timber, both north- 
ern products—were already permitted into Spain without protective tariffs 
because they were not produced in Spanish colonies. Because wheat and rice 
were always in demand in Europe, they did not require the aid ofa treaty. Thus, 
according to these southern congressional delegates, the proposed treaty nei- 
ther secured trade with Spain that would not occur in its absence nor opened 
up Spain’s valuable possessions in the western hemisphere to American 
trade. The southern delegates also deprecated the notions that Spain would 
be of much assistance to the United States in dealing with Algerian pirates or 
that Spain would go to war if its demands with regard to the Mississippi were 
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resisted. Even if Spain were willing to go to war with the United States, France 
was unlikely to support it.'* 

While the ostensible benefits of the treaty were small, the costs were said 
to be enormous. To relinquish American claims to navigation rights on the 
Mississippi would “check, perhaps destroy, the spirit of emigration” and thus 
depreciate the value of unsold western lands, which were a critical fund for 
retiring the federal debt. Closing the Mississippi would both “separate the in- 
terest of the western inhabitants from that of the rest of the union and render 
them hostile to it” and “destroy the hopes of the principal men in the southern 
states in establishing the future fortunes of their families.” When southerners 
saw “their deepest interests sacrificed and given up to obtain a trivial com- 
mercial advantage for their brethren in the East,” their allegiance to the union 
would also be jeopardized. If nothing else, a Spanish treaty formed “upon 
principles calculated to promote the interests of one part of the union at the 
expense of others” would give the party seeing itself as injured “great reason” 
to urge “the impropriety of vesting that body [Congress] with farther powers, 
which has so recently abused those [it] already possess[es].”"*° 

By contrast, most northern statesmen were elated over the proposed com- 
mercial treaty, which they believed would open Spanish markets to northern 
fish, flour, timber, and other products. Rufus King, who served on the commit- 
tee charged with responding to Jay’s request for reinstruction, told Elbridge 
Gerry, a fellow Massachusetts political leader, that the proposed treaty would 
“be of vast importance to the Atlantic states.” Given that Great Britain was 
New England’s “rival in the fisheries” and that “France does not wish us pros- 
perity in this branch of commerce,” a treaty with Spain securing a European 
market for New England fish was extremely desirable. King also worried about 
“embarrass[ing] ourselves in the attempts of imprudent men to navigate the 
Mississippi” below the southern border of the United States, which might “em- 
broil ourselves with Spain.”'*’ 

In Congress, King and Pennsylvania delegate Arthur St. Clair, who had 
been a major general in the Revolutionary Army, defended Jay’s proposed 
commercial treaty as vital to the relief of the distressed northern economy. 
Because of the North’s “ungrateful soil,” its only valuable staple was what it 
could “draw from the sea,” and Spain was the most promising market for that, 
which made Jay’s proposed treaty “of the utmost consequence to the [north- 
ern] states.” They also argued that expanding the northern fisheries would en- 
courage shipbuilding and the carrying trade and thus increase the number of 
seamen, which ultimately would be a source of greater national security. The 
northern delegates denied that the treaty was vulnerable to the objection that 
“the immediate benefits will be reaped by one part ofthe union.” Gains secured 


by one region through foreign commerce would be “quickly communicated to 
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the rest by internal intercourse” and thus ultimately would “redound to the 
advantage of the whole union.”!** 

By contrast, the concession offered to Spain in Jay’s proposed treaty—“to 
forbear the use of that which we could not at present enjoy”— “was of no great 
consequence,” according to the northern congressional delegates. Simply by 
virtue of controlling the mouth of the river at New Orleans, Spain would ex- 
clude American navigation “until we were able to assert our right by arms.” 
Moreover, rejecting Gardoqui’s terms would “buoy up . . . the hopes” of west- 
erners, who would probably “force a passage” and thus precipitate a war before 
the United States was prepared to fight it. In such an event, France would 
probably side with Spain, and no other maritime power of Europe would ally 
with the United States because they “looked upon us with a jealous eye and, 
though they wished us to be independent, they never wished us to be power- 
ful.” Furthermore, a war with Spain over the Mississippi River would endanger 
the Confederation because northerners would not be “willing to incur the ex- 
pense and danger of a war brought upon them as they will think unnecessarily 
and prematurely” when their own commercial interests were being “neglected 
ifnot sacrificed.”!” 

The northern delegates also argued that forbearing to use the river for 
a generation would enable Americans to strengthen the union in the mean- 
time and arrange the nation’s affairs so as to be prepared to forcefully assert 
its rights at the end of that period. Indeed, for Spain to enter into a treaty in 
which Americans agreed for a limited time not to exercise a particular right 
would imply that Spain “yields her exclusive claim and confirms our right.” 
Finally, the United States was already “too thin of inhabitants,” lacking “hands 
sufficient for the cultivation of our lands, much less for manufacturers of the 
most necessary kind.” Therefore, western migration “in our present situation is 
hurtful,” and settlement of the western territory should be curtailed.'*° 

With Congress divided along sectional lines, a delegate from the middle 
of the country, John Cleves Symmes of New Jersey, proposed a compro- 
mise: The United States would relinquish its right to navigate the Mississippi 
River but only for twelve years. Yet southerners adamantly opposed that sug- 
gestion, which was also said to be unacceptable to Spain, and it was quickly 
abandoned.’*! 

The Articles of Confederation expressly provided that treaties required the 
approval of nine state delegations. Believing that, as Monroe later explained, 
“(t]he instruction is the foundation of the treaty—for, if it is formed agree- 
ably thereto, good faith requires that it be ratified”—southern delegates in- 
sisted that any reinstruction of Jay required the same supermajority support. 
Nine states had approved Jay’s initial instructions, and nine states should be 
required to alter them.'” 
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Virginia’s congressional delegates introduced a motion declaring that “the 
establishment of a precedent enabling seven states to alter the instructions of 
a minister on the subject of treaties to which the assent of nine was in the first 
place necessary would be productive of the most serious danger, in destroying 
the guard which the confederation has wisely provided on this important sub- 
ject.” In letters to his governor, North Carolina delegate Timothy Bloodworth 
went even further. If this “precedent dangerous to the liberties of the southern 
states” were established, whereby “seven states can barter any part of the privi- 
leges of the different states, for any advantage whatsoever,” then “the confed- 
erated compact is no more than a rope of sand” and “dissolution of the union 
must take place.”’® 

Yet efforts by southern delegates to bar the reinstruction of Jay by less than 
a supermajority vote were consistently defeated by tallies of seven northern 
delegations to five southern ones (Delaware being absent). After what Monroe 
later called a “tedious and lengthy discussion” of the issue, Congress voted in 
late August 1786 by the same seven-to-five margin to remove the stipulation in 
Jay’s instructions that had barred him from relinquishing American claims to 
navigation rights on the Mississippi River.'** 

A couple of days later, northern state delegations forced a change in 
Congress’s procedural rules that prevented Jay’s instructions from being sub- 
sequently altered if fewer than twelve state delegations were present—a change 
that Madison later called “the offspring of the intemperance which character- 
ized the epoch of its birth.” By the same regional division, Congress also voted 
to leave in place the injunction of secrecy that barred delegates from informing 
their state legislatures of the status of negotiations between the United States 
and Spain. Congressional debates on the Mississippi issue had been so acri- 
monious that they blocked progress on any other issues. Congress’s regional 
divide had become a yawning chasm.'** 

These congressional proceedings left Jay in a “very embarrassing” situ- 
ation, according to a shrewd analysis by the French chargé d’affaires, Louis 
Guillaume Otto. Jay clearly could not conclude a treaty abandoning naviga- 
tion rights on the Mississippi River “without encountering bitter reproaches 
from the five southern states, who loudly accuse him of having by all sorts of 
intrigues directed the actions of the northern delegates, in order not to suffer 
the negotiation to slip from his hand.” Yet neither could Jay “refuse to execute 
the orders of a party of which he is himself the most zealous partisan, without 
losing his popularity and influence.” Whatever Jay did, “it is to be feared that 
this discussion will cause a great coolness between the two parties and may be 
the germ ofa future separation of the southern states.”*° 

Believing that Jay had “risked his reputation” upon completing the treaty and 
had engaged his northern allies “too firmly in the business to have a possibility 
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of their forsaking him,” Monroe was convinced that northerners would “risk 
the preservation of the confederacy” rather than back down. Indeed, Monroe 
believed that northern delegates were already holding meetings outside of 
Congress—he claimed even to have been present at one of them—“upon the 
subject of a dismemberment of the states east of the Hudson from the union 
and the erection of them into a separate government.” Although he still hoped 
that disunion might be avoided, Monroe told Governor Patrick Henry that 
they must “contemplate it as an event which may possibly happen and for 
which we should be guarded.” In the event of disunion, Monroe considered 
it critical that Pennsylvania and perhaps New Jersey be included in the south- 
ern confederation to avoid “too much strength” in the northern one. If neces- 
sary, Virginia should employ force to prevent Pennsylvania from combining 
with the northern states. Monroe’s Virginian colleague Henry Lee also voiced 
alarm that “gentlemen talk so lightly of a separation and dissolution of the 
Confederation.”!*’ 

The Virginians were not being paranoid: Southern resistance to commercial 
reform and to Jay’s proposed treaty with Spain was indeed leading some north- 
erners to question the value of the union. Theodore Sedgwick, a Massachusetts 
congressional delegate, wrote privately that “[i]t well becomes [i.e., behooves] 
the eastern and middle states, who are in interest one, seriously to consider 
what advantages result to them from their connection with the southern states. 
They can give us nothing as an equivalent for the protection which they derive 
from us but a participation in their commerce. This they deny to us.” Sedgwick 
concluded that “[e]ven the appearance ofa union cannot in the way we are long 
be preserved. It becomes us seriously to contemplate a substitute; for if we do 
not control events we shall be miserably controlled by them.”!** 

Ina shroud of secrecy, Jay continued to negotiate with Gardoqui under his 
new instructions. Madison complained to Randolph that “(t]he negotiations 
with Spain are carried on, if they go on at all, entirely behind the curtain” and 
that Jay had total discretion over how to proceed and what information to com- 
municate to Congress. Many southerners feared the worst. In December 1786, 
Virginia congressional delegate Edward Carrington, while acknowledging 
that he had no solid evidence, predicted to Madison that Jay would consum- 
mate the treaty with Spain and then hope that the southern states would be too 
timid to block its ratification in Congress. Congressional delegate Bloodworth 
reported to the North Carolina legislature that there was “reason to fear the 
treaty is now on foot, ifnot completed.”'” 

Yet, in fact, Jay was not impervious to the outcry raised by southerners 
and westerners against his reinstruction. In October, Monroe told Madison 
that he was “inclined to suspect” that when Jay was shown Congress's jour- 
nal, which revealed the depth of southern hostility to his reinstruction, this 
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probably “made a different impression on him” than had “the narrative of its 
contents” conveyed to him previously “by those in his party in the late trans- 
action.” Southern congressional delegations also plied Congress—and the 
secretary for foreign affairs—with information to demonstrate the extent of 
western discontent at the supposed surrender of the Mississippi. Jay later ad- 
mitted that he had been “much embarrassed by the ferment excited in the west- 
ern country by the rumored intention to cede the Mississippi.” In December, he 
told Jefferson of his regret that “[m]ischief has been very incautiously dropped 
where it should never have entered that the interests of the Atlantic and west- 
ern parts of the United States are distinct” and that “the western people have 
reason to be jealous of the northern.”’” 

By February 1787, Madison was telling Jefferson that Jay had “not ven- 
tured to proceed in his project and I suppose will not now do it.” In March, 
Madison had a private interview with Gardoqui. According to Madison’s ac- 
count, although the Spanish minister “would not listen to the idea of a right 
to the navigation of Mississippi by the United States” and warned that “Spain 
would make us feel the vulnerable side of our commerce by abridging it in her 
ports,” Gardoqui confided that he had not conferred with Jay since October, 
did not expect to do so again, and would soon be leaving America. After his 
conversation with Gardoqui, Madison told Jefferson that Jay’s negotiations 
were “arrested.”!°! 

In April, Congress called upon Jay to report on his negotiations. Jay an- 
nounced that he had drawn up several drafts of a treaty provision implicitly 
suggesting that the United States claimed a right to navigate the Mississippi to 
the sea but explicitly forbearing from exercise of that right. Jay also described 
increasing confrontations between Americans and the Spanish on the river 
and warned Congress that no reputable middle ground existed between a 
commercial treaty and war. Yet Jay also admitted that “a treaty disagreeable 
to one half of the nation had better not be made, for it would be violated.” At 
this point, southern delegates proposed moving the negotiations to Europe, 
where they anticipated that Jefferson, the minister to France, would do a better 
job than Jay of protecting southern interests. Soon thereafter, Madison re- 
ported that “[i]t was considered on the whole that the project of shutting the 
Mississippi was at an end—a point deemed of great importance in reference to 
the approaching convention [in Philadelphia] for introducing a change in the 
federal government and to the objection to an increase of its powers foreseen 
from the jealousy which had been excited by that project.”!” 

Jay never did conclude a treaty with Gardoqui. By early 1788, Kentuckian 
John Brown had concluded that “little is to be feared from the project for ceding 
the navigation of the Mississippi to Spain.” He reported that “almost a total 
change of sentiment upon that subject has taken place,” partly because sales 
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of western lands had turned “many inhabitants of the eastern states of great 
influence and powerful connections . . . [into] adventurers in that country.”! 

Later that year, Congress resolved that free navigation of the Mississippi 
River was “a clear and essential right of the United States” and that the subject 
of Jay’s negotiations with Spain should be referred to the new federal govern- 
ment created by the Constitution, which would assume office early in 1789. 
Madison told Randolph that this resolution was “well calculated to appease the 
discontents of our western brethren,” and he told Jefferson that Congress had 
been “brought into the true policy which is demanded by the situation of the 
western country.” Hugh Williamson, one of North Carolina’s congressional 
delegates, observed that “no power remains in the hands of any minister” to 
make a treaty bartering American navigation rights on the Mississippi River. 
Northern delegates, according to Williamson, were now “perfectly convinced 
that the measure would not be prudent nor practicable,” given the sudden and 
extraordinary “increase of settlers in the western country.”!** 

In fact, the South never had been in serious danger of having a disadvan- 
tageous treaty forced upon it. Even though Congress had reinstructed Jay by 
a vote of seven to five, the Articles clearly required a supermajority of nine 
states for the ratification of a treaty, and no more than seven states had signi- 
fied a willingness to relinquish American navigation rights on the Mississippi 
River. Moreover, after lobbying by the Virginians, the New Jersey legislature 
had quickly changed its position on the Spanish negotiations, declaring that 
closing the Mississippi River would reduce the value of the western lands held 
by Congress that could be sold to pay off the national debt, and instructing its 
congressional delegation to insist on retaining American navigation rights to 
the river. Pennsylvania was also a soft vote for the northern position on the 
Spanish negotiations because its western settlements near the Ohio River gave 
it a strong interest in keeping the Mississippi open. Monroe had predicted all 
along that should Pennsylvania and New Jersey desert the northern states on 
the Mississippi issue, “this intrigue is at an end.”'® 

Yet while the South’s interests may never have been genuinely at risk, the im- 
broglio over Jay’s Spanish negotiations did serious damage to the causes ofinter- 
sectional unity and, relatedly, of remedying flaws in the Articles by bolstering 
the powers of the federal government. In August 1786, Madison told Jefferson 
that ever since he had left Congress in 1783—and rejoined the Virginia House 
of Delegates in 1784—he had “been inculcating on our assembly a confidence 
in the equal attention of Congress to the rights and interests of every part of 
the republic and on the western members in particular, the necessity of making 
the union respectable by new powers to Congress if they wished Congress 
to negotiate with effect for the Mississippi.” He asked Jefferson to “figure to 
yourself the effect” of Jay’s proposed reinstruction regarding Mississippi River 
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navigation rights “on the assembly of Virginia, already jealous of northern 
policy, and which will be composed of about thirty members from the west- 
ern waters.” Furthermore, Madison noted, there were others in Virginia “who, 
though indifferent to the Mississippi, will zealously play off the disgust of its 
friends against federal measures.” Westerners would “consider themselves 
as sold [out] by their Atlantic brethren.” Even if nine states would never ap- 
prove of Jay’s proposed treaty, “an unsuccessful attempt by six or seven ... 
will be fatal, I fear, to an augmentation of the federal authority, if not to the 
little now existing.”1°° 

Virginia congressional delegate Henry Lee had shared Madison’s concern 
about “the Mississippi business,” which he considered “full of difficulty.” 
Although, as we have seen, Lee actually agreed with most northerners on how 
to balance the benefits of a commercial treaty with Spain against the costs of 
abandoning the American claim to navigation rights on the Mississippi River, 
he nonetheless concluded that “[iJn the debilitated condition of the federal 
government, it is unwise to risk the offense of any part of the empire, unless 
to effect great good.” In a letter written to Washington while Congress was 
deliberating on Jay’s reinstruction, Lee wrote, “In every state the amplification 
of the powers of the union has too many enemies,” and agreeing to a treaty 
conferring advantages “not so great to the whole as to a part” would enable 
“popular declaimers” to thwart “the great object [of] bracing the federal gov- 
ernment.” Thus, Lee told Congress that regardless of the advantages to be de- 
rived from a commercial treaty with Spain, preserving the union trumped all 
other considerations. Bolstering the union, in turn, required that “the powers 
of Congress should be enlarged,” which would never happen due to southern 
and western resistance if Congress approved Jay’s proposed reinstruction.'” 

Two months after Congress debated the Spanish negotiations, Madison 
confirmed to Washington that the influence of the Mississippi issue “on the 
federal spirit is not less than was apprehended.” Western members of the 
Virginia House of Delegates had presented it with resolutions expressing 
themselves “greatly alarmed” by Jay’s “unconstitutional and dangerous” pro- 
posal to abandon navigation rights on the Mississippi River. Not only would 
such a policy provoke “the just resentments and reproaches of our western 
brethren, whose essential rights and interests would be thereby sacrificed and 
sold,” but it also would destroy “that confidence in the wisdom, justice and 
liberality of the federal councils which is so necessary at this crisis, to a proper 
enlargement of their authority.”’® 

Madison told his father that the issue “excited much heat” in the Virginia 
legislature, where even those members who did not come from the western dis- 
tricts tended to sympathize with their interests. Although Madison was confi- 
dent that northern efforts to relinquish access to the Mississippi River would 
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Figure 1.5 Virginia congressional delegate Henry Lee III (also known as Light- 
Horse Harry Lee), who wasa decorated cavalry officer during the Revolutionary War, 
supported ratification of the Constitution at the Virginia ratifying convention, and 
later became governor of Virginia and represented that state in Congress. (National 
Portrait Gallery, Smithsonian Institution/Art Resource, NY) 


ultimately be frustrated, he feared that they already had produced effects that 
would be “a great bar to an amendment of the Confederacy, which I consider 
as essential to its continuance.” Many of Virginia’s “most federal leading men,” 
Madison wrote Washington, were “extremely soured with what has already 
passed,” and he feared that “unless the project of Congress can be reversed, the 
hopes of carrying this state into a proper federal system will be demolished.” 
Washington agreed, telling Secretary at War Henry Knox that Virginia showed 
“a prompt disposition to support and give energy to the federal system,” but 
only “if the unlucky stirring of the dispute respecting the navigation of the 
Mississippi does not become a leaven that will ferment and sour the mind of it.” 
Madison managed to get the westerners’ resolutions watered down in the House 
of Delegates, though he still described those that passed as “very pointed.”!® 
The Mississippi imbroglio seemed to corroborate the suspicion of many 
southern statesmen that—through either treaties or legislation enacted under 
a broad power to regulate commerce—a northern majority in Congress would 
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betray the South’s economic interests. Thus, for example, in the fall of 1786, 
Chancellor Edmund Pendleton of Virginia told Madison that while he agreed 
that Congress’s powers should be expanded, he could not “suppress my fears 
of giving that of regulating commerce,” especially in light of “the project 
for bartering away the navigation of the Mississippi.” At the Constitutional 
Convention in 1787, according to one participant’s subsequent recollection, 
southerners insisted on a supermajority requirement for Senate ratification of 
treaties because “the navigation of the Mississippi, after what had already hap- 
pened in Congress, was not to be risked in the hands of a mere majority.” More 
immediately, in the summer of 1786, one of North Carolina’s congressional 
delegates reported that the “unhappy dispute” over Jay’s reinstruction had put 
“out of view” a congressional committee’s proposal for numerous amendments 
to the Articles, including ones granting Congress plenary power over foreign 
and interstate commerce and establishing a federal court to hear appeals from 
states in cases involving questions of foreign relations and congressional com- 
mercial regulations.'”° 

Yet Madison remained able to put an optimistic spin on the Mississippi 
episode. The lesson he chose to draw was that a more powerful national gov- 
ernment, invested with the powers to regulate foreign commerce and to raise 
sufficient revenue to support a respectable military, could have simultaneously 
redressed commercial suffering in New England and pressured Spain into 
opening the Mississippi River to American navigation. Likewise, talk of the 
union’s possibly fragmenting into separate confederacies seemed only to in- 
cline Madison more urgently to seek what he called a “radical” overhaul of the 
Articles of Confederation. Early in 1787, he told Pendleton that dismember- 
ment of the union would be such a great evil that he hoped “the danger of it will 
rouse all the real friends to the Revolution to exert themselves in favor of such 
an organization of the Confederacy as will perpetuate the union and redeem 


the honor of the republican name.”’” 


By 1787, most politically prominent Americans agreed that the Articles of Con- 
federation were flawed and in need of amendment. Experience had proved that 
the requisition system was inadequate and that Congress required some inde- 
pendent revenue-raising authority. Congress also needed to be able to respond 
to foreign nations’ trade discrimination and to enforce national treaty obliga- 
tions upon the states. Moreover, something had to be done to curtail the ability 
of states with superior ports—especially New York—to extract tax revenue from 
surrounding states through their own import duties, which was causing great 
dissatisfaction and inciting retaliation from their neighbors. 

Newspapers were filled with calls for a more powerful federal government. 
In September 1786, a South Carolina newspaper, reporting intelligence from 


70 THE FRAMERS’ COUP 


New York City, wrote that the nation was “hourly falling into disgrace and 
this solely for want of those powers required by Congress to levy the impost 
and to regulate the trade of the states.” The article concluded that “[a]s well 
may ye expect to behold a huge camel shooting through the eye of a needle, as 
America happy or safe without a federal government.” An essay published in 
Boston around the same time similarly concluded that Congress needed both 
additional powers and the ability to execute its measures without depending 
on state cooperation. Washington wrote Jay that things could not “go on in 
the same train forever,” and that it was “the very climax of popular absurdity 
and madness” to distrust Congress with the powers required to accomplish 
national purposes. Jay agreed, telling Jefferson that the federal government “(if 
it may be called a government) is so inadequate to its objects that essential 
alterations or essential evils must take place.”!” 

The real question in 1787 was not whether the Articles should be amended 
but how radical the changes ought to be. Opponents of major constitutional 
reform had two significant advantages on their side. First, the experience of 
Americans within the British Empire had made them deeply distrustful of 
a powerful central government. William Grayson observed that “the more 
slack [in] the government, the better the people like it,” and he doubted that 
Americans were “ripe for any great innovations” that would require “the 
people to pay money or part with power.” As Tobias Lear, Washington’s private 
secretary, observed, “[I]n a country as free as this, [the people] must feel very 
severely before they are fully convinced of the necessity of being governed.” 
Congressional delegate Stephen Mix Mitchell doubted that “those indomita- 
ble spirits, who have stood forth in the foremost ranks in this revolution, will 
ever give up so much of their natural or acquired liberty as is absolutely neces- 
sary in order to form a strong and efficient federal government.” Only after the 
Revolutionary generation had passed from the scene, Mitchell believed, could 
something “easily and efficaciously be done in and for our new republic.”'” 

Second, the Articles of Confederation required the unanimous consent of 
state legislatures for amendments. Experience had shown that securing such 
unanimity was virtually impossible.” 

A few bold nationalists such as Hamilton had favored radical reform of the 
Articles almost from their inception. As early as 1780 and 1781, Hamilton sug- 
gested in private correspondence that a constitutional convention be called 
to reform the “futile and senseless confederation” by investing Congress with 
“complete sovereignty in all but the mere municipal law of each state.” In 1782, 
the New York legislature approved resolutions probably authored by Hamilton 
recommending such a convention to Congress. Hamilton confessed to Robert 
Morris that he doubted other states would concur in the recommendation, 
but without such a convention, Hamilton feared the states would never “be 
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brought to cooperate in any reasonable or effectual plan. Urge reforms, or ex- 
ertions, and the answer constantly is, What avails it for one state to make them 
without the concert of the others?” Indeed, Hamilton opposed the incremen- 
talism of the 1781 and 1783 impost amendments because he saw it as funda- 
mentally inadequate to the needs of the federal government.’ 

In 1786, Grayson voiced a similar opinion, worrying that “a partial refor- 
mation will be fatal” because “[i]f particular states gain their own particular 
objects, it will place other grievances perhaps of equal importance at a greater 
distance.” Grayson preferred that matters “remain as they are than not to probe 
them to the bottom,” and he was not convinced that the nation had yet “arrived 
at such a crisis as to ensure success to a reformation on proper principles.” If 
it were possible to wait until all matters could be simultaneously considered, 
however, “one object will facilitate the passage of another, and by a general 
compromise perhaps a good government may be procured.”!”* 

Hamilton was a brilliant visionary. Most Americans would require addi- 
tional time to be persuaded that the Articles required radical reform so soon 
after their enactment. At a time when Congress could not even convince all the 
states simultaneously to authorize it to impose a simple impost duty, a funda- 
mental restructuring of the federal government was not in the cards. In 1785, 
Massachusetts’s congressional delegates resisted as “premature” their legisla- 
ture’s instruction to recommend that Congress call a constitutional conven- 
tion. Upon inquiry, they had discovered that prevailing opinion in Congress, 
which was then considering specific proposals for commercial reform, provided 
“no cause to expect” approval of a convention. As late as 1786, Madison told 
Monroe that because public opinion probably was not yet ripe for a sweeping 
reform of the Articles, the effort to secure incremental change at the Annapolis 
convention—discussed in chapter 2— should be allowed to proceed.'”’ 

To have prematurely attempted a fundamental restructuring of the fed- 
eral government might have ignited Americans’ visceral fears of a conspiracy 
afoot to interfere with individual liberties. In 1785, the secretary of Congress, 
Charles Thomson, wrote that for Congress to seek too rapid an expansion ofits 
powers “would only tend to awaken jealousy and might enable designing men 
to divert the people from what a concurrence of circumstances seems to be 
preparing them to grant.” In advocating an amendment to empower Congress 
to regulate trade and raise revenue through an impost, Thomson explained 
that by expanding Congress’s powers one at a time, “the minds of the people 
will be better disposed for granting other necessary powers, and the federal 
government will without any convulsion be gradually improved as circum- 
stances require, until it attain[s] some degree of perfection.”!”* 

The congressional delegates of Massachusetts had a different concern when, 
in 1785, they resisted complying with their legislature’s instruction to call for 
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a constitutional convention. Noting that all of the states currently had repub- 
lican governments, they warned that “plans have been artfully laid and vig- 
orously pursued, which had they been successful ... would inevitably have 
changed our republican governments into baleful aristocracies.” A call for a 
convention at that moment would “produce throughout the union an exertion 
of the friends of an aristocracy to send members who would promote a change 
of government.”!”* 

By 1787, a decade’s worth of failed efforts at securing incremental reform 
within the framework of the Articles had convinced many political leaders of 
the need to pursue more fundamental change—and through other avenues. 
Congress was broke, yet the states had twice rejected a minimalist proposal 
to vest it with power to lay import duties. Congress plainly needed the power 
to respond to other nations’ trade discrimination, yet proposals for commer- 
cial reform had failed. The imbroglio over American navigation rights on the 
Mississippi River had sown deep sectional discord within the union. Finally, as 
we shall see in the next chapter, a rebellion by protestors seeking tax and debt 
relief that shut down civil courts in several Massachusetts counties in 1786-87 
had convinced many Americans that constitutional reform was imperative.'*° 


* Although their specific concerns were left unstated, the Massachusetts delegates may have 
worried that southerners, due to their deep commitments to slavery, would never support the sort 
of democratic and relatively efficacious governments that had developed in northern states. On 
the eve of independence, John Adams had told his wife that the southern “gentry are very rich, 
and the common people very poor,” and that “[t]his inequality of property gives an aristocratical 
turn to all their proceedings.” In 1782, a Rhode Island congressional delegate, David Howell, 
observed that “as you go southward, government verges towards aristocracy” and “the common 
people have less and less to do in government.” He bragged, “In New England alone have we pure 
and unmixed democracy.” 


Economic Turmoil in the States and 


the Road to Philadelphia 


In the mid-1780s, in the midst of a severe economic depression, the 
Massachusetts legislature, rather than providing the sort of tax and debt relief 
that a majority of other state legislatures had enacted in response to popu- 
list political pressure, cracked down on tax enforcement. In the fall of 1786, 
thousands of protestors in central Massachusetts responded by shutting down 
the civil courts to prevent farm foreclosures due to tax delinquencies and 
indebtedness—a protest that became known to history as Shays’s Rebellion. 

Many of the nation’s political leaders were appalled by both Shays’s 
Rebellion and the economic relief measures that had enabled other states to 
avoid similar uprisings. Secretary at War Henry Knox, who was appointed by 
the Confederation Congress to investigate the rebellion, reported that the pro- 
testors were “determined to annihilate all debts public and private” and that 
“anarchy with its horrid train of miseries seems ready to overwhelm this region 
marked by nature for happiness.” Virginia congressional delegate Henry Lee 
went even further, informing George Washington that “the malcontents” had 
as “their object together with the abolition of debts, the division of property, 
and re-union with Great Britain.” Lee reported from New York City, where 
the Confederation Congress was sitting, that “we are all in dire apprehension 
that a beginning of anarchy with all its calamities has approached and have no 
means to stop the dreadful work.” 

Such reports, which were hugely exaggerated, elicited an anguished re- 
sponse from Washington, who declared himself “mortified beyond expres- 
sion.” The accounts he had heard of the commotions in Massachusetts were 
“equally to be lamented and deprecated,” as they “exhibit a melancholy proof 
of what our transatlantic foe has predicted ...—that mankind left to them- 
selves are unfit for their own government.” Despair over the situation led 
Washington to write Madison that “no morn ever dawned more favorable than 
ours did—and no day was ever more clouded than the present!” Washington 
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told his former aide-de-camp David Humphreys that Americans were render- 
ing themselves “ridiculous and contemptible in the eyes of all Europe.”’ 

Many members of the American political elite drew the lesson from Shays’s 
Rebellion that, as Henry Lee put it, “[w]eak and feeble governments are not 
adequate to resist such high handed offenses.” Washington expressed alarm to 
Madison: “Without some alteration in our political creed, the superstructure 
we have been seven years raising at the expense of much blood and treasure 
must fall. We are fast verging to anarchy and confusion!” Shays’s Rebellion, 
together with the tax and debt relief measures enacted in most states during 
the mid-1780s, played a critical role in both the calling of the Constitutional 
Convention and the drafting of the Constitution itself.° 


Paper Money and Debtor Relief Legislation 


In chapter 1, we saw that the Constitution was in part a response to flaws in the 
Articles of Confederation—yet it was even more a reaction to the economic 
relief measures enacted by most states in the mid-1780s. As Madison later 
reported, interferences by states with “the security of private rights and the 
steady dispensation of justice” were the “evils which had more perhaps than 
anything else produced [the Philadelphia] convention.” Republican liberty 
could not, Madison opined, “long exist under the abuses of it practiced in some 
of the states.”* 

Two months before the Continental Congress in July 1776 declared 
American independence from Great Britain, it urged the colonies to draft their 
own constitutions, which most of them did. The imperative of rallying ordi- 
nary Americans in support of the revolutionary cause ensured that these con- 
stitutions featured many of the following democratic features (though none 
of them contained all): annual elections, reduced property qualifications for 
voting and officeholding, secret ballots, popular election of local officials, open 
legislative sessions, mandatory rotation in office, and weak executives.™ 

From the outset, some political leaders feared that these constitutions were 
too democratic, rendering the governments overly dependent upon the people 
and providing insufficient protection for property rights. In 1776, Charles 
Carroll of Maryland predicted that the separation from Great Britain would 
ruin America, not so much because of the “calamities of war” as because of 
the bad governments it would produce in the states: “[T]hey will be simple 


* As the French chargé d'affaires later observed, “In those stormy times it was necessary to 
agree that all power ought to emanate only from the people; that everything was subject to [their] 
supreme will, and that the magistrates were only [their] servants.” 
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democracies, of all governments the worst, and will end as all other democ- 
racies have, in despotism.” Robert R. Livingston, one of the drafters of the 
Declaration of Independence and soon to become New York’s first chancel- 
lor, warned of the danger of creating new governments at a time when people 
had such “absurd ideas” on the subject, such as direct popular election of gov- 
ernment officials. Carter Braxton, a Virginia political leader and signer of the 
Declaration of Independence, worried that these state constitutions would 
be “fraught with all the tumult and riot incident to simple democracy.” In the 
mid-1780s, some of the worst fears of these political leaders were realized.° 

The United States endured a severe economic depression in the wake of the 
Revolutionary War—described by many historians as the worst economic cli- 
mate suffered by the nation until the Great Depression of the 1930s. The war 
had damaged a great deal of productive land, especially in the South and the 
mid-Atlantic states. Many thousands of slaves, encouraged by the British, had 
liberated themselves from southern plantations in the turmoil of war, wiping 
out vast amounts of southern “wealth” in the process. Moreover, as the supply 
needs of the British and Continental armies disappeared, slackening demand 
in the economy led to declining prices and falling farm values.’ 

In addition, while many Americans had envisioned the opening of vast new 
economic opportunities once political independence ended British monopoli- 
zation of their trade, in fact the immediate effect on the American economy of 
the rescission of trading privileges within the British Empire was devastating. 
The British quickly shut Americans out of the lucrative carrying trade with the 
British West Indies and barred the importation into Great Britain of American 
goods that could be obtained from British colonies. British shippers were for- 
bidden to buy ships in America, where one-third of British merchant vessels 
had been purchased before the war. In an increasingly interconnected econ- 
omy, international trade fluctuations affected huge numbers of Americans. Per 
capita gross national product plummeted nearly SO percent in the fifteen years 
after Americans declared their independence.* 

In addition, hard currency grew even scarcer than usual as gold and silver 
(“specie”) were shipped overseas to finance a growing trade deficit with Europe 
and especially Great Britain, which flooded American markets with goods of- 
fered on easy credit after the war. The amount of specie in circulation in the 
United States in the early 1780s may have been as little as 20 percent of what it 
had been before the war. In 1782, Hamilton told Robert Morris of “an extreme 
and universal scarcity of money” in New York. Once rumors began to circulate 
of paper money being issued by the states, people became even more inclined 
to hoard their gold and silver or send it to Europe for safekeeping.” 

Amid a depressed economy, most states imposed substantial tax increases 
to fund their war debt and to satisfy congressional requisitions—which were 
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themselves designed primarily to service the nation’s own enormous war debt. 
The $3 million congressional requisition of 1785, which states had to levy ad- 
ditional taxes to supply, seems to have been the straw that broke the camel’s 
back. The taxes imposed by states in the early to mid-1780s were severalfold 
higher than those Americans had been accustomed to paying as subjects of 
the British Empire. Holders of government securities—state and federal— 
provided vigorous political support for raising taxes and then rigorously col- 
lecting them.’° 

Because the American economy was much less diversified than Great 
Britain’s, fewer sources of potential tax revenue existed. Only a few states con- 
ducted enough foreign trade through their ports to derive significant revenue 
from import duties. Manufacturing was scarce, which eliminated excise taxes 
on manufactured goods as a fruitful source of revenue, and states lacking west- 
ern lands could not raise revenue from that source. Thus, most states had little 
choice but to impose both poll taxes (taxes on people) and land taxes; these 
were regressive in that they bore more heavily on the poor, and were a hardship 
for farmers, who had little wealth that could be readily converted into money." 

Furthermore, states generally required that these new taxes be paid in 
specie. This requirement was imposed because Congress would accept nothing 
but specie in payment of state requisitions, since its foreign creditors required 
repayment of loans in gold and silver. In 1785, Abraham Clark proclaimed that 
it would be “vain and fruitless” for New Jersey to try to raise in specie the sum 
required to satisfy the recent congressional requisition; only “trading states” 
such as New York and Pennsylvania could “raise their quota of specie by state 
imposts.”!” 

Given the scarcity of specie and the falling prices of land and farm produce, 
large numbers of farmers could not pay the increased taxes. When govern- 
ments cracked down on enforcement, tens of thousands lost their farms. In 
the 1780s, 60 to 70 percent of taxpaying farmers in some particularly stricken 
Pennsylvania counties saw their property foreclosed upon. Yet distress sales 
yielded little at a time when currency was in short supply and hard times were 
widespread. In 1787, one of Madison’s correspondents reported that distress 
sales were yielding much lower returns than before the war because of “the 
extreme scarcity of hard money.” In one Virginia county, protestors discussed 
entering into an “association” and collectively refusing to bid on property sold 
at execution. Many farmers ended up in debtors’ prison—as much as 10 per- 
cent of the population in one Pennsylvania county in the 1780s. Other land- 
holders simply pulled up stakes and moved west, seeking to escape their debts, 
avoid debtors’ prison, and gain a new financial start in life.’ 

Seeking political remedies for their woes, financially strapped farm- 
ers petitioned state legislatures for fiscal, monetary, and debt relief, and the 
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legislatures were highly responsive. Because landownership was much more 
widely distributed in the United States than in Europe, the brunt of the newly 
imposed taxes was broadly felt. Moreover, American states offered the least 
fettered access to suffrage of any jurisdictions in the world. Although voter 
qualifications varied among the states, by the 1780s at least 60 percent—and 
perhaps as much as 90 percent—of the adult, white male population was en- 
franchised. Furthermore, state constitutions established much shorter terms 
in office for legislators than existed in Great Britain—mostly one-year terms, 
at least in the lower house of state legislatures, as compared with seven-year 
terms for Members of Parliament. Shorter terms meant greater political ac- 
countability, increasing the inclination of state legislators to respond favorably 
to popular pressure for economic relief.'* 

The most widely sought form of relief was state issuance of paper money, 
which would facilitate trade by increasing the circulating medium and enable 
the payment of debts and taxes—at least to the extent that states agreed to 
accept tax payments in paper currency. Between the end of the war and 1785, 
most states had resisted pressure to issue paper currency, but in the follow- 
ing two years seven states capitulated to the demands of harried constituents. 
Opponents of paper money were denounced as “flint-hearted misers” who 
were “lying in wait to buy our lands [at auction] for less than a quarter of their 
real value.” Legislative opponents were reported to have been burned in effigy. 
In June 1786, representatives in the lower house of the Delaware legislature 
announced that they were “deeply impressed with the distresses of their con- 
stituents and anxious to give them relief.” Unable to “devise any plan so likely 
to answer the desired purpose,” they approved both the issue of £21,000 in 
bills of credit and a suspension on foreclosure executions until the bills had 
been put into circulation.’* 

With several states capitulating to constituent pressure for monetary relief, 
other states found it increasingly difficult to resist following that path. When 
the Delaware Assembly agreed to issue paper money, it acknowledged that the 
upper house of the legislature had recently rejected a similar measure, yet it 
insisted on trying again in view of popular distress and the information that 
“several of the neighboring states have emitted paper money.” In addition to 
the seven states that began issuing paper money, there were four other states 
where proponents only narrowly failed to secure that form of relief, primarily 
because of opposition from upper legislative houses or executive councils.'® 

In some of the states that issued paper money, legislatures had been taken 
over by the relief faction. For example, in Rhode Island in 1786, legislators 
had run for office on a platform promising “to relieve the distressed.” In other 
states, legislators had decided to make tactical concessions to head off popu- 
list revolts. As Madison explained with regard to a relief measure—a tax relief 
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measure, not a paper money law—passed by the Virginia legislature in 1786, 
“This indulgence to the people as it is called and considered, was so warmly 
wished for out of doors, and so strenuously pressed within that it could not be 
rejected, without danger of exciting some worse project of a popular cast.”!” 

In six of the seven states issuing paper money, at least some of the paper 
was in the form of long-term loan certificates—twelve years was the norm— 
offered in fairly small denominations. Borrowers had to pay interest on the 
loans—usually 6 percent—which were backed by a security interest in land, 
the value of which was required to be two or three times that of the loan. During 
the colonial era, such land-bank loans had increased the money supply without 
causing inflation and had gained widespread popularity, even among creditor 
merchants who appreciated the need for paper money in a cash-poor economy. 
When the Delaware House voted in 1786 to issue bills of credit, it noted the 
“happy effects” of such paper currency before the Revolution, when the paper 
had traded equally with gold and silver. However, the Delaware Council, while 
conceding that in an earlier time a “happy concurrence of circumstances gave 
an advantageous credit to our paper currency,” observed that circumstances 
had changed and defeated the measure. To many opponents of paper money, 
the drastic depreciation of continental and state currencies during the war was 
seen as a conclusive argument."* 

In some states, part of the issuance also took the form of bills of credit given 
out as interest payments to state creditors. Indeed, in Pennsylvania, New York, 
and New Jersey, legislatures might not have enacted paper money laws without 
the supportive lobbying efforts of public creditors. In Pennsylvania, one-third 
of the paper issuance in 1785 went to the loan office, and two-thirds was des- 
ignated to pay the interest on state securities. In New York, the state senate 
rejected a land-bank bill in 1785, but the following year the legislature ap- 
proved twice as large a paper emission when it was expanded to include bills of 
credit for public securities holders, who received one-fourth of the total issued. 
Georgia issued bills of credit as emergency financing for its escalating war 
against Creek Indians. Several of the seven states issuing paper money made 
it legal tender for debts (meaning creditors were legally obliged to accept it), 
including tax obligations owed to the government. Sometimes, the paper was 
made legal tender only in case of a lawsuit—which had the effect of a stay law 
(i.e., suspending but not repudiating a debt obligation). In New Jersey, refusal 
to accept the paper as payment for a debt had the effect of suspending the debt 
for twelve years, by which point the statute of limitations on suing for repay- 
ment would have expired. In Rhode Island, refusal to accept the paper would 
extinguish the debt entirely.’ 

In 1781, no less an authority than Hamilton had insisted that paper money 
was essential in a specie-starved economy and that without it, “a great part of 
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the transactions of traffic must be carried on by barter—a mode inconvenient, 
partial, confined, destructive both of commerce and industry.” Those who re- 
jected all paper money because of the drastic depreciation of the continental 
currency during the war were, according to Hamilton, “not making proper 
distinctions.” Paper money could be “substantial [and] durable” if there were 
funds to back it up and if it united “the interest and influence of the monied 
men in its establishment and preservation.””° 

The value of the paper issued in the mid-1780s fluctuated dramatically from 
state to state, depending in large part on whether the local business commu- 
nity supported it and whether the legislature seemed committed to raising the 
taxes eventually needed to retire it from circulation. The paper held its value 
against specie best in New York, where, in the summer of 1786, it was reported 
to be “pass[ing] universally equal with gold and silver,” probably because the 
local chamber of commerce had declared its willingness to support the mea- 
sure so long as the legislature did not make the paper legal tender. Similarly, 
paper held its value in South Carolina, where, according to the Dutch min- 
ister plenipotentiary to the United States, the planters “in the most solemn 
manner, bound themselves together to uphold the credit of the paper money of 
their state, to receive it at par with gold and silver and to make no discount for 
payments in hard money.” The paper also did reasonably well in Pennsylvania 
and New Jersey. In the summer of 1786, Madison reported to Jefferson that 
Pennsylvania, which had taken “the lead in this folly’—Madison did not ap- 
prove of paper money, as we shall see—had limited the amount to a “not con- 
siderable” sum, established good “funds for sinking it,” and declined to make 
it legal tender for debts. As a result, the paper had depreciated by only 10 to 
12 percent.” 

By contrast, the paper depreciated significantly in Georgia and North 
Carolina—perhaps by 25 to 30 percent in the latter by the summer of 1786. 
A year later, Madison reported that Pennsylvania's paper, which had been cir- 
culating at a relatively small discount, had suddenly stagnated when “a com- 
bination of a few people with whom the country people deal on market days” 
decided no longer to accept it. Only a “timely interposition of some influential 
characters prevented a riot” by prevailing upon the paper’s opponents to an- 
nounce their willingness to accept it, which “stifled the popular rage and got 
the paper into circulation again.”” 

Rhode Island’s £100,000 paper issue proved by far the weakest and most 
controversial of any state. Although the law made the paper legal tender, many 
merchants and more affluent farmers were reluctant to accept it. In response, 
the legislature quickly enacted serious penalties for refusing to accept the 
paper on terms equal with specie: a £100 fine for a first offense and disfran- 
chisement for a second. Refusing to be intimidated, the leading merchants of 
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Providence and Newport simply closed shop rather than accept the paper. In 
the summer of 1786, one traveler reported that those cities “make a most dole- 
ful appearance, half the shops being shut, and little or no business of any kind 
brought to pass.”* 

Ina letter to the editor, a “gentleman from Providence” described what hap- 
pened next: The merchants’ boycott of the paper enraged the “lower class of 
people in Newport to such a degree that they proceeded in a riotous manner” 
to distribute among themselves all the corn and flour they could “violently 
lay their hands on.” After “a great disturbance” in which “clubs and fists were 
liberally made use of for ten or fifteen minutes,” the rioters were quelled. Yet 
country farmers were reported to be determined to “starv[e] out” the city mer- 
chants to force them to “swallow the paper money.” Madison told Jefferson 
that Rhode Island was “in a sort of convulsion.” The value of its paper money 
quickly declined to about 20 percent of face value and a couple of years later 
was reported to be trading at less than 10 percent.”* 

Refusing to back down before the merchants, the Rhode Island legislature 
enacted even more punitive enforcement mechanisms. Creditors who refused 
to accept the paper money as legal tender were to be tried within three days 
of an informant’s pressing charges in special court proceedings without juries 
or the right to appeal a conviction. When a state court suggested this law was 
probably unconstitutional—without actually striking it down, because the 
court ruled that it lacked jurisdiction in the case—the legislature threatened 
the judges with impeachment. The legislature also began to redeem the state’s 
debt in paper money, forcing public creditors to accept it at face value despite 
its dramatic depreciation. Finally, while the legislature was willing to force out- 
of-state creditors to accept Rhode Island paper money tendered by the state’s 
debtors, it passed a law to protect Rhode Island creditors from being forced to 
accept the same paper when tendered by out-of-state debtors—a stance that 
naturally provoked retaliatory action by surrounding states.” 

State legislative responses to populist pressure for relief did not end with 
paper money. Several states deferred tax obligations. Virginia permitted them 
to be paid in produce—tobacco— instead of money. Some states also enacted 
more lenient tax collection procedures. For example, Pennsylvania passed a 
law requiring tax collectors, before seizing the property of someone who was 
delinquent in the payment of taxes, to submit the target’s name to a justice 
of the peace—a popularly elected official likely to be swayed by local public 
opinion—who would then determine whether the seizure was justified.”° 

Other states went even further in their relief measures, enacting laws to 
ameliorate private debt obligations, which—amid rampant deflation—had 
become relatively more expensive to repay. Tax crackdowns and rumors that 
paper money was about to be issued increased the urgency of private debt 
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adjustment because private creditors would sue to recover debts in order to 
satisfy their tax obligations, and all creditors had incentives to force the repay- 
ment of debts before the issuance of paper money of unreliable value could 
reduce the value of those debts.” 

To preempt such actions by creditors, some states enacted stay laws, which 
enabled debtors to defer repayment of private debts for a certain period of 
time, and laws allowing debts to be paid in installments. Other states autho- 
rized repayment of private debts in kind rather than in cash. South Carolina 
allowed debtors to tender real property in lieu of money to pay debts and 
provided for that property to be appraised by the debtors’ neighbors, forbade 
auction sales that failed to realize three-quarters of the appraised value, and 
barred imprisonment of those whose auctioned property failed to cover an 
unpaid debt.”* 

From the perspective of debtor farmers, tax and debt relief measures were 
not dishonest attempts to escape the obligation of lawful debts but rather 
eminently reasonable efforts to ameliorate an economic depression by easing 
an oppressive tax burden, loosening the money supply, and preventing mas- 
sive farm foreclosures. Thus, in the South Carolina backcountry, 189 farmers 
signed a petition explaining that “[t]he ravages of the enemy [in the] late war” 
had “greatly reduced” their ability to pay hard-money taxes, and pleading with 
the legislature to issue paper currency and make taxes payable in kind. A South 
Carolina newspaper essayist declared, “Let a medium be circulated through 
the state, and the backcountry will pay its taxes and debts with as much alac- 
rity as those parts of the state where specie can be had.” A Rhode Island news- 
paper defended the relief measures adopted by its state legislature: “Many 
irreproachable characters, who are perfectly clear of debt likewise ... are 
persuaded that without any increase of medium the middling and lower class 
of mankind must be ruined by gaols [jails] and sheriffs’ vendues [public auc- 
tions].” Abraham Clark, a leader of the paper money faction in the New Jersey 
Assembly, defended a republican government’s right to “help the feeble against 
the mighty.”” 

Relief measures were especially appropriate, proponents argued, because 
the beneficiaries of the heavy state taxes being levied were primarily specula- 
tors who were purchasing government debt at a fraction of par during strin- 
gent economic times. One Pennsylvanian wondered why “should we make 
crafty speculators, who have neither had the credit of their country, the welfare 
of their fellow citizens, nor even their own honor in view, the most wealthy 
men in the state.” It would be “unjust and cruel” for these “trading people” to 
“acquire fortunes with an unheard of degree of rapidity,” funded by taxes on 
the very same people who had sold their certificates for a pittance. Another 
Pennsylvania farmer thought the people of the state would never agree “to pay 
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such an enormous perpetual tax purely to enrich a few men who had bought up 
the certificates for a mere song.”*° 

Those Revolutionary War veterans who had been paid their salaries in gov- 
ernment notes that they later sold to speculators were especially aggrieved by 
higher taxes that were imposed to enrich those speculators. An “Old Soldier” 
complained in a Massachusetts newspaper that war veterans had been forced 
by economic exigencies to sell their paper at 10 to 15 percent of face value, 
yet now they were being taxed to pay off the notes at a much higher value for 
the benefit of “the man who has sauntered at home during the war, enjoying 
the smiles of fortune, wallowing in affluence, and fattening in the sunshine 
of ease and prosperity.” Raising a very different objection, other relief seekers 
protested paying taxes that were partially allocated to funding the pensions of 
Continental Army officers—pensions that they believed had been extracted 
through a threatened mutiny against their government.” 

As much as 90 percent of government securities ultimately fell into the 
hands of speculators, who had the financial resources to be patient in hold- 
ing onto them and the political clout necessary to pressure governments to 
redeem them at face value. By 1785, federal securities were trading at roughly 
one-eighth of their face value, which meant that speculators would enjoy an 
enormous profit if the paper was redeemed at par, as they were demanding. 
State securities were trading at similar values. Because interest was paid on 
the face value of the paper, speculators earned extraordinary rates of return on 
their investments. For example, when Virginia paid 6 percent annual interest 
on military certificates that had traded at one-fifth of face value, speculators 
earned an annual return of 30 percent. Many relief seekers did not demand 
that their governments entirely repudiate public obligations but only that, 
when redeeming the debt, they discriminate between the original holders and 
the speculators who had purchased at a fraction of par.” 

Not only was government debt increasingly owned by speculators rather 
than the original holders, but it also was being concentrated in fewer and 
fewer hands. In 1786, a Rhode Island legislative committee observed that just 
sixteen people held nearly half of the largest category of state securities. In 
Massachusetts, thirty-five people held nearly 40 percent of the state’s debt. In 
1789, a Pennsylvania newspaper declared that of the £111,000 that the state 
had annually raised from taxpayers and paid to securities holders, £70,000 had 
gone to just twelve investors. Some relief seekers warned that enriching so few 
people at the expense of so many would exacerbate economic inequalities and 
ultimately destroy the political equality required for republican government 
to succeed.** 

While opponents of tax and debt relief criticized legislatures for capitulat- 
ing to populist pressure, supporters of relief attacked legislatures for being 
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insufficiently responsive to constituent demands and overly stingy in the relief 
provided. Thus, for example, even in the states that issued paper money, relief 
seekers generally wanted more of it than they got. Moreover, in several of the 
issuing states, paper money was not made legal tender, meaning that creditors 
were under no pressure to accept it at face value.** 

More prosperous Americans tended to have a vastly different perspective 
on relief legislation than that of most debtor farmers. From the vantage point 
of the economic elite, public creditors had a sacred right to be repaid what 
the government had borrowed from them. Americans had gone to war with 
Great Britain because taking their property through taxation without their 
consent was “a most manifest display of arbitrary power, pregnant with vas- 
salage and ruin.” Yet those who had lent the government money and provided 
services during the war on the promise of repayment with interest were now 
essentially having their property appropriated without their consent. It was 
“exceedingly criminal for a government to treat its best friends and supporters 
in this manner.” In response to the argument that speculators had bought up 
government debt at discounted rates and thus did not deserve payment at face 
value, relief opponents argued that investors were entitled to returns on their 
investment and noted the practical difficulty of distinguishing among classes 
of public creditors.** 

Despite the fact that postwar tax rates were high, commodity prices were 
low, and money was scarce, opponents of relief argued, in the words of John 
Jay, that the people “are far more unwilling than unable to pay taxes,” and that 
“the treasury is empty though the country abounds in resources.” Edward 
Rutledge of South Carolina lamented that “it will be many years before our 
people will be convinced of the necessity of paying taxes.”*° 

From the perspective of more affluent Americans, people’s failure to 
pay taxes was primarily attributable to their indolence and licentiousness. 
Governor William Livingston of New Jersey, writing as a “Primitive Whig,” 
complained that Americans who had promised to stand by Congress and 
General Washington with their lives and fortunes in opposing British tyranny 
were “now grumbling about paying the taxes, which that opposition, all bril- 
liant in its progress, and victorious in its conclusion, indispensably occasioned.” 
He complained of the “lazy, lounging, lubberly” fellows who sat around drink 
ing, “working perhaps but two days in the week and receiving for that work 
double the wages [they] earn and spending the rest of [their] time in squander- 
ing those ... non-earnings in riot and debauch,” yet then dared to complain 
“when the collector calls for his tax of the hardness of the times.” The farmer 
who protested that he could not pay taxes was “a man whose three daughters 
are under the discipline of a French dancing master when they ought every 
one of them to be at the spinning wheel,” and while they should be “dressed in 
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decent homespun, as were their frugal grandmothers, now carry half of their 
father’s crop upon their backs.”*” 

The well-to-do held a similar perspective on paper money laws and debtor 
relief legislation, opining that these measures simply enabled “idle spendthrifts 
[and] dissipating drones of the community” to live “upon the sweat of their 
neighbors’ brows.” Because private debt “almost universally arises from idle- 
ness and extravagance,” Richard Henry Lee of Virginia argued, the remedy lay 
in “industry and economy,’ not relief legislation. The Maryland senate blamed 
debtors’ predicaments on “the exorbitant importation of foreign luxuries, ruin- 
ous and gambling contracts, and the extravagance and dissipation of money.” 
Rejecting a paper money bill that had passed the lower house, the Delaware 
Council explained that debtors’ distress “very rarely” flowed from “inevita- 
ble misfortune” and much more frequently from “men’s living beyond their 
income or speculating indiscreetly upon their neighbor's property.” According 
to one newspaper writer, paper money was not the solution when specie had 
been wasted on “gewgaws and trifles.”** 

To the prosperous, relief legislation both symbolized and contributed to the 
depravity of the people. The “greatest evil” of paper money, according to an 
article in the Pennsylvania Gazette, was that it “destroys the morals of our citi- 
zens, creates extravagance, produces endless disputes and frauds, multiplies 
lawsuits, promotes art and chicanery in business, and thereby prepares us for 
aristocracy and slavery.” According to Virginia congressional delegate William 
Grayson, relief measures were “violently opposed by the upright and respect- 
able part of the community,” and he referred to one particular paper money bill 
as “one of the most iniquitous things” he had ever seen. One letter writer from 
New Jersey opined that such laws were “expressly calculated ... to the utter 
abolition of both public and private integrity” and would be more honestly en- 
titled “acts conducing to the encouragement of villainy.” Massachusetts politi- 
cal leader Theodore Sedgwick saw paper money as a battle between “men of 
talents and of integrity,” who were “firmly determined to support public justice 
and private faith,” and “the dregs and the scum of mankind.”” 

From the perspective of the well-to-do, paper money laws with a legal tender 
requirement not only undermined public integrity but also violated natural 
rights to property. Grayson wrote Madison that to issue paper money, which 
was bound to depreciate, for the purpose of enabling debtors to repay their 
debts on easier terms was “cheating.” He also thought it was obviously uncon- 
stitutional because it was “an attack upon property, the security of which is 
made a fundamental [right] in every state.” Grayson concluded, “The ancients 
were surely men of more candor than we are. They contended openly for an 
abolition of debts in so many words, while we strive as hard for the same thing 


under the decent and specious pretense ofa circulating medium.”*° 
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Government also had a sacred obligation, according to these people, to en- 
force the sanctity of private contracts. Farmers in distressed circumstances 
were perhaps “the objects of private compassion but they are not the subjects 
of public legislation.” Government acted unconstitutionally when it “devises 
expedients for succoring a few at the expense of thousands” whose property 
was thereby rendered “precarious and insecure.”*! 

More affluent Americans also made consequentialist arguments against 
relief legislation. One newspaper contributor opined that “the present fashion- 
able wretched expedient of emitting paper money without solid funds for its 
redemption” would have “ruinous consequences.” Opponents of paper money 
argued that it inevitably lost its value, citing the disastrous depreciation of con- 
tinental and state currency during the war and ignoring the more favorable 
experiences with the paper issued by colonial land banks.” 

Upper-class Americans defended specie taxes even at a time of scarce hard 
currency. Robert Morris argued that requiring the payment of taxes in specie 
inspired industry and thrift, thus countering the natural human disposition 
to “indolence and profusion.” By contrast, paper money, like alcohol, simply 
fostered dependency and indulgence. One of Washington’s correspondents 
warned that if the Virginia legislature postponed tax collections, then “the 
people, from being unaccustomed to a regular payment of taxes, may at length 
refuse to pay any.” Madison told Jefferson that deferring taxes simply encour- 
aged people to spend their money on luxury items imported from Europe, 
which compounded the problem of scarce specie, led to price deflation, and 
thus made paying future taxes even more difficult.* 

Opponents of paper money argued that it diverted the investment of capital 
from more useful enterprises into speculation. Paper money also was said to 
deter private loans or at least to result in exorbitant interest rates as creditors 
sought to protect themselves against the possibility that they would be forced 
to accept it by a tender law. In 1787, the Virginia legislature approved a resolu- 
tion sponsored by George Mason, which declared that “the present scarcity of 
circulating money has been, in a great measure, caused by the general fear and 
apprehension of paper currency, inducing men to lock up their gold and silver 
or remit it to Europe, and prefer receiving a very low interest for it there, to the 
risk of lending or letting it out here.” A “Primitive Whig” asked why anyone 
should send his hard money “into this breathing cheating world, as long as any 
legislature lends weapons to the borrower to defend himself against the honest 
repayment of the loan.” Opponents also argued that paper money encouraged 
delay in the payment of taxes and debts in the hope that its depreciation would 
enable payment on easier terms, and inhibited interstate commerce because 
out-of-state merchants had difficulty ascertaining the true value of paper 
money issued by states other than their own.** 
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Madison held precisely the negative view of relief legislation just described, 
which is important given his critical role in creating the Constitution. In the 
Virginia legislature, Madison coauthored a resolution opposing paper money 
as “unjust, impolitic, destructive of public and private confidence, and of that 
virtue which is the basis of republican governments.” He told Jefferson that 
“{njothing but evil springs from this imaginary money,” which he called a “fic- 
titious” medium unknown to natural law. Experiments in paper money were 
“morally certain” to fail because “depreciation is inevitable.” Another of paper 
money’s “numerous ills” was that it produced “the same warfare and retaliation 
among the states as were produced by the state regulations of commerce,” as 
states sought to protect their creditors from being victimized by other states’ 
paper money.*® 

Madison’s correspondence in 1786 and 1787 constantly referred to the “ap- 
petite for” and the “itch for” paper money and debtor relieflegislation. He always 
described such measures in derogatory terms—“not consonant to the proper 
principles of legislation” and an “epidemic malady.” When in 1786 Madison un- 
characteristically voted in favor of a bill to accept tobacco in lieu of specie in the 
payment of taxes, he justified his vote to Washington as “a prudential compli- 
ance with the clamors within doors and without, and as a probable means of ob- 
viating more hurtful experiments”—that is, the “greater evil” of paper money.*° 


To most well-to-do Americans, the tax and debtor relief legislation of the mid- 
1780s represented a “revolution” in government. They diagnosed the problem 
as one of excess democracy. State governments had proved too responsive to 
the public will—to the derogation of property rights.” 

As early as 1782, Hamilton had told Robert Morris that “the general disease 
which infects all our constitutions [is] an excess of popularity. . .. The inquiry 
constantly is what will please, not what will benefit the people. In such a gov- 
ernment there can be nothing but temporary expedient, fickleness and folly.” 
In 1786, Grayson wrote Madison, “Montesquieu was not wrong when he said 
the democratical might be as tyrannical as the despotic; for where is there a 
greater act of despotism than that of issuing paper to depreciate for the pur- 
pose of paying debts on easy terms?” Madison likewise deprecated “the unruly 
temper of the people,” which had led to “unwise and wicked proceedings” in 
many states.** 

Richard Henry Lee now concluded that a departure “from simple de- 
mocracy” was “indispensably necessary.” Lee’s cousin Charles Lee wrote 
Washington that unless state legislatures could be reconstructed to make 
them “more powerful and independent of the people, the public debts and 
even private debts will in my opinion be extinguished by [them].” Reflecting 
on the state relief measures of the 1780s, Grayson concluded that, “however 
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excellent democratical governments may be in some respects, the payment 
of money and the preservation of the public faith are not among their good 
qualifications.” 

The solution, according to one Boston writer, was for rulers to be made 
“more firm and independent.” As Hamilton put it, state governments needed 
to be supplied with an “order that has a will of its own,” so that they would be 
willing to use coercive measures, if necessary, to collect taxes and enforce the 
repayment of debts. Washington told Jay, “We have, probably, had too good 
an opinion of human nature.” Experience taught “that men will not adopt and 
carry into execution measures best calculated for their own good without 
the intervention of a coercive power.” Perhaps for the first time, some leading 
statesmen began to consider whether Congress ought to be empowered not 
only to raise taxes and regulate commerce but also to block populist economic 
policies in the states.*° 

Rhode Island’s extremist monetary policy seems to have played an espe- 
cially important role in rallying elite opinion in support of a national solu- 
tion to the perceived problem of state relief legislation. Newspaper contribu- 
tors and prominent statesmen denounced Rhode Island’s government for its 
“villainy, rascality, oppression, cruelty and devilishness.” A Massachusetts 
resident wrote that “the other states will justly consider [Rhode Island] as 
cheats—traitors to the nation, public robbers, and armed plunderers of their 
neighbors.” A Connecticut critic denounced Rhode Island’s paper money law 
as “the most extraordinary that ever disgraced the annals of democratical tyr- 
anny.” Only “the depravity of human nature ... can sanctify such palpable 
fraud and dishonesty by a solemn act of legislation.”*! 

Critics began frequently to refer to the state as “Rogue Island” and “Fool 
Island.” Early in 1787, the Providence Gazette reported that a bill introduced in 
the Rhode Island legislature would discharge all existing debts and provide for 
an equal distribution of property within the state. The article was probably a 
spoof—the bill was said to be entitled “An Act for the More Equal Distribution 
of Political Happiness”—but it was widely reprinted throughout the country 
as if it were serious. Rhode Island’s reputation was not improved when its gov- 
ernor refused a request from the governor of Massachusetts to issue a proc- 
lamation noting that a reward was being offered for the capture of fugitives 
from Shays’s Rebellion—discussed momentarily—who had fled to surround- 
ing states. Even Rhode Island’s delegate to Congress admitted this failure to 
cooperate was “unneighborly.”*” 

Observing that “Rhode Island has not many more strides to make to complete 
her disgrace and ruin,” James Manning, one of that state’s congressional dele- 
gates, noted that “[t]he flagrant violations of the public faith solemnly plighted 
in the late emissions of paper money on the conditions on which it is emitted” 
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were deemed in Congress “as the completion of our ruin as a nation” and dem- 
onstrated the need for “a speedy reform in the policy of the states.” One month 
before the Constitutional Convention met in Philadelphia, one southerner sent a 
message to Rhode Islanders that was reprinted in newspapers across the nation. 
Observing that “matters have come to such an alarming crisis that the confed- 
eration must take notice of you,” he expressed the hope that the Philadelphia 
convention would take measures “to reduce you to order and good government, 
or strike your state out of the union and annex you to others; for as your legisla- 
ture now conducts [itself, it] is dangerous to the community at large.”S* 


Shays’s Rebellion 


With good reason, state legislators feared violent repercussions if they did not 
provide the tax and debt relief that the people demanded. In Pennsylvania in 
1783 and New Hampshire in 1786, angry protestors surrounded statehouses 
to force the enactment of relief measures. David Humphreys told Washington 
that in New Hampshire only the intervention of the state militia had sup- 
pressed a “very considerable insurrection without the effusion of blood.” In 
the summer of 1785, tax collectors in several backcountry districts in South 
Carolina met armed resistance. Altogether, during the 1780s, scores of west- 
ern counties across half a dozen states endured debtor and taxpayer revolts 
that temporarily closed courts.** 

In Massachusetts, one of the states in which the legislature refused to issue 
paper money or otherwise provide significant tax or debt relief, popular dis- 
content resulting from widespread farm foreclosures erupted into a full-scale 
rebellion. The Massachusetts constitution of 1780, which was drafted (largely 
by John Adams) several years after most other states had written their con- 
stitutions, was one of the least populist in the nation, reflecting conservative 
desires to restrain direct popular influence on government. The constitution 
raised property qualifications for voting and officeholding and apportioned the 
lower house of the legislature to the advantage of eastern mercantile towns. It 
also empowered the governor, unlike the chief executives of every other state, 
to veto legislation.* 

Probably in part because of its conservative constitution, Massachusetts 
was the only state in the 1780s that sought both to fund its public debt at face 
value and to retire it quickly, which translated into an onerous tax burden on its 
citizens. In 1785, voters elected James Bowdoin governor, and his administra- 
tion increased the rigor of tax enforcement, demanding immediate payment— 
including arrears—and threatening to hold county sheriffs personally liable if 
they did not quickly settle outstanding accounts.*° 
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To service and retire the state’s debt, as well as to satisfy the congressional 
requisition of 1785, the Massachusetts legislature imposed new taxes in 1786, 
including levies on property and polls. Several of the new taxes required pay- 
ment in specie, which was scarce. The taxes proved especially burdensome to 
farmers in the counties of central and western Massachusetts, where people 
were poorer and hard currency difficult to obtain.*” 

As John Adams later explained to Thomas Jefferson, “The Massachusetts 
Assembly had, in its zeal to get the better of [its] debt, laid on a tax, rather 
heavier than the people could bear.” Farmers protested to the legislature that 
taxes could not be paid “without a greater quantity of circulating cash” and 
complained that, in the prevailing economic climate, auction sales of forfeited 
property would realize only a small fraction of fair value. One petition noted 
that “some of our persons are seized for taxes, some children are destitute of 
milk and other necessaries of life by the driving of the collectors.” Another 
petition warned that without relief half of the county’s residents would be 


Figure 2.1 Governor James Bowdoin, who was a revolutionary leader in 
Massachusetts, was elected president of the convention that wrote the state’s 1780 
constitution and later supported ratification of the Constitution at the Massachusetts 
ratifying convention. (Courtesy of Independence National Historical Park) 
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bankrupted and hordes of farmers simply would leave the state. Petitioners 
called for reducing interest payments on the state’s funded debt, cutting the 
salaries of public officials, relocating the state capital from Boston, and creat- 
ing a paper-money land bank, which could lend money to farmers based on 
the value of their land. One petition urged the suspension of debt suits and tax 
collection for nine months, “[c]onsidering the calamitous circumstances into 
which unhappy debtors are involved.”** 

The Massachusetts legislature rejected all pleas for relief. Ignoring the high 
tax rates maintained to pay the war debt, the eastern commercial elite, which 
dominated the government, blamed farmers for squandering their money in 
taverns and on European imports. According to the future lexicographer Noah 
Webster, it was “fact, demonstrated by correct calculation, that the common 
people in this country drink rum and tea sufficient every year to pay the in- 
terest of the public debts—articles of luxury which so far from doing them 
any good, injure their morals, impair [their] health and shorten their lives.” 
For the government to grant relief would simply encourage indulgence and 
luxury. Benjamin Lincoln, who led the army that eventually suppressed the 
rebellion, explained to Washington that Massachusetts farmers had been “di- 
verted from their usual industry and economy, [and a] luxuriant mode of living 
crept into vogue.” Then, instead of “the indolent and improvident” repudiating 
their “idleness and sloth,” they complained “of the weight of public taxes, of the 
insupportable debt of the union, of the scarcity of money, and of the cruelty of 
suffering the private creditors to call for their just dues.” 

Many towns in central Massachusetts protested the legislature’s refusal 
to grant relief by withdrawing their representatives. Beginning late in the 
summer of 1786, tax collectors in some central Massachusetts counties en- 
countered armed resistance, and newspapers reported “alarming insurrec- 
tions in different counties to prevent the sitting of their courts of justice.” The 
Dutch minister plenipotentiary to the United States reported that “[iJn the 
state of Massachusetts, which has always distinguished itself by the wisdom of 
its measures, the fire of discord begins . . . to kindle; and the people have even 
assembled in a tumultuous manner and forcibly hindered the sitting of their 
court.” The episode known to history as Shays’s Rebellion had begun. 

The rebels consisted of several thousand residents of five Massachusetts 
counties. While their forcible resistance focused primarily on tax collection, it 
extended to the payment of private debts. Between August 1786 and February 
1787, armed protestors forced courts in those five counties to adjourn without 
doing their business. Kinship and community ties played an important role in 
determining who participated in the rebellion. Many of the rebels fell within 
the top 20 percent of local taxpayers; indebtedness was not correlated with 
poverty. Many participants were Revolutionary War veterans and political 
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Figure 2.2 Benjamin Lincoln, who was a major general in the Continental Army, 
served as the Confederation’s first secretary at war and later voted to ratify the 
Constitution at the Massachusetts ratifying convention. (Courtesy of Independence 
National Historical Park) 


leaders in their communities. Their protest reflected not just their specific 
grievances with high taxes and unmanageable debt but also a more general 
resentment toward an eastern elite that they felt was determined to impose 
aristocratic rule upon them—for example, by retaining property restrictions 
on suffrage, which most western towns simply disregarded.” 

The Massachusetts legislature responded to the rebellion with a mixed mes- 
sage. On the one hand, it tried to pacify the rebels by offering some relief to 
taxpayers and debtors. On the other hand, it passed a harsh Riot Act and del- 
egated broad power to the governor to suspend the writ of habeas corpus.” 

Protestors responded by organizing military units to defend themselves 
and their farms. The climax of the rebellion came late in January 1787, when 
Captain Daniel Shays, a thirty-nine-year-old farmer and Revolutionary 
War veteran, led a group of protestors on a march to the federal arsenal in 
Springfield in search of weapons and ammunition. Four insurgents were killed 
when a better equipped army blocked their way. Because local militia units 
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from the affected counties had refused to respond to Governor Bowdoin’s call 
to arms, and because Massachusetts was too financially strapped to borrow the 
money, private subscribers had had to raise the $20,000 necessary to finance 
the military force deployed to suppress the insurrection. Significantly, at least 
half of these financial backers were holders of government securities who had 
an immediate stake in suppressing the rebellion and enforcing tax collection.™ 

The rebellion’s denouement came in February when several thousand of the 
privately financed troops surrounded and subdued Shays’s men. About 150 
of the rebels were taken prisoner, and the remainder dispersed, some taking 
refuge in Vermont or Canada. The rebellion was now reported to be “on the 
point of being extinguished.” 

When the rebellion ended, the government, in response to demands of east- 
ern merchants, initially took a hard line against the insurgents, including en- 
acting legislation to disfranchise them and bar them from holding public office 
for three years. In addition, thousands of insurgents confessed to wrongdoing, 
hundreds were indicted on charges including treason and sedition, and many 
received harsh sentences, including the death penalty. However, as we shall 
see, this initially severe response to the rebellion was ultimately tempered.® 

Shays’s Rebellion played a critical role in the creation of the Constitution. 
‘The events in Massachusetts were, according to one of Madison’s correspon- 
dents, “truly deplorable” and “distressing indeed.” Upon hearing the first re- 
ports of Shays’s Rebellion, a Virginia congressional delegate wrote, “The period 
seems to be fast approaching when the people of these United States must de- 
termine to establish a permanent capable government or submit to the hor- 
rors of anarchy and licentiousness,” as “[w]eak and feeble governments are not 
adequate to resist such high handed offenses.” A Pennsylvania congressional 
delegate found Shays’s Rebellion especially distressing because he “feared that 
insurgency and rebellion may pervade more states than Massachusetts.”°™ 

Because of the federal arsenal at Springfield, Congress had a direct inter- 
est in Shays’s Rebellion and had dispatched Secretary at War Henry Knox to 
Massachusetts to investigate it. In October 1786, Knox had issued an alarming 
report, noting “great numbers of people in Massachusetts and the neighbor- 
ing states who avow the principle of annihilating all debts public and private.” 
Such persons probably would “combin[e] themselves into an armed body for 


* To be sure, not all American political leaders were horrified by Shays’s Rebellion. John 
Adams, who was in London at the time, told Jefferson, who was in Paris, not to “be alarmed at the 
late turbulence in New England,” which he blamed on the Massachusetts legislature’s excessive 
zeal to collect taxes. Jefferson, too, had a famously measured reaction to Shays’s Rebellion, telling 
Abigail Adams that “I like a little rebellion now and then,” as the “spirit of resistance to govern- 
ment is so valuable on certain occasions that I wish it to be always kept alive.” 
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the purpose of executing their designs.” Knox urged Congress to send troops 
to assist the state militia in guarding the military stores in Springfield, and 
he warned that “unless the present commotions are checked with a strong 
hand, ... an armed tyranny may be established on the ruins of the present 
constitutions.” 

Viewing the “commotions now existing in Massachusetts ... as the most 
important subject that ever came before that respectable assembly”—in the 
words of Massachusetts congressional delegate Rufus King—Congress de- 
cided quickly and unanimously to send assistance. Thirteen hundred forty 
troops were to be raised—to supplement the seven hundred already in federal 
service—under the guise, as Knox explained to Washington, of “averting the 
evils on the frontiers,” where Indians were “giving indisputable evidence of 
their hostile dispositions.” Yet the real purpose of the troops was to “strengthen 
the principle of government,” as Congress had been “fully impressed with the 
importance [of] supporting her [Massachusetts] with great exertions.” 

In letters to Washington, Knox elaborated on his view of Shays’s Rebellion. 
The laws of Massachusetts had been “arrested and trampled underfoot.” While 
burdensome taxes “are the ostensible cause of the commotions, ... that they 
are the real cause is as far remote from truth as light from darkness.” Knox in- 
sisted that the insurgents had paid only very little in taxes and denied that they 
were “in a considerable degree oppressed by that government.” The real causes 
of the insurgency were weak government and the rebels’ view that American 
property, which had been protected from British confiscation by joint exer- 
tions, had become the common property of all. According to Knox, the in- 
surgents had three goals. First, they would “annihilate their courts of justice, 
that is private debts.” Second, they would abolish the public debt. Third, they 
sought “to have a division of property by means of the darling object of most of 
the states: paper money.” 

Knox also told Washington that the insurgents constituted as much as 
20 percent of the population in several populous Massachusetts counties. 
He estimated their numbers at twelve to fifteen thousand “desperate and un- 
principled men,” a mob composed “chiefly of the young and active part of the 
community.” Even worse, there were many of “similar sentiments” in Rhode 
Island, Connecticut, and New Hampshire.” 

Virginia congressional delegate Henry Lee, who served on the committee 
tasked with formulating policy in response to Knox’s reports, transmitted the 
former general’s findings to his Virginia friends Washington and Madison, 
supplemented by his own embellishments. Lee told Washington that “the 
malcontents” in Massachusetts were “a majority of the people” and that they 
had as their object abolishing all debts, dividing up property, and reuniting 
with Great Britain. He also reported that “the same temper prevails more or 
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less” in all of New England and would “certainly break forth whenever the op- 
portune moment may arrive.” In his report to Madison, Lee added a warning 
of “extensive national calamity [as t]he contagion will spread and may reach 
Virginia.”’* 

Crediting Knox’s information as far more reliable than “those vague and 
contradictory reports which are handed to us in newspapers,” Washington ex- 
pressed horror at the news of Shays’s Rebellion. He lamented the “inconsistency 
and perfidiousness” that the insurrection revealed in man’s character: How 
could the rebels be “unsheathing the sword to overturn” the constitutions 
which “but the other day we were shedding our blood to obtain?” Washington 
was certain that the British would not remain “an unconcerned spectator of 
the present insurrections,” but rather would seize the opportunity “to foment 
the spirit of turbulence within the bowels of the United States, with a view 
of distracting our governments and promoting divisions.” He also worried 
that the rebellion might spread, as “[c]ommotions of this sort, like snowballs, 
gather strength as they roll, if there is no opposition in the way to divide and 
crumble them.”” 

Madison, too, believed such reports of “ominous events” and “great com- 
motions,” and he shared Washington's grave concern. The insurgents, who 
Madison believed had “become formidable to the government” and might 
indeed be “as numerous as the friends of government,” were probably “se- 
cretly stimulated by British influence.” Echoing the reports of Lee and Knox, 
Madison told his father that while the rebels “profess to aim only at a reform of 
their constitution and of certain abuses in the public administration,” in fact 
“an abolition of debts public and private, and a new division of property are 
strongly suspected to be in contemplation.” Madison considered it “not im- 
probable that civil blood may be shed” and was “somewhat uncertain whether 
the government or its adversaries will be victorious.”” 

Shays’s Rebellion also distressed other leading statesmen who would soon 
become prominent supporters of constitutional reform at the federal level. 
John Jay, for example, informed Jefferson of the “spirit of licentiousness [that] 
has infected Massachusetts, which appears more formidable than some at 
first apprehended.” Jay, too, disbelieved the rebels’ professed objectives and 


*In the spring of 1787, one of Madison’s correspondents reported that in some of Virginia’s 
tidewater counties “they talk boldly of following the example of the insurgents in Massachusetts 
and preventing the courts proceeding to business.” Such an insurrection in Virginia could be 
even more dangerous, Washington’s private secretary explained, because “three-quarters of the 
people have nothing to lose.” Indeed, in the summer of 1787, Madison wrote Jefferson that in 
several Virginia counties, tax protestors had “wilfully burnt . . . the prisons and courthouses and 
clerks’ offices,” and in one of them “the course of justice has been mutinously stopped.” 
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insisted that they had far-reaching clandestine motives: “a rage for property 
and little regard to the means of acquiring it, together with a desire of equal- 
ity in all things.” Combining such objectives with “the influence of ambitious 
adventurers,” there was no limit to the “injustice and evil” they might do.” 

When Jefferson first learned of Shays’s Rebellion, he expressed concern to 
Madison that the conclusion many people would draw from it was that “nature 
has formed man insusceptible of any other government but that of force’— 
a conclusion that Jefferson thought “not founded in truth, nor experience.” 
Jefferson was right to be worried about how the insurrection would influence 
the political thinking of elite statesmen. Henry Lee opined that “the impotency 
of government” had proved to be “an encouragement to. . . the licentious” and 
concluded that weak governments were inadequate to suppressing “schemes 
portending the dissolution of order and good government.” Washington de- 
clared that what the country needed was a government “by which our lives, 
liberties, and properties will be secured.” If the insurgents had genuine griev- 
ances, they should be redressed. If not, then the force of the government 
should be employed against them. If that force proved inadequate, then “all 
will be convinced that the superstructure is bad, or wants support.” Reflecting 
on Shays’s Rebellion in a letter to Jefferson, Jay wrote, “As the knaves and 
fools of this world are forever in alliance, it is easy to perceive how much vigor 
and wisdom a government from its construction and administration should 
possess, in order to repress the evils which naturally flow from such copious 
sources of injustice and evil.” 

In New England especially, elite opinion was profoundly influenced by 
Shays’s Rebellion, which seemed to demonstrate the impotence of existing state 
governments. Knox wrote Washington, “The commotions of Massachusetts 
have wrought prodigious changes in the minds of men in that state respect- 
ing the powers of government. Everybody says they must be strengthened and 
that unless this shall be effected, there is no security for liberty or property.” 
Boston merchant Stephen Higginson told Knox that “[t]he present moment 
is very favorable to the forming [of] further and necessary arrangements for 
increasing the dignity and energy of government” and that “so very favorable 
an opening shall not be lost.””° 

Massachusetts legislator Christopher Gore wrote to Rufus King that “our 
government is [too] weak and languid and inefficient” to protect the “personal 
liberty and property of the subject.” Theodore Sedgwick told King, “Every 
man of observation is convinced that the end of government security [cannot] 
be attained by the exercise of principles founded on democratic equality.” King 
announced that Shays’s Rebellion had taught him that “the great body of the 
people are without virtue and are not governed by any internal restraints of 
conscience,” and thus he was reconsidering his prior advocacy of “government 
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free as air,” which had been based on the mistaken belief that his “countrymen 
were virtuous, enlightened, and governed by a sense of right and wrong.” In a 
letter to Elbridge Gerry, King actually seemed to celebrate the insurrection, 
observing that he could “already mark good consequences in the opinions 
which it authorizes relative to our vigor and spirit.””’ 

Shays’s Rebellion not only influenced the views of New England statesmen 
with regard to state government but also convinced many of them that a more 
powerful national government was necessary. Knox reported to Washington 
that “men of reflection and principle” believed that the nation had arrived “at 
that point of time in which we are forced to see our national humiliation,” and 
therefore were “determined to endeavor to establish a government which shall 
have the power to protect them in their lawful pursuits and which will be efh- 
cient in all cases of internal commotions or foreign invasions.” Without such a 
powerful national government, the nation faced “the horror of faction and civil 
war without a prospect of its termination.””® 

In November 1786, as the rebellion was gathering strength, Stephen 
Higginson told Knox that he had never seen “so great [a] change in the public 
mind, on any occasion, as has lately appeared in this state [Massachusetts] as 
to the expediency of increasing the powers of Congress, not merely as to com- 
mercial objects, but generally.” He thought that the lamentable weakness of 
the Massachusetts legislature would “tend much to prepare the public mind 
for transferring power from the individual governments to the federal” and 
predicted that, within several months, “we shall here be prepared for anything 
that is wise and fitting.” The following summer, looking back on the rebellion, 
Samuel Breck, a Boston merchant and speculator in government securities, 
told Knox that “[t]he danger to which this commonwealth has been exposed 
... will show the necessity of parting with a greater share of our privileges to 
secure the remainder than we have been willing to do at any former period,” 
and he endorsed a stronger national government that would “reduce the 
powers of each state to that of our [Massachusetts’s] counties.”” 

Shays’s Rebellion was disturbing enough to the nation’s propertied elite, but 
what happened next in Massachusetts must have been even more distressing. 
The relief seekers now sought, as one of their critics observed, to win “the same 
objects by legislation, which their more manly brethren last winter would have 
procured by arms”—and the newly elected state legislature gave them much 
of what they wanted.*° 

The progression toward what many regarded as legislative softness had 
been underway even before the first blood was spilled in Shays’s Rebellion. 
In the fall of 1786, the Bowdoin administration had relaxed the rigor of its tax 
enforcement machinery, permitting farmers to pay some back taxes in produce 
and postponing for several months the date by which sheriffs were obliged to 
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transmit tax collections to the state treasury. The legislature also enacted a 
stay law that suspended for eight months the requirement that private debts be 
paid in specie, instead permitting debtors to repay creditors in land or personal 
property to be appraised by community referees.*! 

Many political leaders throughout the nation criticized such lenient ac- 
tions. In a letter to Monroe, Grayson disparaged the legislature as “fearful of 
taking any vigorous steps against the insurgents.” In missives to Washington, 
Knox condemned the legislature’s “temporizing expedients,” which only led 
the insurgents to “despise” the government's “impotency” and “proceed in the 
execution of their designs.” Knox declared that “lenient measures instead of 
correcting, rather inflame the disorders,” and he insisted that had coercion 
been used earlier, “the rebellion would not have arisen to its present height.”** 

In April 1787, less than two months after Shays’s Rebellion had been 
suppressed on the battlefield, legislative elections and a gubernatorial con- 
test were underway in Massachusetts. An incredulous Madison reported to 
Washington, “We understand that the discontents in Massachusetts which 
lately produced an appeal to the sword are now producing a trial of strength 
in the field of electioneering.” Madison told Pendleton that if the insurgents 
could “muster sufficient numbers, their wicked measures are to be sheltered 
under the forms of the constitution.”* 

John Hancock, whose “acknowledged merits” Madison thought were “not a 
little tainted bya dishonorable obsequiousness to popular follies,” sought to re- 
capture the governorship. Governor Bowdoin’s supporters warned that “[t]he 
insurgents, whose measures have been utterly defeated, when they threatened 
you by arms, now build their hopes upon their influence in the present elec- 
tion,” and they urged voters to re-elect the officeholders who had suppressed 
the rebellion. Bowdoin’s supporters also charged that Hancock had made a 
deal with the paper money faction and warned that if Hancock won the elec- 
tion, “[t]he same spirit of insurrection, which now reigns in some parts of the 
country, will be transferred to the seaports, and universal anarchy [will] pre- 
vail.” Madison, too, assumed that a Hancock victory would mean that paper 
money would be “the engine to be played off against creditors both public and 
private.”** 

In the gubernatorial election, Hancock won 75 percent of the vote. Amid 
unprecedented voter turnout, 71 percent of the seats in the Massachusetts 
House of Representatives changed hands, and many of the newly elected rep- 
resentatives were insurgents or their sympathizers. Madison told Monroe that 
the Massachusetts election had “shifted the legislative power into the hands 
of the discontented party, and it is much feared that a grievous abuse of it will 
characterize the new administration.” Governor Hancock promptly pardoned 
most of the insurgents, including Daniel Shays, who had fled to Vermont but 
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returned after the pardon. Moreover, the new legislature dramatically cut taxes 
and eased the stringency of tax collection (though it continued to resist issuing 
paper money). In June, legislators repealed the law punishing insurgents with 
disfranchisement and exclusion from office.** 

Much of the nation’s political elite was appalled by this turn of events. 
Washington’s private secretary, Tobias Lear, asked Benjamin Lincoln, “What 
frenzy can have seized upon the people of your state [Massachusetts] to induce 
them to aim at an establishment of those principles by law, which, but a few 
days ago, they were opposing by arms?” Lear feared that unless “some mea- 
sures are pointed out and adopted to give security to property,” the nation was 
verging “fast towards a point which may ... involve us in a civil war with all 
its terrible consequences.” In a similar vein, Jay expressed consternation to 
Jefferson that “the spirit” of Shays’s Rebellion had “operated powerfully in the 
late election. The governor, whose conduct was upright and received the ap- 
probation of the legislature, is turned out, and Mr. Hancock is elected. Many 
respectable characters in both houses are displaced, and men of other prin- 
ciples and views elected.”*° 

In the end, the principal difference between Massachusetts and most other 
states was that tax and debt relief came later to the commonwealth. Because 
the Massachusetts constitution established a government somewhat more in- 
sulated from direct populist pressure than that of most states, officeholders 
were initially able to resist popular demands for relief. Eventually, though, the 
relief demands boiled over into open rebellion and the insurgents—though de- 
feated on the battlefield—realized many of their objectives at the ballot box.*’ 

In other states, legislators averted rebellions by capitulating to populist de- 
mands for relief. For example, as early as 1783, an organized political campaign 
by relief seekers in Connecticut had produced legislative turnover of 60 per- 
cent, followed by the enactment of tax relief. Four years later, the Connecticut 
legislature simply refused to pay Congress’s latest requisition rather than risk 
something similar to Shays’s Rebellion. Grayson reported that “Connecticut 
would have been in the situation of Massachusetts” had the legislature raised 
taxes to satisfy the requisition, and he declared that no Connecticut man could 
“be elected to the office of a constable if he was to declare that he meant to pay 
a copper towards the domestic debt.” Hamilton observed that the Connecticut 
government “had entirely given way to the people, and had in fact suspended 
many of its ordinary functions in order to prevent those turbulent scenes 
which had appeared elsewhere.”** 

Grayson believed that a similar situation prevailed in other states as well. 
He predicted that if New Hampshire attempted to tax its citizens to pay the 
domestic debt, “S00 Shays would arise in a fortnight.” Indeed, Grayson was 
convinced that “a considerable party in every state” opposed “payment of the 
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domestic debt,” and even though that faction had “showed itself openly only 
in Massachusetts,” the “pressure of taxation” would draw it forth elsewhere as 
well. 

By the time Shays’s Rebellion had been suppressed, not a single state gov- 
ernment was pressing its citizens for tax payments in specie. Even the states 
with the least populist constitutions—New York and Massachusetts—had ca- 
pitulated to populist demands for tax and debt relief.”° 


By 1787, many leading statesmen were concluding that only a more power- 
ful national government could check the populist politics of the states. If even 
Massachusetts could not resist demands for relief legislation, then perhaps 
reforming state governments would not be a sufficient solution to the crisis 
sweeping the nation.”! 

Madison declared that Shays’s Rebellion “furnish[es] new proofs of the 
necessity of such a vigor in the general government as will be able to restore 
health to any diseased part of the federal body.” Similarly, Henry Lee predicted 
that if the “officers of the nation” were not invested with “that power which is 
indispensably necessary to chastise evil and reward virtue,” the time was “fast 
approaching” when the American people would have to “submit to the horrors 
of anarchy and licentiousness.” Washington thought that only “a liberal and 
energetic constitution” empowering Congress to check the state governments 
could provide adequate security to life, liberty, and property.” 

The moment was thus ripe and immediate action was required. Early in 1787, 
King told Gerry, “Events are hurrying us to a crisis. Prudent and sagacious men 
should be ready to seize the most favorable circumstances to establish a more 
perfect and vigorous government.” Richard Henry Lee reported that “the minds 
of men have been so hurt by the injustice, folly and wickedness of the state leg- 
islatures and state executives that people in general seem ready for anything.”” 

Indeed, absent an adequate solution to the problem of state governments 
succumbing to populist political pressure, it was becoming clear that some 
people might grow so desperate for order and security that they would repudi- 
ate republican government and turn instead to monarchy. Critics of republican 
government had always depicted it as too weak to adequately protect property 
rights. In the mid-1780s, many leading American political figures concluded 
that such predictions were being vindicated.” 

Responding to Shays’s Rebellion, a Massachusetts legislator stated, “I 
cannot give up the idea that monarchy in our present situation is to become 
absolutely necessary to save the states from sinking into the lowest abyss of 
misery.” A Providence conservative, reacting to the radical monetary policies 
of the Rhode Island legislature, declared, “I pray the Lord soon to raise up 
some good monarch or even an Oliver Cromwell to establish a government, 
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which shall be stable and put our national credit [on firm footing] and secure 
the lives and property of the people.” A Connecticut man who had once been 
“as strong a republican as any man in America” now declared that “a republic 
is almost the last kind of government I should choose.” Observing that “some 
of the late laws of Rhode Island are greater stretches of tyranny than have been 
tolerated in the despotic governments of Europe, and life and property are less 
secure in Massachusetts, than in the Turkish dominions,” he insisted that he 
“should infinitely prefer a limited monarchy, for [he] would sooner be subject 
to the caprice of one man than to the ignorance of a multitude.” 

National leaders such as Jay, Washington, and Madison took seriously such 
expressions of growing disaffection with republican government. Even before 
Shays’s Rebellion, Jay had told Washington of his fear 


that the better kind of people (by which I mean people who are or- 
derly and industrious, who are content with their situations, and not 
uneasy in their circumstances) will be led by the insecurity of prop- 
erty, the loss of confidence in their rulers, and the want of public faith 
and rectitude, to consider the charms of liberty as imaginary and de- 
lusive. A state of uncertainty and fluctuation must disgust and alarm 
such men, and prepare their minds for almost any change that may 
promise them quiet and security.”° 


As Shays’s Rebellion was unfolding, Jay confessed to Jefferson his worries as 
to “the sentiments which such a state of things is calculated to infuse into the 
minds of the rational and well intended.” For such people, “the charms of lib- 
erty will daily fade, and in seeking for peace and security, they will too natu- 
rally turn towards systems in direct opposition to those which oppress and 
disquiet them.” If the “very unpleasant situation” continued for long, “tyranny 
may raise its head, or the more sober part of the people may even think of a 
king.””’ 

In a letter to Jay, Washington agreed that persons disgusted with the 
weakness of a Confederation Congress that could neither raise funds nor en- 
force treaties “will have their minds prepared for any revolution whatever.” 
Washington reflected that people were “apt to run from one extreme into an- 
other. . .. What astonishing changes a few years are capable of producing!” He 
reported, “I am told that even respectable characters speak of a monarchical 
form of government without horror.””* 

Madison also took such sentiments seriously. In February 1787, he told 
Edmund Randolph, “Many individuals of weight, particularly in the east- 
ern district [ie., New England], are suspected of leaning towards monar- 
chy.” Writing to Pendleton, Madison observed, “The late turbulent scenes in 
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Massachusetts and infamous ones in Rhode Island have done inexpressible 
injury to the republican character in that part of the United States, and a pro- 
pensity towards monarchy is said to have been produced by it in some leading 
minds.”” 

Yet Madison also believed in the possibility, as he told Washington, of “ren- 
dering the republican form competent to its purposes.” Doing so might induce 
those who “lean towards a monarchical government” to “abandon an unattain- 
able object.” A properly designed republican government at the federal level, 
Madison believed, could both redress flaws in the Articles, such as Congress’s 
inability to raise revenue or regulate commerce, and remedy the problem of 
populist politics in the states. Through mechanisms such as lengthy terms in 
office, indirect elections, and large constituencies, a new constitution could 
render the federal government less responsive to populist pressures than the 
state governments had proved to be. If empowered with a veto over state leg- 
islation, that federal government also might be able to curtail the abuses of 
populist democracy in the states.!°° 

Yet Madison and his political allies appreciated that they must act quickly 
and decisively, before many well-to-do Americans had grown irremediably 
disillusioned with republican government. As Madison later told his col- 
leagues at the Philadelphia convention, if they did not improve the republican 
form of government and left people to judge of it by the “operations of the de- 
fective systems under which they now live, it is much to be feared the time is 
not distant when, in universal disgust, they will renounce the blessing which 
they have purchased at so dear a rate, and be ready for any change that may be 
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proposed to them. 


The Annapolis Convention 


The Constitutional Convention came about in a haphazard, almost fortu- 
itous fashion. By the end of 1785, after the apparent failure of several pro- 
posed amendments to expand Congress’s power, many advocates of reform 
had concluded that effective change must originate with some source other 
than Congress. Monroe declared that Congress's proposals to expand its own 
power were “received with such suspicion by the states that their success, how- 
ever proper they may be, is always to be doubted.” Perhaps a separate body, “as- 
sembled under the particular direction of the states for a temporary purpose, 
in whom the lust for power cannot be supposed to exist,” would be more suc- 
cessful. Washington was also “strongly inclined to believe that it [Congress] 
would not be found the most efficacious channel” for recommending changes 
to the Articles.' 
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Moreover, by 1786, congressional delegates were no longer able to achieve 
consensus on which amendments to propose. Even before the Mississippi 
River issue had greatly exacerbated sectional tensions, Grayson reported to 
Madison that congressional delegates would “never be able to agree on the 
proper amendments even among themselves” because New Englanders “mean 
nothing more than to carry the commercial point,” and they would support no 
amendments of interest to other regions.’ 

Inthe summer of 1786, a congressional committee proposed several amend- 
ments to the Articles. Among other things, Congress would be empowered— 
subject to a supermajority requirement—to regulate foreign and interstate 
commerce and to penalize states failing to meet their requisitions for funds and 
soldiers, and even to collect such requisitions itself. In addition, the number of 
states required to ratify amendments changing the system of federal revenue 
would be reduced from thirteen to eleven, and federal courts would be cre- 
ated to hear appeals from the state courts in cases adjudicating the meaning 
of treaties and federal regulations involving trade and revenue. Because the 
committee issued its recommendations amid rising sectional tension over the 
Mississippi River issue, its proposals were tabled—never to be reconsidered.'”* 

Madison, however, had already decided to pursue a different approach. 
Rotated out of office as a congressional delegate in 1783, as required by the 
Articles, Madison had been elected to the Virginia House of Delegates. Late in 
1785, observing that the states’ efforts to counteract British trade discrimina- 
tion had “recoiled more or less on the states which ventured on the trial” and 
that “[t]he necessity of harmony in the commercial regulations of the states 
has been rendered every day more apparent,” Madison tried to convince the 
Virginia legislature to approve a resolution calling on the state’s congressio- 
nal delegates to propose a general congressional power to regulate trade. To 
ensure that Congress would be granted “such direct power only as would not 
alarm,” Madison's proposal specified that the exercise of this power would re- 
quire a two-thirds majority in Congress and that the money collected from any 
duties Congress imposed would belong to the states in which they accrued. 
Madison hoped that if Virginia, a southern state, approved such a resolution, it 
would help to conciliate the North over the commercial issue.'®° 

Yet Madison was disappointed by the reaction of the Virginia House of 
Delegates to his proposal, which he attributed to the delegates’ deep hostility 
toward northern interests. When the House voted to limit the duration of the 
proposed commerce power to thirteen years, Madison reported that this “so 
far destroyed its value in the judgment ofits friends that they chose rather to do 
nothing than to adopt it in that form.” Madison explained to Washington that 
to grant a temporary commercial power to Congress in “the hope of renewal” 
was “visionary,” because “caprice, jealousy, and diversity of opinions” would 
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make it “impossible to revive” the grant once it expired. Perhaps he shared 
Monroe’s concern that Congress would be reluctant to take “decisive mea- 
sures” under a temporary grant of power for fear of “prevent[ing] its renewal” 
and that foreign nations would “avoid those stipulations in our favor which 
may hereafter furnish arguments for its renewal.” Whatever his precise reason- 
ing, Madison concluded that it would be “better to trust to further experience 
and even distress for an adequate remedy than to try a temporary measure 
which may stand in the way of a permanent one.”'”° 

In place of a watered-down version of Madison’s proposal, those delegates 
favorable to granting commercial powers to Congress suggested a conference 
of “politico-commercial commissioners” from all of the states “for the pur- 
pose of digesting and reporting the requisite augmentation of the power of 
Congress over trade.” Madison, who was not very enthusiastic about the idea 
of such a conference, told Washington that this proposal would “have fewer 
enemies” and would seem “naturally to grow out of the proposed appointment 
of commissioners for Virginia and Maryland, concerted at Mount Vernon for 
keeping up harmony in the commercial regulations of the two states.” On the 
last day of its session ending in January 1786, the Virginia legislature approved 
a call for a convention of the states “to consider how far a uniform system in 
their commercial regulations may be necessary to their common interest and 
their permanent harmony” and to propose an appropriate amendment to the 
Articles to be considered by Congress and the states. Madison was appointed 
as a commissioner.'”” 

This was not the first proposal that had been made for a convention of the 
states. As we have seen, as early as 1780, Hamilton had mentioned such an idea 
in private correspondence (and he was not the first to do so), and in 1782, the 
New York legislature had called for such a convention. Others had sporadically 
made similar proposals in the years since.'°* 

Indeed, early in 1786, responding to Congress’s financial woes, Charles 
Pinckney of South Carolina made a motion that Congress call a convention to 
alter the Articles to invest Congress with greater powers.* Grayson told Madison 
that “some serious thought” was being given in Congress to Pinckney’s motion 


* Charles Pinckney was born in 1757 in Charleston, South Carolina, the son of a prominent 
lawyer-planter. Elected to the state’s House of Representatives in 1779 at the age of twenty-two, 
Pinckney became a junior officer in a Charleston militia regiment during the Revolutionary War 
and saw action in battles in Savannah and Charleston in 1779 and 1780. When Charleston sur- 
rendered to the British, Pinckney became a prisoner of war. 

In the 1780s, Pinckney served several terms in the Confederation Congress, where, as we 
have seen, he opposed Secretary for Foreign Affairs John Jay’s efforts to barter American claims 
to navigation rights on the Mississippi River for a commercial treaty with Spain, and he served 
ona congressional delegation appointed in 1786 to remonstrate with the New Jersey legislature 
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because the present confederation was “utterly inefficient, and that if it remains 
much longer in its present state of imbecility we shall be one of the most con- 
temptible nations on the face of the earth.” Although Grayson had not made up 
his mind whether to endorse such a convention, he confided to Madison (bor- 


rowing the words of Shakespeare’s Hamlet) that he was “doubtful whether it is 


not better to bear those ills we have than fly to others that we know not of.”!” 


Meanwhile, the Virginia commissioners appointed by the legislature pro- 
posed Annapolis as the venue for the commercial convention it had called 
and early September 1786 as its date. Randolph explained to Madison that 
Annapolis was chosen because it was “most central and farther removed from 
the suspicion, which Philadelphia or New York might have excited, of congres- 


sional or mercantile influence.”!”° 


over its threat not to pay its congressional requisitions until New York unconditionally ratified 
the impost amendment. Pinckney was one of the most prominent advocates within Congress for 
constitutional reform, and in the summer of 1786, he chaired a committee that proposed several 
amendments to expand Congress’s powers. 

At the Constitutional Convention, as we shall see, Pinckney was a frequent contributor to 
debates, and he submitted his own plan for constitutional reform, though it never became the 
focus of extended discussion. (Decades later, Madison was incensed at Pinckney’s postconven- 
tion claims, based on this plan, to have been the principal draftsman of the Constitution. Both 
Madison and Washington considered Pinckney a shameless self-promoter.) In Philadelphia, 
Pinckney advocated a strong national government with an unqualified veto over state legislation. 
He also favored constitutional mechanisms for minimizing popular influence on the national 
government, such as indirect elections and very high property qualifications for office. Together 
with the other South Carolina delegates at the Philadelphia convention, Pinckney was a powerful 
advocate for the interests of slave owners, insisting that slaves ought to count equally with free 
persons in apportioning representation in Congress and demanding constitutional protection 
for the foreign slave trade. 

Pinckney strongly supported ratification of the Constitution in the South Carolina legislature 
and in the state’s ratifying convention. Beginning in 1789, he served four nonconsecutive terms 
as governor of South Carolina, leaving office for the last time in 1808. During the Washington ad- 
ministration, Pinckney unsuccessfully sought diplomatic posts in Europe. Eventually, however, 
he broke with the Federalist Party, was appointed to the US Senate as a Jeffersonian Democratic- 
Republican in 1798, and campaigned for the Jefferson-Burr ticket in 1800, despite the fact that 
his cousin Charles Cotesworth Pinckney was the Federalist vice presidential candidate. 

In 1801, President Jefferson appointed Pinckney minister to Spain, where, in 1803, he was in- 
strumental in obtaining Spanish acquiescence to the treaty by which the United States purchased 
the Louisiana Territory from Emperor Napoleon of France (though Pinckney failed in his efforts 
to secure a Spanish cession of Florida to the United States). Four years after purportedly retiring 
from politics in 1814, Pinckney was elected to Congress, where he participated in the debates 
over northern efforts to condition Missouri’s admission to the union on its abolishing slavery. In 
these debates, Pinckney, as one of the few surviving members of the Constitutional Convention, 
enjoyed a privileged status when it came to expounding on the Framers’ “original understand- 
ing” of Congress's powers regarding slavery. After serving a single term in the House, Pinckney 
returned to Charleston, where he died in 1824. 
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Figure 2.3 Charles Pinckney, who played a prominent role in the Philadelphia 
convention and was a strong supporter of ratification at the South Carolina ratifying 
convention. (Library of Congress) 


The idea of the Annapolis convention appealed to Madison because, as he 
told Monroe, efforts to expand congressional powers “through the medium of 
Congress have miscarried.” Madison defended the limited agenda of the con- 
vention on the grounds that the Virginia legislature “would have revolted ... 
against a plenipotentiary commission to their deputies.” Thus, the option “lay 
between doing what was done and doing nothing.” Moreover, while Madison 
was “not in general an advocate for temporizing or partial remedies,” he thought 
that, on this occasion, “push[ing] too far may hazard everything.” The nation’s 
situation might become “desperate” if “the present paroxysm of our affairs be 
totally neglected.” 

Grayson, by contrast, worried that if supporters of commercial reform got 
what they wanted in Annapolis, they might lose interest in further amend- 
ments to the Articles. He told Madison, “The state of Virginia having gone 
thus far, it is [a] matter of great doubt with me whether she had not better go 
farther and propose to the other states to augment the powers of the delegates 


so as to comprehend all the grievances of the union.”'” 
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The stakes of the Annapolis convention rose in February 1786, when the 
New Jersey legislature resolved not to comply with further congressional req- 
uisitions until New York unconditionally ratified the second impost amend- 
ment. At this point, Madison told Jefferson that if the Annapolis convention 
“should come to nothing, it will I fear confirm Great Britain and all the world 
in the belief that we are not to be respected, nor apprehended as a nation in 
matters of commerce.”'" 

Madison was in fact pessimistic about the prospects of the coming conven- 
tion. Given the disastrous position in which Congress’s inability to regulate 
commerce had left American trade, Madison thought that the calling of the 
Annapolis convention should have commanded universal assent among the 
states, yet he predicted to Jefferson that this view “assuredly will not be taken 
by all even of those whose intentions are good.” Indeed, he “almost despair[ed] 
of success” when he considered “that the states must first agree to the proposi- 
tion for sending deputies, that these must agree in a plan to be sent back to the 
states, and that these again must agree unanimously in a ratification of it.” Still, 
something had to be attempted, and in his view this was “the best that could 
possibly be carried through the legislature here [in Virginia].”"* 

Madison also told Jefferson that delaying the project of constitutional 
reform might prove fatal, for two reasons. First, “foreign machinations” within 
some state governments were increasingly likely to become a problem. Second, 
“the probability of an early increase” in the number of states—as Vermont had 
been petitioning for statehood since 1777 and Kentucky was now preparing 
to separate from Virginia—would render the unanimity required for amend- 
ments even more difficult to secure, especially as new western states might 
“bring sentiment(s] and interests less congenial with those of the Atlantic 
states.” Even if the Annapolis experiment were to fail and “nothing can be 
done” concerning commerce, Madison told Monroe, “such a piece of knowl- 
edge will be worth the trouble and expense of obtaining it.”''® 

The month before the Annapolis convention met, Madison told Jefferson, 
“Many gentlemen both within and without Congress wish to make this meeting 
subservient to a plenipotentiary convention for amending the Confederation.” 
Although Madison confessed that his “wishes are in favor of such an event,” 
the crisis over Jay’s negotiations with Spain had led him to temper any expec- 
tations of proceeding “beyond a commercial reform.” “To speak the truth,” 
Madison acknowledged, “I almost despair even of this.” He worried that 
southerners who felt betrayed by northerners’ efforts to have Congress rein- 
struct Jay would resist any attempts to increase Congress’s powers."° 

Many northern statesmen had similarly low expectations for the Annapolis 
convention. Rufus King of Massachusetts doubted that the convention would 
go more than “a little way in effecting those measures essentially necessary for 
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the prosperity and safety ofthe states.” King was dubious ofa conference to dis- 
cuss commercial reform that originated with Virginians, who he thought did 
not really believe in the necessity of “a commercial system common to all the 
states.” Although King believed that merchants throughout the nation were 
“of one mind,” he suspected that a majority of southern planters were opposed 
to granting the federal government the power to regulate commerce, “the only 
plan which can insure the prosperity and honor of the confederacy.”!” 

Another Massachusetts political leader, Theodore Sedgwick, likewise 
doubted that any “reasonable expectations of advantage can be formed from 
the commercial [Annapolis] convention.” Sedgwick had “decisive evidence” 
that the Virginia legislators who proposed the convention had acted “with 
an intention of defeating the enlargement of the powers of Congress.” He be- 
lieved that if Congress were not to be authorized to regulate commerce, then 
northern and mid-Atlantic states should begin seriously to calculate the value 
of the union. Ina letter to Caleb Strong, Jr., a Massachusetts legislator and later 
a delegate to the Constitutional Convention, Sedgwick wrote, “Should their 
[the southern states’] conduct continue the same, and I think there is not any 
prospect of an alteration, an attempt to perpetuate our connection with them, 
which at last too will be found ineffectual, will sacrifice everything to a mere 
chimera.” Instead, “the limits of the confederacy” should be restricted to what 
was “natural and reasonable,” and “a real and an efficient government” could 
be established therein.'"* 

Probably aware of such sentiments, Monroe worried that the New England 
states would not even attend the Annapolis convention, and he tried to con- 
vince the chief executive of New Hampshire that the meeting would be “the 
source of infinite blessings to this country.” Monroe told Madison that New 
Englanders had to be assured that the convention would lead to broad com- 
mercial reform or else their “intrigues” for splitting the union into separate 
confederacies would accelerate. He concluded that Annapolis represented “a 
most important era in our affairs.”!”” 

A month before the scheduled date of the Annapolis convention, half of the 
states had yet to appoint commissioners. Observing that there must be “no risk 
of [the convention’s] being rendered contemptible,” a Delaware commissioner 
worried, “[H]ow ridiculous will all this parade appear?” In the end, only nine 
states appointed commissioners to the convention. According to Madison, 
Connecticut had not objected in principle, but the convention had been “ren- 
dered obnoxious by some internal conventions which embarrassed the legisla- 
tive authority.” The South Carolina legislature, after approving the proposed 
amendment expanding Congress’s commercial powers for fifteen years, appar- 
ently considered the Annapolis convention superfluous and did not appoint 
commissioners.'”° 
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Explaining Maryland’s failure to appoint commissioners to Annapolis, 
Daniel Carroll told Madison that the Maryland senate had vetoed the appoint- 
ment for fear that the convention, even if proposed by the Virginia legislature 
“with the best intentions,” would “have a tendency to weaken the authority of 
Congress, on which the union, and consequently the liberty and safety of all 
the states, depend.” Carroll noted that “sound policy, if not the spirit of the 
confederation, dictates that all matters of a general tendency should be in the 
representative body of the whole or under its authority.” In addition, a con- 
vention of the states to discuss trade might “retard” ratification of the impost 
amendment, because “reluctant states are very willing to lay hold of anything 
which will procrastinate that measure.” It is also possible, although Carroll did 
not mention it, that a commercial faction in Baltimore that supported a joint 
project with Delaware and Pennsylvania to develop the Susquehanna River 
as a western trade route may have been suspicious of a convention initiated 
by Virginians, who naturally would prefer development of the Potomac River 
instead."! 

Had the Annapolis convention been well attended, Madison probably 
would have adhered to his strategy to propose only a specific amendment lim- 
ited to trade regulation. Had that amendment then been ratified by the states, 
an important precedent for incremental reform would have been established. 
In May 1786, when Congress was considering calling for a general convention 
even though the Annapolis convention was scheduled for September, Madison 
had cautioned Monroe that he thought it “best on the whole to suspend mea- 
sures for a more thorough cure of our federal system till the partial experiment 
shall have been made.” Then, “[i]f the spirit of the conventioners should be 
friendly to the union, and their proceedings are well conducted, their return 
into the councils of their respective states will greatly facilitate any subsequent 
measures which may be set on foot by Congress, or by any of the states.”!”” 

Of the nine states slated to attend, however, delegations from only five— 
Virginia, Delaware, Pennsylvania, New Jersey, and New York—had appeared 
in Annapolis within a week of the appointed date. Ironically, not a single New 
England state was represented—although three of the four had appointed 
delegations—at a convention that had been called to address a topic of special 
concern to that region, commercial regulation.’ 

The commissioners who had made it to Annapolis agreed to wait several 
days for the possible arrival of additional state delegations. When no more had 
appeared by September 14, those who were present decided to terminate the 
convention.'”* 

The Annapolis commissioners issued no substantive recommendations, re- 
porting that they did not think it “advisable to proceed on the business of their 
mission, under the circumstance of so partial and defective a representation.” 
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Yet to do nothing at all would have been to highlight the direness of the sit- 
uation, especially amid the dangerously rising sectional tensions over the 
Mississippi issue.'* 

Making the best ofa bad situation, Madison, Hamilton, and the other com- 
missioners present announced “their earnest and unanimous wish that speedy 
measures may be taken to effect a general meeting of the states in a future con- 
vention, for the same and such other purposes as the situation of public af- 
fairs may be found to require.” Specifically, they noted that the defects of the 
Articles of Confederation might “be found greater and more numerous” than 
the omission of congressional power to regulate commerce, and they recom- 
mended that deputies to a future convention be given broader instructions. 
Calling the situation “delicate and critical,” they recommended that a conven- 
tion be called to meet in Philadelphia on the second Monday in May 1787, 
“to devise such further provisions as shall appear to them necessary to render 
the constitution of the federal government adequate to the exigencies of the 
union.” The proposals of the Philadelphia convention would be submitted to 
Congress and, assuming it approved them, would then require the ratification 
of “the legislatures of every state” in order to become operational.'”® 

Other commissioners had been on their way to Annapolis when the meet- 
ing adjourned, and those in attendance had not waited very long—in this era 
of primitive transportation and communication—for a quorum to material- 
ize. For those reasons, the decision to end the proceedings prematurely later 
fueled suspicion among critics of the Constitution that Annapolis had always 
been conceived as a first step toward something bigger.’*”* 

Whether or not that was the case, St. George Tucker, one of Virginia’s com- 
missioners to the Annapolis convention, conceded that the delegates had 


* Louis Guillaume Otto, the French chargé d'affaires, who was an unusually astute observer 
of the American political scene, independently embraced this conspiratorial account. In his 
view, “[flor a very long time,” gentlemen of wealth, talent, and education had felt “the necessity 
of imparting to the federal government more energy and vigor.” These men, “[t]he majority of 
them being merchants,” wished “to establish the credit of the United States in Europe on a solid 
foundation by the exact payment of debts, and to grant to Congress powers extensive enough to 
compel the people to contribute for this purpose.” Moreover, as creditors, they were “interested 
in strengthening the government, and watching over the execution of the laws,” and “almost all of 
them dread the efforts of the people to despoil them of their possessions.” 

However, these “gentlemen” faced an insuperable obstacle in convincing the people to relin- 
quish the “absolute freedom” to which they had become accustomed: “The people are not igno- 
rant that the natural consequence of an increase of power in the government would be a regular 
collection of taxes, a strict administration of justice, extraordinary duties on imports, rigorous 
executions against debtors—in short, a marked preponderance of rich men.” Thus, these “gentle- 
men” had tried in “vain, by pamphlets and other publications to spread notions of justice and 
integrity, and to deprive the people ofa freedom which they have so misused.” “[A]I] minds would 
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“certainly exceeded our powers” in calling for a second convention. Yet given 
the “unfavorable” circumstances, they had judged it “expedient, if possible, 
to prevent our enemies from receiving the same impression of the disjointed 
councils of the states as we ourselves felt.” Discovering that “they had not 
power to do that which was entrusted to them, it was better to do something 
extraneous than to let it be discovered that the plan of the convention had alto- 
gether miscarried.” Tucker conceded, however, that “the veil under which this 
concealment is made may be too thin to beguile even a common observer.” 
Rufus King, for one, was not fooled; he told John Adams that the Annapolis 


convention had “terminated without credit or prospect of having done much 
27128 


good. 


To the Philadelphia Convention 


The report of the Annapolis commissioners was formally addressed only to the 
states “they have the honor to represent,” yet “motives of respect” led them to 
transmit copies to Congress and to the executives of the other states as well. St. 
George Tucker urged Monroe, as one of Virginia's congressional delegates, to 


have been revolted” had they “propos[ed] a new organization of the federal government.” Yet 
“circumstances ruinous to the commerce of America have happily arisen to furnish the reformers 
with a pretext for introducing innovations.” 

These men “represented to the people that the American name had become opprobrious 
among all the nations of Europe; that the flag of the United States was everywhere exposed to 
insults and annoyance; [and that] the husbandman, no longer able to export his produce freely, 
would soon be reduced to extreme want.” They told the people that “it was high time to retaliate... 
but that strong measures could be taken only with the consent of the thirteen states, and that 
Congress, not having the necessary powers, it was essential to form a general assembly instructed 
to present to Congress the plan for its adoption, and to point out the means of carrying it into 
execution.” 

“The people, generally discontented with the obstacles in the way of commerce, and scarcely 
suspecting the secret motives of their opponents, ardently embraced this measure, and appointed 
commissioners, who were to assemble at Annapolis.” Yet “(t]he authors of this proposition had 
no hope, nor even desire, to see the success of this assembly of commissioners, which was only 
intended to prepare a question much more important than that of commerce. The measures were 
so well taken that ... no more than five states were represented at Annapolis, and the commis- 
sioners from the northern states tarried several days at New York, in order to retard their arrival.” 

The delegates who did turn up then “separated under the pretext that they were not in suf- 
ficient numbers to enter on business.” But they also issued a report that employs “an infinity of 
circumlocutions and ambiguous phrases to show to their constituents the impossibility of taking 
into consideration a general plan of commerce . . . without at the same time touching upon other 
objects closely connected with the prosperity and national importance of the United States.” 


2» 


Because of “the obscurity of this document,” “the people will penetrate [it] with difficulty, but. . . 


the strong and enlightened citizens will not fail to turn [it] to account.” 
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try to secure Congress’s approbation for the Philadelphia convention. Tucker 
argued that by conveying “a sense of the expediency, not to say necessity, of the 
proposed plan,” Congress’s approval might “induce them [the states] unani- 
mously to adopt it.” King thought it uncertain whether enough states would 
appoint delegates to the convention for it to have any prospect of success. Why 
would states that had just bypassed a convention in Annapolis agree to attend 
one in Philadelphia?!” 

The initial public responses to the call for a convention in Philadelphia 
were not promising.* In the fall of 1786, King and Nathan Dane, two of 
Massachusetts’s congressional delegates, argued against the proposal in the 
Massachusetts House of Representatives. King maintained that Congress— 
not a constitutional convention—was “the proper body to propose alterations” 
to the Articles, which were the act of the people and no part of which “could 
be altered but by consent of Congress and confirmation of the several legisla- 
tures.” He also warned that if a convention met and issued recommendations, 
and Congress did not concur, “the most fatal consequences might follow.”!*° 

Dane declared that the report from the Annapolis convention had used 
“very general and indefinite expressions.” He thought it unclear whether the 
Annapolis commissioners had contemplated that the Philadelphia convention 
would propose only a few changes to the current system to give the federal 
government “more strength and energy” or instead would devise anew system 
grounded on different principles. Dane doubted whether the public mind was 
prepared for the latter alternative, and he warned that “the first principles of 
government should be touched with care and attention.” He also warned that 
several states would consider such a convention “highly inexpedient” and 
others would deem it “unconstitutional.” Finally, Dane questioned the need 
for such a convention, given his view that the impost amendment proposed by 
Congress in 1783 and the commerce amendment proposed in 1784 were close 
to securing the unanimous ratification of the states.'*! 

After King and Dane had spoken, the Massachusetts legislature declined to 
endorse the Philadelphia convention and then adjourned; it was not scheduled 
to reconvene before the date set for the convention. Around the same time, the 
Connecticut legislature likewise declined to take action on the report of the 
Annapolis convention.” 

Madison worried that the call for a national convention would not be well 
received in Virginia because it came during the Mississippi River imbroglio. 
He regretted that “the season at which” Jay’s request for reinstruction on his 


* In November, Otto observed that the states, other than Virginia, “are little disposed to in- 
troduce a new system of confederation, and Congress appears to wish to reserve to itself the right 
of proposing the changes necessary to consolidate the union.” 
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negotiations with Spain had “been brought forward in Congress was of all pos- 
sible ones the most ill chosen.” He hoped that the Virginia House of Delegates 
would take up the call for the Philadelphia convention before the Mississippi 
issue had had a chance “to ferment.”!* 

It turned out that Madison had been needlessly concerned. The proposed 
Philadelphia convention was, he reported to Jefferson, “well received” in 
Richmond, and the Virginia House of Delegates unanimously endorsed it. 
Madison believed that this action marked “the revolution of sentiment which 
the experience of one year has effected in this country.” The Confederation was 
so obviously defective that even “the most obstinate adversaries to a reform” in 
the Virginia legislature had approved the convention.’** 

When the Virginia legislature endorsed the convention, it also approved a 
list of prominent Virginians to represent the state in Philadelphia. The pur- 
pose of the delegate selections, according to Madison, was to “give this subject 
a very solemn dress and all the weight which could be derived from a single 
state.” The legislature’s “earnestness on this point,” he told Washington, was 
marked by “the liberty which is used of placing your name at the head of them 
[the delegates],” which would constitute “an invitation to the most select char- 
acters from every part of the Confederacy.” Washington’s participation would 
confer important legitimacy on the convention, which under the terms of the 
Articles was an extralegal gathering. Hamilton later explained that one of the 
advantages of holding a convention was that the country could “avail [itself] of 
the weight and abilities of men who could not have been induced to accept an 
appointment to Congress”—men such as Washington."** 

Washington, of course, had long been an enthusiastic proponent of expand- 
ing Congress’s powers. During the war, he had warned that unless Congress 
was vested with sufficient powers by the states or “assumes them as a matter 
of right, ... our cause is lost.” Soon after the war ended, he wrote, “[U]nless 
adequate powers are given to Congress for the general purposes of the federal 
union, we shall soon moulder in dust, and become contemptible in the eyes of 
Europe, if we are not made the sport of their politics.” In 1785, Washington 
had endorsed the proposed amendment to confer commercial powers on 
Congress, declaring that “[w]e are either a united people under one head, and 
for federal purposes, or we are thirteen independent sovereignties, eternally 
counteracting each other.”!°° 

Yet Washington's strong support for constitutional reform did not guaran- 
tee that he would participate in the Philadelphia convention. Indeed, his initial 
response to the invitation was to reject it, telling Madison that he had “bid a 
public adieu to the public walks of life.” Conceding that a “sense of . . . obliga- 
tion” might have compelled him to accept the Virginia legislature’s request that 
he serve on an occasion “so interesting to the well-being of the Confederacy,” 


Economic Turmoil in the States 113 


Washington insisted that it was “out of my power to do this with any degree 
of consistency.” The difficulty was that Washington had been re-elected presi- 
dent of the Society of the Cincinnati—an organization of Revolutionary War 
officers formed in 1783, which had proved controversial because of its heredi- 
tary membership. The Society’s triennial meeting was scheduled to take place 
in Philadelphia early in May 1787. Washington had already announced that he 
would not attend the Society’s convention, and so he “could not appear at the 
same time and place on any other occasion without giving offense to a very 
respectable and deserving part of the community.”!” 

Other considerations also counseled against Washington’s attendance. 
Part of his extraordinary reputation was based upon his renunciation of public 
office after the Revolutionary War, when he possibly could have become a dic- 
tator had he wished to do so. In 1783, in his last official address to the nation 
as commander-in-chief, Washington had indicated an intention “to pass the 
remainder of life in a state of undisturbed repose.” Now, he worried about 
doing anything “inconsistent with my public declaration delivered in a solemn 
manner at an interesting era of my life never more to intermeddle in public 
matters.”1°8 

Perhaps most important, Washington’s reputation was such that he had 
little to gain by attending the convention—and potentially much to lose. In 
December 1786, Washington told his former aide David Humphreys that if the 
convention failed, then the “deputies would return home chagrined at their 
ill success and disappointment. This would be a disagreeable predicament for 
any of them to be in, but more particularly so for a person in my situation. If no 
further application is made to me, of course I do not attend.”!” 

Appreciating that Washington’s attendance might be critical to the con- 
vention’s success, Madison and Randolph pressed him to change his mind. 
Madison flattered Washington: It had been “the opinion of every judicious 
friend whom I consulted that your name could not be spared” from the 
Virginia delegation. Madison hoped that “the peculiarity of the mission and its 
acknowledged preeminence over every other public object may possibly rec- 
oncile your undertaking it.” Randolph played on Washington’s natural desire 
to preserve what he had helped to create, noting that the “one ray of hope” for 
avoiding “dissolution” of the union, which he knew would be “to you a source 
of the deepest mortification,” was for “those who began, carried on, and con- 
summated the revolution [to] rescue America from the impending ruin.”"" 

Madison and Randolph succeeded in persuading Washington at least not 
to shut the door absolutely on his attendance. In December, Washington told 
Madison that it was “not for me to predict” what might happen between then 
and May that might “remove the difficulties which at present labor in my mind 
against the acceptance of this honor which has lately been conferred on me 
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by the Assembly.” Encouraged, Madison urged Washington not to finally 
reject his appointment to the convention “in case the gathering clouds should 
become so dark and menacing as to supersede every consideration but that of 
our national existence or safety.”"*! 

Washington then turned to his friends and former military aides Henry Knox 
and David Humphreys for their advice on the matter. Among other things, he 
asked if they knew the reason that the New England states had failed to attend 
the Annapolis convention. Apparently, Washington was seeking insight into 
whether those states would be likely to send delegations to Philadelphia.’ 

Knox, who favored the convention, offered Washington mixed advice. 
While he did not know why the New England states had failed to send del- 
egations to Annapolis, Knox was confident that if Washington announced 
his intention to participate in the Philadelphia convention, that alone would 
be sufficient to induce those states to send delegates. Yet he also thought that 
if Washington was once again to “exert your utmost talents to promote the 
happiness of your country,” the “solemn occasion” should “be of an unequivo- 
cal nature in which the enlightened and virtuous citizens should generally 
concur.” However, Knox acknowledged, there were “different sentiments” on 
the Philadelphia convention. Some objected to it as “an irregular assembly, 
unauthorized by the Confederation, which points out the mode by which any 
alterations shall be made.” Such persons were “of opinion that Congress ought 
to take up the defects of the present system, point them out to the respective 
legislatures, and recommend certain alterations.” 

On the other hand, according to Knox, other people felt that “the recom- 
mendations of Congress are attended with so little effect that any alterations 
by that means seem to be a hopeless business.” Opinions such as this would 
seem to favor the convention route, the legitimacy of which Knox thought 
could be defended. Although a convention was “not the regular mode pointed 
out by the confederation,” the current system was “so very defective” that it 
might “reasonably be doubted whether the constitutional mode of amendment 
would be adequate to our critical situation,” in which case a convention might 
be “the best expedient that could be devised.”!** 

Yet Knox recognized that some people were worried the Philadelphia con- 
vention might simply “devise some expedients to brace up the present defec- 
tive confederation so as just to keep us together, while it would prevent those 
exertions for a national character which are essential to our happiness.” If so, 
the convention might have “the bad effect of assisting us to creep on in our 
present miserable condition, without a hope ofa generous constitution.” Given 
such varying opinions, Knox concluded that it might be very difficult to bring 
people “to concur in any effective government,” and this made him reluctant 
to suggest that Washington attend the convention.'** 
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Figure 2.4 Secretary at War Henry Knox, who was the Continental Army’s chief 
artillery officer during the Revolutionary War and a close adviser to General 
Washington, investigated Shays’s Rebellion for Congress and later served as the 
first secretary of war under the Constitution. (Courtesy of Independence National 
Historical Park) 


Humphreys offered less equivocal advice: Washington should not attend 
the convention. Humphreys expressed some concern about the “diversity of 
sentiment respecting the legality and expediency of such a meeting.” He also 
worried that some of the New England states might not appoint delegations, 
which would leave the convention “but partial in point of representation.” But 
his greatest concern was that even ifall thirteen states sent delegations and the 
convention was unanimous in its proposals, “the states will not all comply with 
the recommendations [because t]hey have a mortal reluctance to divest them- 
selves of the smallest attribute of independent, separate sovereignty.” Since 
Washington’s “particular and private reasons against attending”—including 
his pledge not to engage again with public affairs and his desire not to offend 
the Cincinnati—were “clearly sufficient to convince any reasonable man of 
the propriety and consistency of your conduct,” Humphreys concluded that 
Washington’s course of action was clear.'*° 
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While Washington was deliberating on whether to attend, it was stillunclear 
whether any convention would take place at all. Observing that “the public 
mind is fluctuating,” Jay remarked in January 1787 that “it is not clear that 
all the states will join in that measure [the Philadelphia convention].” Indeed, 
while Virginia and New Jersey had approved the convention in November 
1786 and Pennsylvania in December, the New England states and New York 
were proving much more resistant, and this was alarming news for national- 
ists. If this second effort to call a convention proved abortive because of in- 
adequate state representation, Washington believed it would “be considered 
as an unequivocal proof that the states are not likely to agree in any general 
measure which is to pervade the union, and consequently, that there is an end 
put to federal government.”'*’ 

In January 1787, King reported that several New York leaders opposed 
the convention, “not alone because it is unauthorized but from an opinion 
that the result will prove inefficacious.” New York governor George Clinton 
had twice refused Congress’s request in 1786 to summon the state legislature 
into special session to reconsider its position on the 1783 impost amendment. 
When the legislature at its regular session early in 1787 refused by a large 
majority to alter its earlier conditional approval of the amendment (which 
Congress had already rejected as insufficient), Madison noted that this action 
did “not augur well” for the state’s sending a delegation to Philadelphia. He 
told Washington that dominant political interests in New York apparently 
had concluded that they “might be incommoded by the control of an efficient 
federal government.”'** 

Aslateas February, King wouldnot even “venture a conjecture” as to whether 
his home state of Massachusetts would send a delegation to Philadelphia. He 
told Gerry that “the thing is so problematical” that he was “at some loss” as to 
what ought to be done. King had no “expectation that much good will flow 
from it [the convention].” Yet apparently fearful that the mid-Atlantic states 
would fall under southern influence at the convention without the watchful 
eye of New England, he was still inclined to send a delegation “from an idea of 
prudence, or for the purpose of watching.”"? 

Madison believed that Massachusetts, “though hitherto not well in- 
clined,” would ultimately decide to attend, but he was more concerned about 
Connecticut, which was “habitually disinclined to abridge her state preroga- 
tives” and had “a great aversion to conventions.” As to Rhode Island, Madison 
thought it could “be relied on for nothing that is good” (though he believed that 
ultimately “[o]n all great points she must sooner or later bend to Massachusetts 
and Connecticut”). Around the same time, Knox told Washington that 
he feared Massachusetts would be the only New England state to appoint 
delegates.'*° 
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Congress was slow to endorse the convention as well. Although the 
Annapolis convention had bypassed Congress and appealed to the states di- 
rectly to call a convention, a congressional endorsement might ameliorate the 
tinge of illegitimacy associated with the Philadelphia convention. When King 
first learned of the call for the convention, he told John Adams that he did not 
think Congress would “interfere in such a manner as to patronize the project” 
and that he was “fully convinced . . . that Congress can do alla convention can, 
and certainly with more safety to original principles.” Monroe’s initial conver- 
sations with congressional delegates convinced him that “the eastern states 
will not grant an unlimited commission [to a convention], but would accede 
to it if its objects were defined.” Indeed, in October 1786, when Monroe had 
proposed that the Annapolis report be referred to a congressional committee, 
the New England states did object. The referral was made over their objection, 
but the end of the congressional session prevented further action until the next 
session of Congress was able to assemble a quorum to meet.'*! 

Edward Carrington, one of Virginia’s congressional delegates, warned 
Madison that when Congress assembled again, the Massachusetts delegation 
would try to block Congress’s endorsement of the Philadelphia convention. 
The delegates’ rationale, Carrington explained, was that the Articles provided 
a clear mode of amendment, which did not involve a convention. In addition, a 
convention would further “derogate from the dignity and weight of that body 
[Congress].” Carrington conceded that this would be a “wise” argument if 
the nation actually enjoyed “an efficient” government. But “[t]he truth is, we 
have not a government to wield and correct, but must pursue the most certain 
means for obtaining one.”!*” 

The culmination of Shays’s Rebellion apparently convinced most of the 
holdout state legislatures and Congress to endorse the convention. State gov- 
ernments had been revealed to be a “ridiculous farce,” and the argument for 
bolstering the national government now seemed more compelling. Leading 
political figures in Massachusetts, who just two years earlier had warned that 
charters of government should not be lightly altered and that a constitutional 
convention might foist a “baleful aristocrac[y]” on the nation, were convinced 
by Shays’s Rebellion to support the Philadelphia convention. Grayson wrote 
Monroe, “The Massachusetts delegation have been much more friendly I have 
understood since the late insurrection in their state. They look upon the fed- 
eral assistance as a matter of the greatest importance.”'* 

The next session of Congress, which had been scheduled to begin early in 
November 1786, did not achieve a steady quorum until February 1787. At 
that point, it appointed a grand committee to resume consideration of the 
Annapolis convention’s report. Madison, who had returned to Congress for 
the first time since he was rotated out of office in 1783, reported to Washington 
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that Congress was “much divided” on the question of whether its “taking an 
interest in the measure [calling the convention] would impede or promote 
it.” Madison recorded two principal arguments in opposition to Congress’s 
intervention: First, “lending its sanction to an extraconstitutional mode of 
proceeding” would “tend to weaken the federal authority.” Second, “the inter- 
position of Congress would be considered by the jealous [i.e., suspicious] as 
betraying an ambitious wish to get power into [its] hands by any plan whatever 
that might present itself.”"** 

One of the principal arguments in favor of Congress’s approving the conven- 
tion, Madison reported, was that “some of the backward states have scruples 
against acceding to it without some constitutional sanction,” which Congress’s 
endorsement might supply. Around the same time, Knox similarly observed 
that Congress’s approval would “take away the objections against the legality 
of the proposed convention and meet the ideas of the eastern states.”!°* 

After what Madison described as “considerable difficulty,” the grand 
committee decided by the margin ofa single vote that the Annapolis commis- 
sioners had been right “as to the inefficiency of the federal government and 
the necessity of devising such farther provisions as shall render the same ad- 
equate to the exigencies of the union.” Accordingly, the committee urged that 
Congress “strongly recommend to the different legislatures to send forward 
delegates” to the Philadelphia convention.'*° 

Around this time, congressional delegates from Massachusetts received 
information leading them to suppose that their legislature would agree to 
send delegates to the proposed convention “in case Congress should give [its] 
sanction to it.” The New York legislature now instructed its congressional del- 
egation to move that Congress recommend to the states the appointment of 
delegates to a convention—to be held at an unspecified location on an un- 
specified date—“for the purpose of revising the Articles of Confederation ... 
to render them adequate to the preservation and support of the union.” This 
resolution made no reference to the report of the Annapolis convention.'*” 

In Congress, New York’s delegates moved to postpone consideration of the 
grand committee’s report in favor of endorsing the Philadelphia convention 
in order to take up instead the mysterious proposal of their own legislature. 
Madison reported, “There was reason to believe, however, from the language 
of the instruction from New York that her object was to obtain a new conven- 
tion, under the sanction of Congress, rather than to accede to the one on foot 
or perhaps by dividing the plans of the states in their appointments to frustrate 
all of them.” Because New York’s resolution had passed by only a single vote 
in the state senate and because the New York Assembly had just refused by a 
large majority to unconditionally ratify the 1783 impost amendment, Madison 
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concluded there was “room to suspect” that New York’s disposition was still 
not “very federal.”!5* 

On February 21, Congress narrowly rejected New York’s proposal. 
Then, Massachusetts delegates, who according to one report opposed the 
Philadelphia convention but were concerned that a resolution approving it 
“would be carried without them,” urged an alternative resolution. Congress 
would endorse the Philadelphia convention, as “the most probable mean{s] of 
establishing in these states a firm national government,” but limit its agenda to 
“the sole and express purpose of revising the Articles of Confederation.” The 
convention, according to this resolution, was to report to Congress and the 
state legislatures “such alterations and provisions therein [the Articles] as shall 
when agreed to in Congress and confirmed by the states render the federal 
constitution adequate to the exigencies of government and the preservation 
of the union.”!*? 

All of the nine state delegations present, except that of Connecticut, then 
endorsed this proposal. Some of the delegates, according to Pennsylvanian 
William Irvine, did not agree with the limiting instructions for the convention 
but concluded that it was better to compromise and thus “keep up the smallest 
appearance of opposition to public view.”!” 

Madison reported, “It appeared from the debates and still more from the 
conversations among the members that many of them considered this reso- 
lution [approving the Philadelphia convention] as a deadly blow to the exist- 
ing confederation.” Some of the delegates approved of this as a “harbinger ofa 
better confederation,” while others did not. Everyone “agreed that the federal 
government in its existing shape was inefficient and could not last long.”’*! 

By quieting some concerns about the legality and propriety of the conven- 
tion, Congress’s endorsement probably influenced additional states to ap- 
point delegations; only seven had done so before Congress’s action. Madison 
told Washington that one of the Massachusetts congressional delegates had 
informed him that the state would “certainly accede and appoint deputies if 
Congress declares [its] approbation of the measure.” (In fact, Massachusetts 
did not wait for Congress’s approval to appoint a delegation.) Madison said 
that he had “similar information” from Connecticut (though he also noted 
that congressional acquiescence would be seen by some people in that state as 
“interference”). In March, Knox wrote Washington that Congress’s approval 
“has had good effects” and that “[i]t is now highly probable that the conven- 
tion will be general|ly attended].” In April, Carrington confirmed that some 
states had hesitated to support the convention while it had been “unauthorized 
by Congress,” but that Congress’s endorsement had “remove[d] every possible 
difficulty.” 
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While Congress’s approval had increased the likelihood of the convention's 
taking place, it had not immediately convinced Washington that he should 
participate. In early February, Washington had informed Knox “in confidence” 
that he was not planning to attend despite the persistent lobbying of “some of 
the principal characters of [the state].” In March, Randolph told Madison that 
he had “assayed every means to prevail on” Washington to join the Virginia 
delegation, but he “fear[ed] ineffectually.”! 

Thatmonth, Washington again solicited the advice of Knoxand Humphreys. 
Although still troubled by the indelicacy of his appearing at the Philadelphia 
convention after having declined the invitation of the Society of the Cincinnati 
to attend its meeting in that same city, Washington was now concerned that his 
failure to attend might be “considered as a dereliction to republicanism—nay 
more, whether other motives may not (however injuriously) be ascribed to 
me for not exerting myself on this occasion in support of it.”* Therefore, he 
wished his former aides to inform him of the “public expectation” regarding 
his attendance.'* 

Humphreys continued to strongly discourage Washington from participat- 
ing in the convention: “The probability, which existed when I wrote before, 
that nothing general or effectual would be done by the convention amounts 
now almost to a certainty.” The Rhode Island Assembly had decided not to 
appoint a delegation, and the Connecticut legislature, “under the influence of 
a few such miserable, narrow minded and, I may say, wicked politicians,” prob- 
ably would follow suit. Even if Connecticut’s lawmakers decided to appoint a 
delegation, its mission probably would be “to impede any salutary measures 
that might be proposed.” Moreover, two of the three delegates appointed by 
New York would be “directly anti-federal.” Given such developments, there 
was little chance that unanimity would prevail in Philadelphia.'® 

Noting that he had heard speculation from many people about the conven- 
tion, Humphreys told Washington that few of them had expressed “any san- 
guine expectations concerning the successful issue of the meeting,” and none 
had thought that Washington ought to participate. Humphreys reassured 


* Washington’s allusion is vague; the closest he came to clarifying was in a letter to Madison 
later that month. There, Washington began with the premise that “a thorough reform of the pres- 
ent system is indispensable.” He hoped that reform would “be essayed in a full convention.” But if 
after that attempt, “more powers and more decision is not found in the existing form [of govern- 
ment]”—that is, republicanism—“then, and not till then, in my opinion, can it [a change in the 
form of government] be attempted without involving all the evils of civil discord.” Apparently, 
Washington had not ruled out the possibility that, at some point, the United States would have to 
give up on republicanism. Should that happen, as his letter to Knox makes clear, Washington did 
not want it to be said that he had been derelict in the cause of republicanism, and he worried that 
his not attending the Philadelphia convention could be so construed. 
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Washington that neither supporters nor opponents of major constitutional 
reform would regard his failure to attend “as a dereliction of republicanism.” 
Opponents of reform, said Humphreys, deemed the convention “rather in- 
tended to subvert than support republicanism, and will readily excuse your 
non-attendance.” Supporters of reform thought that for Washington “to come 
forward at present” would possibly be “injurious to the national interests.”!°° 

Knox offered nearly diametrically opposite advice. He reasoned that 
Washington’s “satisfaction or chagrin” over the decision to attend—as well 
as that of his friends—would turn “entirely on the result of the convention.” 
This was partly because, “however reluctantly,” Washington would inevitably 
“be constrained to accept of the president’s chair,” and thus “the proceedings 
of the convention will more immediately be appropriated to you than to any 
other person.” Were the convention to propose only a “patchwork to the pres- 
ent defective confederation, your reputation would in a degree suffer.” Yet if 
the convention proposed “an energetic and judicious system ..., it would be 
a circumstance highly honorable to your fame, in the judgment of the present 
and future ages, and doubly entitle you to the glorious republican epithet— 
The Father of Your Country.”!® 

Knox also reported that placing Washington’s name at the head of the list 
of the Virginia delegation “has had already great influence to induce the states 
to come into the measure,” and he was impressed with the roster of delegates 


« 


appointed by other states. Moreover, Washington’s presence “would more 
than any other circumstance induce a compliance to the propositions of the 
convention.” Thus, Knox concluded, “the balance of my opinion preponder- 
ates greatly in favor of your attendance.” As to Washington’s concern about 
having already declined the invitation of the Cincinnati, Knox proposed that 
Washington come to Philadelphia a week before the start of the convention, 
which would “cheer the hearts of your old military friends ..., rivet their af- 
fections, and entirely remove your embarrassment in this respect of attending 
the convention.”'* 

One month later, in April, Knox even more forcefully urged Washington 
to attend. A broad representation of the states now appeared likely, and “the 
delegates will have ample powers to point out radical cures for the present 
political evils.” Knox reported a “general wish” that Washington attend be- 
cause his presence was “conceived to be highly important to the success of the 
propositions of the convention.” He told Washington, “The mass of the people 
feel the inconveniences of the present government and ardently wish for such 
alterations as would remedy them.” Changes could come only through agree- 
ment or force, and the convention, if attended “by a proper weight of wisdom 
and character,” appeared to be “the only mean[s] to effect the alterations 
peaceably.” Were Washington to decline to attend, “slander and malice might 
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suggest that force would be the most agreeable mode of reform to you.” Not 
even Washington's “purity of character” and “exalted” past service would “en- 
tirely shield [you] from the shafts of calumny.” Finally, “the unbounded confi- 
dence the people have of your tried patriotism and wisdom would exceedingly 
facilitate the adoption of any important alterations that might be proposed by 
a convention of which you were a member . . . and president.”'® 

Knox’s last missive proved unnecessary. On March 28, Washington had 
written to Governor Randolph to announce that, “as my friends, with a degree 
of solicitude which is unusual, seem to wish my attendance on this occasion 
[the Philadelphia convention], I have come to a resolution to go if my health 
will permit.” (Washington was suffering from “a rheumatic complaint” that 
made it difficult to raise his arm as highas his head.) He explained to Lafayette, 
“The pressure of the public voice was so loud, I could not resist the call to a 
convention . . . which is to determine whether we are to have a government of 
respectability.”!”* 

About the same time that Washington decided to attend, Madison reported 
to his father that all states except Connecticut, Maryland, and Rhode Island 
had appointed delegations to Philadelphia. Moreover, it was “not doubted” 
that Connecticut would eventually appoint delegates, and the Maryland 
legislature had “already resolved on the expediency of the measure.” Only 
Rhode Island seemed determined not to participate. Madison complained to 
Randolph, “Nothing can exceed the wickedness and folly which continue to 
reign there [in Rhode Island]. All sense of character as well as of right is oblit- 
erated. Paper money is still their idol, though it is debased to 8 for 1.”!7' 

Indeed, the lower house of the Rhode Island legislature had already voted 
in March by a majority of greater than twenty not to send a delegation to 
Philadelphia, despite Congress’s endorsement of the convention and the 
urging of some governors and Rhode Island’s own congressional delegation 
that the state be represented. A Massachusetts newspaper declared that the 
absence of Rhode Island was “a circumstance far more joyous than griev- 


ous” because any deputation from that state would have reflected the views 


* Indeed, in the end, Washington not only attended the convention but was present at every 
day’s proceedings. His presence undoubtedly helped to legitimize the convention and the 
Constitution it produced in the minds of many Americans. Before the convention had even fin- 
ished its work, Monroe told Jefferson that “the signature of his [Washington’s] name to whatever 
act shall be the result of [its] deliberations will secure its passage through the union.” Soon after 
the convention ended, Gouverneur Morris, who played an important role in its deliberations, 
declared that having Washington’s name on the Constitution had “been of infinite service.” Had 
Washington “not attended the convention, and the same paper had been handed out to the world, 
it would have met with a colder reception, with fewer and weaker advocates, and with more and 
more strenuous opponents.” 
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of its current administration, and this would have been the “cause of much 
mortification to the illustrious characters who now compose that assembly 
[i.e., the Philadelphia convention].” Francis Dana, who was appointed by the 
Massachusetts legislature to represent the state in Philadelphia but was unable 
to attend due to illness, wrote joyfully that Rhode Island’s failure to appoint 
a delegation would “give grounds to strike it out of the union, and divide [its] 
territory between [its] neighbors.”!”* 

In late April, Madison was still having doubts whether Connecticut would 
send a delegation, based on “unpropitious” state elections and a “numerous 
and persevering” antifederal party in the state. Yet he told Pendleton that the 
absence of one or two states would not “materially affect” the convention's de- 
liberations. To Jefferson, he reported that “[t]he prospect of a full and respect- 
able convention grows stronger every day,” especially now that Washington 
seemed likely to attend. Indeed, in May, at its regularly scheduled spring ses- 
sion, the Connecticut legislature finally appointed a delegation to represent 
the state in Philadelphia.’ 


Although Madison had grown increasingly confident “that a meeting will take 
place, and that it will be a pretty full one,” the likely outcome of the convention 
remained “inscrutable” to him. Washington had his own doubts as to whether 
anything good would come from the convention. Several months earlier, refer- 
ring to Shays’s Rebellion, he had told Humphreys that candor obliged him “to 
confess that as we could not remain quiet more than three or four years (in time 
of peace) under the constitutions of our own choice, which it was believed, in 
many instances were formed with deliberation and wisdom, I see little pros- 
pect either of our agreeing upon any other or that we should remain long satis- 
fied under it if we could.” Yet Washington wished “to see any thing and every 
thing essayed to prevent the effusion of blood and to avert the humiliating and 
contemptible figure we are about to make in the annals of mankind.”!* 

Just one month before the convention was set to assemble, Washington told 
Randolph that although he had decided to attend, “I very much fear that all 
the states will not appear in convention, and that some of them will come fet- 
tered so as to impede rather than accelerate the great ends of their calling.” 


* Several Rhode Island merchants and tradesmen later wrote apologetically to the 
Philadelphia convention, noting “their regret” that their state was not represented there and 
seeking to “prevent any impressions unfavorable to the commercial interest of this state.” During 
the convention, James Mitchell Varnum, one of Rhode Island’s congressional delegates, wrote 
to Washington to assure him that “the measures of our present legislature do not exhibit the real 
character of the state” and that “all the worthy citizens of this state ... place their fullest confi- 
dence in the wisdom and moderation of the national council [i.e., the Philadelphia convention] 
and indulge the warmest hopes of being favorably considered in their deliberations.” 
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Washington was alluding to the limiting instructions that some states had 
issued to their delegates—not to go beyond revising the Articles and, in the 
case of Delaware, not to depart from the provision of the Articles guaranteeing 
each state an equal vote in Congress. Madison, too, had been distressed when 
he learned of such limiting instructions.’ 

Many other political leaders were similarly dubious as to the convention's 
prospects for success. Grayson predicted that despite the “great expectations” 
people had for the convention, “the whole will terminate in nothing.” Either 
delegates would not agree on proposed solutions or, if they did, the states 
would reject their proposals. The nation’s “distresses are not sufficiently great 
to produce decisive alterations,” Grayson observed.!”° 

Grayson’s congressional colleague, James Mitchell Varnum, who had been 
one of the earliest advocates in Congress for a national convention, similarly 
predicted that the Philadelphia assemblage would accomplish very little. The 
delegates would probably “investigate the defects of our present national gov- 
ernment and point out the means ofremoving them.” But the states would then 
“greatly differ in their ideas upon the subject and their increasing animosities 
will precipitate the period of anarchy and confusion.”!”’ 

Rufus King wrote, “What the convention may do at Philadelphia is very 
doubtful. . .. [M]y fears are by no means inferior to my hopes on this subject.” 
Washington’s private secretary, Tobias Lear, told General Benjamin Lincoln, 
“Much, indeed everything, depends upon the doings of the convention, 
though I fear every good which is expected will not come out of it. The reins of 
government are extremely relaxed throughout the union.” Lear doubted that 
the people would “submit to a regular, permanent and energetic government” 
without more episodes such as Shays’s Rebellion.'” 

Madison, who had done so much to bring about the convention and to per- 
suade Washington to attend, was having second thoughts as the date set for 
it to begin drew near. In mid-April, he told Randolph that Washington’s par- 
ticipation was “flattering,” but that he almost wished Washington's attendance 
could be postponed “until some judgment can be formed of the result of the 
meeting. It ought not to be wished by any of his friends that he should partici- 
pate in any abortive undertaking.”!” 

Indeed, Madison had serious concerns that the enterprise might prove 
“abortive.” He explained to Pendleton, “The necessity of gaining the concur- 
rence of the convention in some system that will answer the purpose, the 
subsequent approbation of Congress, and the final sanction of the states, pres- 
ents a series of chances, which would inspire despair in any case where the 
alternative was less formidable.” Madison expressed even greater pessimism 
to his father: Given “[t]he probable diversity of opinions and prejudices, and 
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of supposed or real interests among the states,” he thought “no very sanguine 
expectations can well be indulged.” The only basis for hope, Madison ob- 
served, was that “(t]he existing embarrassments and mortal diseases of the 
Confederacy” would produce “a spirit of concession on all sides” and enable 
the delegates to avoid the alternative, which was “general chaos or at least par- 


tition of the union.”!*° 


The Constitutional Convention 


During the first week of the Philadelphia convention, Virginia delegate George 
Mason wrote to his son, “The eyes of the United States are turned upon this 
assembly, and their expectations [are] raised to a very anxious degree.” About 
the same time, James Monroe wrote to James Madison, “We all look with great 
anxiety to the result of the convention at Philadelphia. Indeed it seems to be 
the sole point on which all future movements will turn.”! 

‘The stakes were widely perceived to be enormous. As the convention began, 
Henry Knox told George Washington, “I have no hope of a free government 
but from the convention. If that fails us, we shall find ourselves afloat on an 
ocean of uncertainty.” Washington told Thomas Jefferson that the federal gov- 
ernment was “at an end, and, unless a remedy is soon applied, anarchy and 
confusion will inevitably ensue.” Monroe wrote Jefferson, “The affairs of the 
federal government are, I believe, in the utmost confusion. The convention is 
an expedient that will produce a decisive effect. It will either recover us from 
our present embarrassments or complete our ruin.” 

One reason the stakes were so high was that, as Randolph told the delegates 
assembled in Philadelphia, the nation was “on the eve of [civil] war, which is 
only prevented by the hopes of this convention.” Tobias Lear declared that 
unless “some measures are pointed out and adopted to give security to prop- 
erty,” then “a civil war with all its terrible consequences” was the likely result. 
Charles Pinckney of South Carolina agreed that “should the convention dis- 
solve without coming to some determination,” and the people consequently 
lost all hope “of providing by a well-formed government for the[ir] protection 
and happiness,” then “[t]hey might possibly turn their attention to effecting 
that by force which had been in vain constitutionally attempted.”* 

Even if civil war was not in the offing, at least a dissolution of the union into 
separate confederacies seemed likely. Madison worried that if the convention 
failed, thus proving that the union could not “be organized efficiently,” then 
“the partition of the empire into rival and hostile confederacies will ensue.” 
In February 1787, one Boston newspaper, wondering how long the citizens of 
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Massachusetts were expected to endure the obstruction of commercial reform 
that earned the United States the “contempt of Europe,” urged New England 
states to form a separate confederacy and “leave the rest of the continent to 
pursue their own imbecile and disjointed plans.” One of Rhode Island’s 
congressional delegates, James Mitchell Varnum, confirmed that some New 
Englanders had become “warm espousers of separate confederacies.”* 

Yet dissolution of the union into separate confederacies was not the worst 
fear of Madison and other political leaders. If the convention failed to im- 
prove the organization of the union “on republican principles,” Madison told 
Randolph, then “innovations of a much more objectionable form may be ob- 
truded”—that is, monarchy.* 

Thus, Madison told the delegates gathered in Philadelphia that they “would 
decide forever the fate of republican government.” So did Hamilton, who ex- 
plained that if the convention did not manage to give republican government 
“due stability and wisdom, it would be disgraced and lost among ourselves, 
disgraced and lost to mankind forever.” John Jay, who was not at the conven- 
tion, agreed that if the “cause of liberty” could not survive in American soil, 
“little pains will be taken to cultivate it in any other,” which is why Gouverneur 
Morris told the delegates that “the whole human race will be affected by the 
proceedings of this convention.”° 

Yet, despite the enormous stakes, just weeks into its deliberations the con- 
vention seemed destined for failure. An impasse between delegations from 
large and small states over how to apportion representation in the national leg- 
islature had led to threats of a walkout. On June 30, Mason reported that dis- 
agreement over “fundamental principles” rendered it “very doubtful” that “any 
sound and effectual system can be established.” A few days later, Hamilton 
left the convention, telling Washington that he was “seriously and deeply dis- 
tressed” by the tenor of the proceedings and fearful that “we shall let slip the 
golden opportunity of rescuing the American empire from disunion, anarchy 
and misery.” A week later, Washington reported to Hamilton that “narrow 
minded” delegates “under the influence of local views” had put the proceed- 
ings, “if possible, in a worse train than ever.” Washington concluded, “I almost 
despair of seeing a favorable issue to the proceedings of the convention, and do 
therefore repent having had any agency in the business.”” 


Madison's Agenda 


In 1787, Virginia was by far the most populous state—its population (count- 
ing slaves) was 60 percent larger than that of the second most populous state, 
Pennsylvania—and it sent the most illustrious delegation to Philadelphia 


128 THE FRAMERS’ COUP 


(though Pennsylvania's was not far behind). The Virginians would make the 
most important contributions to the convention, largely because of the doings 
of one man—James Madison. Madison was not the most distinguished par- 
ticipant in the Constitutional Convention—far from it—but he was largely 
responsible for devising the so-called Virginia Plan, which became the starting 
point for the convention’s deliberations.* 

Madison had been preparing for the convention even before he could be 
confident that it would take place. In February 1787, he told Washington that 
he hoped that a convention, if it happened, would pursue “a thorough reform 
of the existing system.” In reply, Washington agreed that a convention should 
“adopt no temporizing expedient, but probe the defects of the Constitution to 
the bottom and provide radical cures, whether they are agreed to or not.”” 

By April, Madison had decided to go full bore. He wrote Randolph, “In 
truth my ideas of a reform strike so deeply at the old Confederation, and lead 
to such a systematic change, that they scarcely admit of the expedient” of al- 
lowing the states to partially adopt the convention’s proposals (as Randolph 


Figure 3.1 James Madison, who later became the fifth president of the United 
States, and, more than any other single individual, was the driving force behind the 
Constitution and the Bill of Rights. (Courtesy of Independence National Historical Park) 
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had suggested). Pleased to discover that Washington shared his preference for 
wholesale reform, Madison replied, “Temporizing applications will dishonor 
the councils which propose them and may foment the internal malignity of 
the disease, at the same time that they produce an ostensible palliation of it. 
Radical attempts, although unsuccessful, will at least justify the authors of 
them.””” 

As noted in chapter 2, a few months before the convention, Rufus King 
had emphasized the importance of “prudent and sagacious” men seizing the 
moment to establish a more perfect government. Madison, it turned out, 
was just such a man. He understood the significance of taking the initiative 
and devising a plan that could become the convention’s initial agenda. In the 
early months of 1787, Madison drafted a document explicating the “vices” 
of the Articles of Confederation and of the state governments, and propos- 
ing possible remedies. His advance preparation led one of the delegates to 
the Philadelphia convention to describe Madison as “the best informed man” 
there." 

Some of the flaws in the Articles, as we have seen, were obvious to virtu- 
ally everyone. For example, Congress plainly needed a power of compulsory 
taxation. At least since 1780, Madison had recognized “the distress of public 
credit” resulting from the states’ delinquencies in meeting their requisitions, 
and he had served on congressional committees that proposed replacing the 
flawed requisition system with a federal impost and even granting Congress 
the power to use force against states that shirked their financial obligations to 
the union. In addition, Madison had worked for years to persuade southern- 
ers that Congress must have the power to regulate foreign and interstate com- 
merce in order to respond effectively to foreign trade discrimination and to 
prevent trade wars from developing between the states. In addition to stressing 
the need to remedy these glaring deficits in Congress’s power, Madison identi- 
fied a broader problem of “want [i.e., lack] of concert in matters where common 
interest requires it’—such as in laws regarding the naturalization of citizens 
and the protection of intellectual property.” 

Madison wanted not only to extend the sphere of Congress’s authority but 
also to prevent states from interfering with its prerogatives. Although he in- 
cluded, as examples of this problem, states’ negotiating separate treaties with 
each other and with Indian tribes (in direct violation of the Articles), his central 
concern was states’ violating federal treaties and the law of nations, which he 
believed had happened constantly under the Articles. Madison also objected 
to states’ interfering with each other’s rights, especially through discrimina- 
tory trade restrictions. Although such practices were not explicitly barred by 
the Articles, Madison believed that they violated the spirit of the Articles and 
had already incited retaliation.’ 
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Solving such problems required an effective mechanism for enforcing federal 
supremacy. Under the Articles, the federal system had a “want of sanction... 
and of coercion,” yet “[a] sanction is essential to the idea of law.” Thus, the 
Articles were really “nothing more than a treaty of amity of commerce and of 
alliance between so many independent and sovereign states.” The problem was 
that “[e]very general act of the union must necessarily bear unequally hard on 
some particular member or members,” and states naturally were partial to their 
own interests. In addition, “[c]ourtiers of popularity will naturally exaggerate 
the inequality where it exists, and even suspect it where it has no existence.” 
Finally, “a distrust of the voluntary compliance of each other may prevent the 
compliance of any.” Experience had shown that the Articles’ drafters had man- 
ifested “a mistaken confidence [in] the justice, the good faith, the honor, the 
sound policy, of the several legislative assemblies.” Only legal sanctions could 
ensure the “unanimous and punctual obedience of 13 independent bodies.”"* 

Of course, one possible legal sanction is force, and Madison told Washington 
that “the right of coercion should be expressly declared.” Yet he acknowledged 
that “the difficulty and awkwardness of operating by force on the collective 
will of a state render it particularly desirable that the necessity of it might be 
precluded.” A milder method of enforcing federal supremacy would be the cre- 
ation of a federal judiciary, and Madison wanted national supremacy extended 
“to the judiciary departments.” If the only judges applying and expounding 
upon federal law were state judges, who were dependent on state legislatures 
for their appointment and bound by their oaths of loyalty to the states, then 
“the intention of the law and the interests of the nation may be defeated by 
the obsequiousness of the tribunals to the policy or prejudices of the states.” 
At a minimum, Madison thought that “the oaths of the [state] judges should 
include a fidelity to the general as well as local constitution, and that an appeal 
should lie to some national tribunals in all cases to which foreigners or inhabit- 
ants of other states may be parties.” 

Another major innovation Madison had in mind was abolishing the rule of 
equal state suffrage in Congress established by the Articles. Under the new gov- 
ernmental scheme that he envisioned, Congress would be empowered to act 
directly upon individuals, not only upon states. To reflect that shift, Madison 
thought that the “principle of representation” in Congress ought to change. 
While equality of state suffrage in Congress may never have been “just” to the 
larger states, at least it had been “safe” for them, “as the liberty they exercise 
of rejecting or executing the acts of Congress is uncontrollable by the nomi- 
nal sovereignty of Congress.” In other words, so long as the implementation of 
congressional measures depended in practice on state assistance, “the equality 
of votes does not destroy the inequality of importance and influence in the 
states.” Yet in a new system, with “such an augmentation of the federal power 
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as will render it efficient without the intervention of the [state] legislatures, a 
vote in the general councils from Delaware would be of equal value with one 
from Massachusetts or Virginia,” and this was indefensible. Representation in 
the national legislature, Madison believed, ought to be apportioned according 
to population.” 

Madison understood the radicalism of this proposal, yet he believed that 
the change in the principle of representation was not only just but also prac- 
ticable, because “[a] majority of the states conceive that they will be gainers 
by it.” The northern states would be reconciled to the change “by the actual 
superiority of their populousness” at the present moment, and “the southern 
by their expected superiority” in the future. The change in the formula for rep- 
resentation was essential, Madison explained, because with “[t]his principle 
established, the repugnance of the large states to part with power will in a 
great degree subside.” Thus, representation apportioned according to popula- 
tion was, for Madison, partly in the service of a larger objective: expanding 
the powers of the federal government. Once the large states had acquiesced to 
the change, he believed, the smaller states would have no choice but to “yield 
to the predominant will.””” 

Perhaps the most original aspect of Madison’s exploration of the Articles’ 
vices was the emphasis placed on the deficiencies in state legislation of the 
Confederation period. In addition to a general concern with the “multiplic- 
ity” and “mutability” of state laws, which had become a “nuisance,” Madison 
specifically objected to the “injustice” of state legislation, which was “a defect 
still more alarming.” Here, Madison referred explicitly to the paper money and 
debtor relief laws of the mid-1780s, which he had previously called “unjust, 
impolitic, [and] destructive of public and private confidence.” 

Madison blamed such unjust state laws partly on legislators, who were 
driven by “ambition” and by “personal interest” rather than by concerns for 
“the public good.” Yet he also believed that a “more fatal if not more frequent 
cause” of such legislation was “the people themselves.” The underlying prob- 
lem, Madison thought, was the division of all societies “into different inter- 
ests and factions, as they happen to be creditors or debtors—rich or poor— 
husbandmen, merchants or manufacturers—members of different religious 
sects.” 

To Madison, “[t]he great desideratum in government” was how to “render 
it sufficiently neutral between the different interests and factions, to control 
one part of the society from invading the rights of another, and at the same 
time sufficiently controlled itself, from setting up an interest adverse to that 
of the whole society.” While an absolute monarch perhaps could be trusted to 
be “sufficiently neutral towards his subjects,” he would also “frequently sacri- 
fice their happiness to his ambition or his avarice.” By contrast, in a republican 
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government, where the majority “ultimately gives the law,” nothing restrained 
that majority “from unjust violations of the rights and interests of the mi- 
nority, or of individuals.” As Madison had told Monroe in the context of the 
Mississippi River imbroglio, if “the interest of the majority is the political stan- 
dard of right and wrong,” then “the majority in every community can despoil 
and enslave the minority of individuals.””° 

Madison thought that the best solution to this problem of majority tyranny 
was “an enlargement of the sphere” of government—that is, expanding the ju- 
risdiction of the federal government relative to that of the states. Such a shift 
in power would “lessen the insecurity of private rights,” not because of any 
reduction in the majority’s impulse to interfere with those rights but rather 
“because a common interest or passion is less apt to be felt and the requisite 
combinations less easy to be formed bya great than bya small number.” A larger 
geographic community almost inevitably would feature “a greater variety of 
interests, of pursuits, [and] of passions.” Moreover, “common sentiment will 
have less opportunity of communication and concert” over a broader geo- 
graphic area.”! 

In addition, through careful design, the federal government could be fur- 
ther insulated from the pressures of a majority faction. The rules for electing 
officeholders—such as the frequency of elections, whether the people par- 
ticipated directly or only indirectly, and the size of constituencies—could 
be designed to “extract from the mass of the society the purest and noblest 
characters which it contains.” On the eve of the convention, Madison wrote 
Washington, “There has not been any moment since the peace at which the 
representatives of the union would have given an assent to paper money or any 
other measure of a kindred nature.” The Philadelphia convention would have 
an opportunity to devise a federal government constituted in such a fashion 
that it would be even less vulnerable to populist pressure for relief measures.” 

As Madison developed the idea that the federal government could be 
trusted more than the states to do justice between factions—a notion that he 
later admitted to Jefferson was “in contradiction to the concurrent opinions 
of theoretical writers’—he also mulled over possible mechanisms by which 
that government could block unjust state legislation. In the spring of 1787, he 
shared his tentative ideas with Jefferson, Washington, and Randolph.” 

Madison had concluded that it was “essential” that the federal legislature 
be armed with “a negative in all cases whatsoever on the legislative acts of 
the states, as the King of Great Britain heretofore had [over colonial legisla- 
tion].” A federal veto power would enable Congress “not only to guard the 
national rights and interests against invasion, but also to restrain the states 
from thwarting and molesting each other.” Further, it would enable Congress 
to control “the internal vicissitudes of state policy, and the aggressions of 
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interested majorities on the rights of minorities and of individuals’—such as 
through “paper money and other unrighteous measures.” Simply forbidding 
certain state legislation “on paper” would be insufficient because such limits 
would be “easily and continually baffled by the legislative sovereignties of the 
states.”** 

At the Philadelphia convention, Madison repeatedly defended this broad 
conception of the federal government’s proper sphere of authority. When 
some of his colleagues articulated a narrower set of objects for the federal 
government, Madison disagreed with them and reiterated “the necessity of 
providing more effectually for the security of private rights and the steady 
dispensation of justice.” He insisted it was state interferences with such 
rights—he was thinking specifically of measures for paper money and debtor 
relief—which had “more perhaps than anything else produced this conven- 
tion.” Madison doubted that “republican liberty could long exist under the 
abuses of it practiced in some of the states.” Enlarging the sphere of govern- 
ment and empowering the federal government to veto state legislation were 
“the only defense against the inconveniences of democracy consistent with the 
democratic form of government.”*° 

Other convention delegates shared these views, but Madison appears to 
have been the only one to develop them systematically. In a letter to Randolph 
written before the convention, Madison stated, “I hold it for a fundamental 
point that an individual independence of the states is utterly irreconcilable 
with the idea of an aggregate sovereignty.” Yet Madison acknowledged that 
simply consolidating the states into an undifferentiated nation would be both 
“unattainable” and “inexpedient.” The convention must seek a middle ground, 
“which will at once support a due supremacy of the national authority, and 


leave in force the local authorities so far as they can be subordinately useful.””° 


The Virginia Plan 


Madison arrived in Philadelphia more than a week before the convention was 
scheduled to begin on May 14. He had urged at least Randolph among his 
fellow Virginians to come to Philadelphia early, even if this proved inconve- 
nient to his travel plans, so that the Virginia delegates could take the lead by 
preparing “some materials for the work of the convention.” Most of the con- 
vention’s delegates were slow to arrive—a dilatoriness that Washington noted 
was beginning “to sour the temper of the punctual members who do not like 
to idle away their time,” though the delay afforded Madison additional time 
to build support for the dramatic reforms he contemplated. Mason reported 
to his son from Philadelphia before the convention had assembled a quorum 
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that the Virginia delegates were conferring among themselves two or three 
hours a day. Randolph later stated that before he arrived in Philadelphia, he 
had believed that the Confederation “was not so eminently defective as it had 
been supposed,” but his early conversations with other delegates convinced 
him that the Articles were “destitute of every energy which a constitution of 
the United States ought to possess.””” 

The early-arriving Virginians also coordinated with the Pennsylvania 
delegates, none of whom had to travel far to get to the convention because 
they were all from Philadelphia (which was a source of complaint among 
western Pennsylvanians). The Pennsylvania delegation included emi- 
nent statesmen—most notably, Benjamin Franklin, Robert Morris, and 
Gouverneur Morris—who proved sympathetic to Madison’s objectives. 
Beginning at a dinner at Franklin’s house, the delegations of these two larg- 
est states discussed a plan for what Mason described as “a total alteration of 
the present federal system.” As the convention began, Madison reported that 
he was pleasantly surprised to discover that, “[i]n general, the members seem 
to accord in viewing our situation as peculiarly critical and in being averse to 
temporizing expedients.”* 

The convention achieved its quorum of seven state delegations on May 25. 
Over the course of its proceedings, fifty-five delegates participated, though 
not all at the same time. The delegates were, in general, an extraordinarily tal- 
ented bunch. Franklin reportedly called the convention “the most august and 
respectable assembly he ever was in in his life.” Madison agreed that the con- 
vention contained “in several instances the most respectable characters in the 
United States and in general may be said to be the best contribution of talents 
the states could make for the occasion.”” 

Twelve states eventually sent delegates. Rhode Island refused to do so, 
which suited Madison fine: “If her deputies should bring with them the com- 
plexion of the state, their company will not add much to our pleasure or to the 
progress of the business.” New Hampshire’s delegation did not arrive until late 
July, and Madison had not expected them to attend at all, “the state treasury 
being empty it is said, and a substitution of private resources being inconve- 
nient or impracticable.”*° 

The delegates were uncertain how long their business would detain them. 
As the convention began, Mason told his son that it might last beyond July. 
Randolph arranged to bring his family to Philadelphia, as he was expecting 
“a very long sojournment here.” A couple of weeks into the convention, North 
Carolina's delegates reported that several of their colleagues had sent for their 
wives, as “a summer's campaign” seemed likely. In fact, the convention ended 
up sitting for nearly four months, from May 25 to September 17, with the del- 
egates generally meeting six days a week, though not on Sundays.*! 
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The convention began with the delegates’ electing Washington as president 
and William Jackson (who was not a delegate) as secretary to keep the offi- 
cial minutes.* Then, they appointed a committee to propose rules to govern 
the convention’s proceedings. The most pertinent rules agreed upon provided 
that a quorum would consist of seven delegations, that voting would be by 


* We know a great deal about what was said and done at the Philadelphia convention, espe- 
cially given that there was no stenographer present, unlike at some of the state ratifying conven- 
tions that followed. In addition to the official record maintained by Jackson, Madison kept de- 
tailed notes, and he was present every day of the proceedings. About ten other delegates also took 
at least some notes that have survived, though many of these delegates recorded speeches only 
sporadically, and some of them did not attend major portions of the convention. For example, 
Robert Yates, whose notes are almost as detailed as Madison’s—though not particularly reliable, 
given that they were posthumously edited for political purposes before being published—left 
Philadelphia on July 10 and did not return. 

While we know a lot about the convention’s proceedings, it is important to emphasize the 
qualified nature of our knowledge. It has been estimated that even Madison’s fairly detailed notes 
could not have captured even 10 percent of the words that were spoken at the convention. He 
did not record verbatim accounts of speeches—it would have been impossible for him to do so 
even had he wished to—but instead summarized them, often imposing his own thought struc- 
ture upon them in the process. Madison also had a tendency, as compared with many of the other 
note takers, of draining the emotion from delegates’ speeches. Moreover, Madison’s notes, un- 
surprisingly, are less detailed on topics that did not greatly interest him (such as the nature of 
the federal courts’ jurisdiction). His note taking also flagged at the end of lengthy speeches, and 
he sometimes minimized the contributions of delegates who seemed to annoy him (especially 
Charles Pinckney of South Carolina). Beginning in August, Madison’s notes generally become 
much less detailed. 

In addition, Madison could not possibly speak and take notes at the same time, so his record of 
his own speeches may or may not accurately reflect what he actually said. Judging from a compar- 
ison of his notes with those taken by other delegates, Madison tended to revise his own speeches 
to make himself appear less dogmatic. He also—again, unsurprisingly—was not the most accu- 
rate reporter of other delegates’ speeches that criticized his ideas. 

Furthermore, Madison repeatedly revised his notes—both during and after the convention. 
Once or twice a week during the convention, he transcribed his shorthand notes of the days’ 
proceedings into something more formal. His notes tend to be more detailed for the days im- 
mediately preceding such transcriptions, and, inevitably, his transcriptions were distorted by his 
knowledge of what had transpired in the days since a particular speech was given. For example, if 
Madison knew that a particular proposal had gone nowhere in the days after it was made, he was 
less likely to give it much attention in his notes. 

After August 21, Madison ended this practice of transcribing his shorthand notes altogether, 
as he was consumed by illness and committee work in the final weeks of the convention. Only in 
1789-90 did Madison transcribe his shorthand notes from those final weeks, and by that point in 
time, he had trouble deciphering his own handwriting and recalling details of the proceedings. 

Madison also subsequently revised his notes of the convention—both in 1789-90, perhaps 
for the benefit of Thomas Jefferson, who was returning from France to join the Washington ad- 
ministration, and again in the 1790s and after his retirement from the presidency in 1817, when 
the changes were mostly made for political reasons. The nationalism and skepticism of popular 
participation in government that Madison evinced in 1787 had become extremely inconvenient 


136 THE FRAMERS’ COUP 


delegation with each state’s delegation counting equally, and that decisions 
would be made by a majority vote of those delegations present. In addition, 
the convention rejected a rule proposed by the committee that would have 
empowered a single delegate to demand a roll-call vote on any motion. The del- 
egates apparently agreed with George Mason that “such a record of the opin- 
ions of members would be an obstacle to a change of [mind]” and that, if the 
official journal of the convention should become public, a record of roll-call 
votes would “furnish handles to the adversaries of the result of the meeting.” 
The delegates also agreed that, provided a day’s notice was given, any matter 
already decided upon by the convention could be reconsidered.*” 

Finally, the delegates agreed to close the doors of their meeting place, the 
Pennsylvania statehouse (now known as Independence Hall), to the public 
and to take a pledge of secrecy—that “nothing spoken in the house be printed 
or otherwise published or communicated without leave.” That pledge was, for 
the most part, scrupulously observed.** 

Jefferson was unhappy when he learned of the secrecy rule, telling Adams 
that he was “sorry they [the delegates] began their deliberations by so abomi- 
nable a precedent as that of tying up the tongues of their members.” Although 
conceding “the innocence of their intentions,” Jefferson nonetheless thought 
they had manifested “ignorance of the value of public discussions.”** 

By contrast, in a letter to his son, Mason defended the secrecy rule as “a 
proper precaution to prevent mistakes and misrepresentation until the business 
shall have been completed, when the whole may have a very different complex- 
ion from that in which the several crude and indigested parts might in their 
first shape appear if submitted to the public eye.” Madison likewise defended 
this “prudent” rule on the grounds that it would “effectually secure the requisite 
freedom of discussion” and also would “save both the convention and the com- 
munity from a thousand erroneous and perhaps mischievous reports.”** 

Many years later, Madison strongly defended the secrecy rule as critical to 
the convention's success. Delegates had expressed opinions that “were so vari- 
ous and at first so crude that it was necessary they should be long debated.” An 
“accommodating spirit” had been essential to achieving “any uniform system 


for him politically as he and Jefferson founded a states’ rights, pro-democratic political party in 
the 1790s, and as Jacksonian democracy swept the nation in the early decades of the nineteenth 
century. As Madison revised some of his convention speeches on these subsequent occasions, 
he excised some of the most inconvenient passages. He may also have added some disapproving 
comments about slavery to remarks he ostensibly made at the convention in late August. It is 
impossible to know how much Madison’s speeches, as recorded in his own notes, were altered by 
these subsequent emendations. 

In sum, while we have a fairly detailed record of what transpired at the Philadelphia conven- 
tion, it is important to be aware of the limits on what we can know. 
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of opinion.” Had the delegates “committed themselves publicly at first, they 
would have afterwards supposed consistency required them to maintain their 
ground” even if they had changed their initial views.*° 

With the ground rules established, Edmund Randolph,* as the governor of 
the state that had set in motion the events leading to the convention, intro- 
duced the scheme for which Madison was largely responsible. Quickly denoted 


* Randolph was born in 1753 in Williamsburg, Virginia, into one of the state’s most promi- 
nent families of lawyer-statesmen. After attending the College of William and Mary, he read law 
in his father’s office. 

In 1775, Randolph’s Loyalist parents departed for England, while he stayed behind and 
joined the Revolutionary cause. Partly on the recommendation of Virginia planter-merchant 
Benjamin Harrison (the father and great-grandfather of future American presidents), who con- 
sidered Randolph “one of the cleverest young men in America” but worried that he might be pe- 
nalized for the political choice made by his parents, George Washington hired Randolph as an 
aide-de-camp. However, the sudden death of Randolph’s uncle, Peyton Randolph, who was serv- 
ing as president of the Continental Congress, forced Randolph to leave the army to accompany 
his uncle’s body home and to settle his affairs. 

In 1776, Randolph was the youngest delegate to the Virginia convention that wrote the state’s 
constitution. He became the state’s first attorney general and also was twice appointed as a del- 
egate to the Continental Congress, where he began a lifelong friendship with his fellow Virginia 
delegate James Madison. In 1786, the Virginia legislature elected Randolph governor, and he also 
served as one of the state’s commissioners to the Annapolis convention. Contemporary character 
sketches portrayed Randolph as “one of the most distinguished men in America by his talents and 
his influence” and as “a young gentleman in whom unite all the accomplishments of the scholar 
and the statesman.” 

Although Randolph introduced the Virginia Plan at the start of the Philadelphia convention, 
he was, as we shall see, one of only three delegates present who refused to sign the Constitution 
at the end of the convention. In late 1787, during the ratifying contest in Virginia, Randolph 
published a letter accounting for his actions in Philadelphia. In addition to noting his principal 
objections to the Constitution, Randolph’s letter explained that, while he favored amendments to 
be enacted prior to Virginia’s ratification, he would support unconditional ratification if insisting 
on antecedent amendments might jeopardize the union. Then, at Virginia’s ratifying convention 
in June 1788, Randolph came out in support of ratification on the grounds that it was too late in 
the process—eight other states had ratified by this point—for Virginia to insist on antecedent 
amendments. Antifederalists were outraged by what they considered Randolph’s inconstancy, 
and Patrick Henry fiercely attacked him at the Virginia convention. Several years later, reflecting 
a similar perspective, Jefferson described Randolph as “the poorest chameleon I ever saw, having 
no color of his own, and reflecting that nearest him.” 

In 1789, Washington appointed Randolph the nation’s first attorney general, and he became 
a close adviser to the president, drafting many of his speeches. When, in 1793, Jefferson resigned 
as secretary of state, Randolph replaced him. In that capacity, he opposed the appointment of 
John Jay in 1794 as special envoy to Great Britain, and he opposed ratification of the controversial 
treaty that Jay negotiated. In 1795, Washington forced Randolph out of the cabinet, believing 
the account contained in captured communiqués from the French minister to the United States 
that suggested Randolph had revealed sensitive information. (Modern scholarship exonerates 
Randolph of any wrongdoing.) Randolph then published two “vindications” of his conduct, 
which suggested a British plot to remove him from office and did little to restore his reputation. 
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Figure 3.2. Governor Edmund Randolph of Virginia, who later provided critical 
support to Federalists at the Virginia ratifying convention and then became the 

nation’s first attorney general during the Washington administration. (Library of 
Congress) 


the “Virginia Plan,” its resolutions became the convention’s first substantive 
business and would remain its focal point for its duration.*” 

As Randolph explained to the convention, the Virginia Plan was a response 
to the deficiencies of the Articles of Confederation. He conspicuously avoided 
disparaging the abilities of the Articles’ authors—“wise and great men,” who 
perhaps could not have done better given “the jealousy of the states with regard 
to their sovereignty.” Unable to predict the future, Randolph explained, the 
Articles’ drafters could not have foreseen the inefficiency of the requisition 
system, Congress's inability to pay foreign debts, commercial discord among 
the states, Shays’s Rebellion, state violations of federal treaty obligations, and 
“the havoc of paper money.”** 


After leaving the cabinet, Randolph returned to his law practice in Richmond. In 1807, he 
helped defend Aaron Burr against a treason prosecution in the federal circuit court in Richmond. 
Randolph died in 1813. 
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Yet Randolph insisted that the Articles had proved badly flawed, in ways 
that he proceeded to itemize. The nation was not safe from foreign invasion, 
as Congress had no independent authority to raise troops, state militias were 
inadequate for defense, and enlistments required money, which Congress did 
not have. Congress had no power to prevent state infractions of federal treaties 
or the law of nations, which meant “that particular states might by their con- 
duct provoke war without control.” Congress had the power neither to “check 
the quarrels between states” nor to suppress rebellions within them. Congress 
could not “counteract ... the commercial regulations of other nations,” nor 
impose “a productive impost.” The Articles were not even supreme over state 
constitutions because they had been ratified only by state legislatures, not by 
the people. Finally, Randolph warned of “the prospect of anarchy from the 
laxity of government everywhere.”*” 

Observing that the remedy for such deficiencies must lie within “the re- 
publican principle,” Randolph then introduced the resolutions of the Virginia 
Plan. The first resolution disingenuously stated that the Articles ought to be 
“corrected and enlarged” to better accomplish their objects—“common de- 
fense, security of liberty, and general welfare.” The remainder of the resolu- 
tions then essentially repudiated the Articles.*” 

The Virginia Plan provided that the national legislature, unlike the 
Confederation Congress, would consist of two branches. Representation in 
the legislature would “be proportioned to the quotas of contribution, or to the 
number of free inhabitants, as the one or the other rule may seem best in differ- 
ent cases.” Thus, although the scheme for apportioning representation was left 
somewhat murky, the Virginia Plan clearly abrogated the Articles’ provision 
for equal state voting power in Congress.*! 

Members of the first branch of the legislature would be elected by the people 
of the states for terms of unspecified length with mandatory rotation in office 
required after an unspecified number of terms. Representatives also would be 
subject to recall during their term of office. Members of the second branch 
were to be elected by the lower house from a “proper number” nominated by 
the state legislatures. The Plan did not stipulate a particular length of term for 
members of the second branch but provided only that they should “hold their 
offices for a term sufficient to ensure their independency.”” 

The national legislature would be vested with the legislative authority en- 
joyed by the Confederation Congress. In addition, it would have the power 
“to legislate in all cases to which the separate states are incompetent, or in 
which the harmony of the United States may be interrupted by the exercise of 
individual legislation.” The national legislature would also be empowered “to 
negative all laws passed by the several states, contravening in the opinion of 
the national legislature the articles of union” (a narrower veto than Madison 
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had favored in his correspondence). Finally, Congress would have the power 
“to call forth the force of the union against any member of the union failing to 
fulfill its duty under the articles thereof.”* 

The Virginia Plan also called for a national executive to be chosen by the na- 
tional legislature for a single term of unspecified length. The executive would 
possess “a general authority to execute the national laws” and also “enjoy the 
executive rights vested in Congress by the Confederation” (such as the powers 
to make war and enter into treaties). The executive, together with “a convenient 
number” of federal judges, would constitute a “council of revision” empowered 
to veto any act of the national legislature, including its “negatives” (vetoes) of 
state legislation. A veto by the council of revision could be overridden by the 
votes of an unspecified number of members of both legislative branches.** 

The Plan also called for a national judiciary “to consist of one or more su- 
preme tribunals and of [an indeterminate number of] inferior tribunals to be 
chosen by the national legislature to hold their offices during good behavior” 
and to enjoy fixed salaries not to be increased or diminished during their terms 
in office. The jurisdiction of the federal courts would extend to piracies and 
felonies on the high seas, enemy captures, cases in which foreigners or citi- 
zens of multiple states “may be interested,” cases involving the collection of the 
national revenue, questions involving “the national peace and harmony,” and 
impeachments of national officers.** 

In addition, the Plan called for provision to be made for the admission of 
new states “lawfully arising within the limits of the United States” (which the 
Articles had not explicitly provided for). The United States would guarantee a 
republican government to all states. Provision would be made for amendments 
when deemed necessary, without requiring the assent of Congress. State leg- 
islative, executive, and judicial officers would be bound by oath to support the 
“articles of union” (i.e., the Constitution). Finally, amendments to the Articles 
of Confederation proposed by the convention would be submitted for consid- 
eration, after Congress approved them, to assemblies called by the state legis- 
latures and whose members were to be chosen by the people.*® 

The Virginia Plan was a stunning departure from the Articles. Although the 
Plan misleadingly claimed that it simply “corrected and enlarged” the Articles 
to better accomplish their objects, in fact it amounted to a thoroughgoing re- 
pudiation of the status quo. Congress would receive the power to legislate in 
all cases where national uniformity or collective-action barriers to effective 
state regulation required it—a grant of authority broad enough to include 
levying taxes and regulating commerce. Under the Articles, nothing like a na- 
tional veto upon state legislation existed—or even had been publicly proposed 
as areform. With regard to representation in the federal government, the foun- 
dational commitment of the Articles—equality of state voting power—was 


The Constitutional Convention 141 


eliminated by the Virginia Plan. Moreover, while under the Articles state leg- 
islatures selected congressional delegates, who were the principal federal of- 
ficeholders, the Virginia Plan contemplated only minimal state involvement 
in constituting the branches of the national government: The people would 
pick the lower house of the legislature, the lower house would select the upper 
house (from candidates nominated by state legislatures), and the legislature 
would choose the executive. The Virginia Plan also created both a federal ex- 
ecutive and a general system of federal courts—neither of which existed under 
the Articles.*” 

The day after introducing the Virginia Plan, Randolph, prompted by 
Gouverneur Morris of Pennsylvania, moved to replace the disingenuous 
first resolution, which claimed that the Plan merely corrected and enlarged 
the Articles, with three other resolutions. Taken together, these resolutions 
directly acknowledged the inadequacy of a “merely federal” government and 
proposed replacing it with a “national” government that was “supreme.” Morris 
explained that while a federal government was “a mere compact resting on the 
good faith of the parties,” a national government was one that had “a complete 
and compulsive operation.”*® 

Some delegates immediately raised legitimacy objections. Congress had 
approved a convention “for the sole and express purpose of revising the 
Articles,” and two states had bound their delegations with a similar restriction. 
Charles Cotesworth Pinckney of South Carolina warned that if the delegates 
now declared that a merely federal union could not accomplish the important 
objects enumerated by the Articles, then they were effectively “declaring that 
the convention does not act under the authority of the recommendation of 
Congress,” and this would mean that “their business was at an end.” Elbridge 
Gerry* of Massachusetts agreed: His state’s delegation was expressly limited 


* Gerry was born in 1744 in Marblehead, Massachusetts. His father, who had emigrated from 
England, was a successful ship captain and merchant, who became wealthy supplying dried cod- 
fish to the West Indies and southern Europe. Gerry graduated from Harvard in 1765, returned 
home, and entered his father’s business. 

In the first half of the 1770s, Gerry was involved in local politics, serving on Marblehead com- 
mittees to enforce the policy of boycotting British imports and to collect and distribute relief 
donations when the Coercive Acts shut down the port of Boston. He also represented his town 
in the colonial legislature and in the extralegal Massachusetts provincial congress and helped 
gather supplies for the militia units that were forming in anticipation of armed conflict with Great 
Britain. 

In 1776, Gerry was appointed to represent Massachusetts in the Continental Congress, where 
he was an early and vigorous advocate of independence. His congressional colleague John Adams 
called him “a man of immense worth” and declared, “If every man here was a Gerry, the liberties 
of America would be safe against the gates of earth and hell.” In Congress, where Gerry was an 
influential member for most of the decade from 1776 to 1785, he focused on matters of supply and 
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to proceeding along the lines recommended by Congress. He thought it “ques- 
tionable not only whether this convention can propose a government totally 


different [but also] whether Congress itself would have a right to pass such a 


resolution as that before the house [i.e., the convention].”*” 


Over the following weeks, other delegates raised similar concerns about 
exceeding their limiting instructions. For example, John Lansing, Jr., of 


finance, including the collection of military supplies in Europe, where he had business contacts 
that he put to good use. Gerry also developed a reputation in Congress as a fierce opponent of a 
peacetime military establishment. 

In 1785, Gerry retired to private life, married, and relocated from Marblehead to Cambridge, 
Massachusetts, where he bought an elegant Georgian mansion that had belonged to the colony’s 
last royal lieutenant governor before being confiscated by the state during the Revolutionary 
War. (Today, it is known as Elmwood and is the official residence of the president of Harvard 
University.) However, Shays’s Rebellion, which to Gerry demonstrated the anarchic tendencies 
of democracy, induced him to re-enter politics and accept an appointment to the Massachusetts 
delegation to the Philadelphia convention. 

There, as we shall see, Gerry was a frequent participant in debates, although his fellow delegate 
William Pierce described him as a “hesitating and laborious speaker.” Gerry offered some of the 
convention’s most strident criticisms of democracy, opposing popular election of the president 
and even of the House of Representatives. Unlike many of his fellow delegates, however, Gerry 
balanced his fear of democracy with an equally strong suspicion of elites, such as the Society of 
the Cincinnati, that he worried might aspire to establish an aristocracy or monarchy. Reflecting 
this concern, Gerry strongly supported annual elections of House members, an explicit enumera- 
tion of Congress’s powers, and strict limits on a peacetime standing army. He also chaired the 
committee that proposed the critical compromise between large and small states over apportion- 
ment of representation in the national legislature, without which the convention would probably 
have failed. At the end of the proceedings, Gerry was one of three delegates—along with Mason 
and Randolph—who refused to sign the Constitution. 

Soon after the convention, Gerry wrote a letter enumerating his objections to ratification, which 
was widely circulated and quickly became one of the Antifederalists’ canonical critiques of the 
Constitution. In the ratifying contest, he was a frequent target of Federalist barbs, including the charge 
that he had sought to secure at the convention a constitutional provision guaranteeing the redemption 
at face value of continental currency, of which Gerry was said to have purchased a huge quantity. 

In 1788, after being defeated in the Massachusetts gubernatorial contest, Gerry was elected to 
the first US House of Representatives, where he pressed for stronger constitutional amendments 
than Madison, who had assumed firm control of the amendments project, was inclined to sup- 
port. Serving in the House from 1789 to 1793, Gerry proved a strong supporter of Secretary of the 
Treasury Alexander Hamilton’s financial policies. 

In 1797, President John Adams, a longtime friend and admirer, appointed Gerry to a diplo- 
matic mission to France, which became known to history as the XYZ Affair and nearly resulted 
in a war. In 1800, Gerry, concerned by the Federalists’ military buildup in preparation for war 
with France, finally jettisoned his aversion to party labels, joined the Jeffersonian Democratic- 
Republican Party, and ran for governor of Massachusetts. He lost this and a subsequent contest but 
was finally elected governor in 1810. After losing his re-election bid in the spring of 1812, Gerry, a 
strong supporter of the war that broke out with Great Britain that summer, was awarded the vice 
presidential slot on his party’s national ticket in the election that fall. Running with the incumbent 


president, James Madison, Gerry was elected vice president and served until his death in 1814. 
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Figure 3.3 Elbridge Gerry of Massachusetts, who played a prominent role at the 
Philadelphia convention but refused to sign the Constitution and then became one of 
the nation’s leading Antifederalists. (Courtesy of Independence National Historical Park) 


New York opposed the Virginia Plan because he was “decidedly of opinion that 
the power of the convention was restrained to amendments of a federal nature 
and having for their basis the confederacy in being.” William Paterson of New 
Jersey similarly observed that “the people of America were sharp sighted and 
not to be deceived” and would accuse the delegates of “usurpation” if they 
exceeded their charge. The delegates’ commissions “give a complexion to the 
business,” Paterson argued, and they had been sent there “as the deputies of 13 
independent, sovereign states, for federal purposes” and not to “consolidate 
their sovereignty and form one nation.”°° 

Randolph responded to such charges of illegitimacy: “When the salvation 
of the Republic was at stake, it would be treason to our trust not to propose 
what we found necessary.” According to Madison’s notes, Randolph “painted in 
strong colors the imbecility of the existing confederacy and the danger of delay- 
ing a substantial reform.” He declared that this was one of those occasions “of a 


»51 


peculiar nature where the ordinary cautions must be dispensed with. 
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Hamilton endorsed Randolph’s position: “[W]e owed it to our country to 
do on this emergency whatever we should deem essential to its happiness. 
The states sent us here to provide for the exigencies of the union. To propose 
any plan not adequate to these exigencies, merely because it was not clearly 
within our powers, would be to sacrifice the means to the end.” In any event, 
Hamilton argued, the delegates’ instructions, which were to pursue “a good 
government,” authorized them to depart from the terms of the Confederation. 
James Wilson of Pennsylvania offered a slightly different justification for pur- 
suing the recommendations of the Virginia Plan, despite Congress's limiting 
instructions: “With regard to the power of the convention, he conceived him- 
selfauthorized to conclude nothing, but to be at liberty to propose anything.”” 

Many other delegates made similar statements. A majority of them were 
clearly not deterred by the legitimacy objection. When the convention took its 
first vote on whether a national—as opposed to a merely federal— government 
ought to be established, six of the seven delegations casting a ballot opted to 
repudiate the Articles. Those delegates committed to working within the 
Articles were so clearly in the minority* that Lansing told his brother they had 
“no prospect of succeeding” and that he was contemplating “whether it would 
not be proper for him to leave” (which he soon did). 


Expanding the Powers of 
the National Government 


After the convention, Madison reported to Jefferson that the delegates had 
“generally agreed that the objects of the union could not be secured by any 
system founded on the principle of a confederation of sovereign states.” In ac- 
cepting the Virginia Plan—and the clarifying resolutions offered the day after 
the Plan’s introduction—as the starting point for their deliberations, the del- 
egates evinced a strikingly nationalist perspective.** 

Yet there were delegates in Philadelphia who attacked the Virginia Plan, de- 
fended the idea of state sovereignty, and insisted that the Articles should be 
amended rather than scrapped. Oliver Ellsworth of Connecticut asked why, 
simply “because we have found defects in the confederation, must we therefore 
pull down the whole fabric, foundation and all, in order to erect a new build- 
ing totally different from it without retaining any of its materials?” Domestic 
happiness, Ellsworth insisted, “depends as much on the existence of my state 


* The conclusion to this chapter considers why the opponents of the nationalizing Virginia 
Plan were such a distinct minority at the Philadelphia convention. 
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government, as a new-born infant depends upon its mother for nourishment.” 
Paterson warned that the people were not ready for “a national government 
as contradistinguished from a federal one,” and “[a] confederacy supposes 
sovereignty in the members composing it.” John Dickinson of Delaware, who 
had played a prominent role in drafting the Articles of Confederation, insisted 
that he “had no idea of abolishing the state governments as some gentlemen 


» 


seemed inclined to do.” “The happiness of this country,” he opined, “required 


considerable powers to be left in the hands of the states.”** 

Some delegates specifically objected to the Virginia Plan’s broad grant of 
power to Congress “to legislate in all cases to which the separate states are 
incompetent or in which the harmony of the United States may be interrupted 
by the exercise of individual legislation.” Protesting the vagueness of this lan- 
guage, two South Carolinians demanded “an exact enumeration” of Congress's 
powers. Denying that he had ever intended to grant “indefinite powers” to 
Congress, Randolph explained that delegates should first agree upon gen- 
eral principles and defer consideration of the details until later discussion. 


Figure 3.4 John Dickinson of Delaware, who was one of the leading propagandists, 
political thinkers, and statesmen of the Revolutionary generation. (Courtesy of 
Independence National Historical Park) 
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Unpersuaded, Roger Sherman* of Connecticut, who proved to be one of the 
nationalists’ main adversaries at the convention, insisted that “the objects of 
the union” were few—mostly limited to foreign relations and settling internal 
disputes—and they ought to be specifically defined.*° 

In response, James Wilson‘ protested that “it would be impossible to enu- 
merate the powers which the federal legislature ought to have.” Madison de- 
clared that although he had come to the convention with “a strong bias in favor 
of an enumeration and definition” of Congress’s powers, his “doubts concern- 
ing [the] practicability” of such an enumeration “had become stronger” since 


* Sherman was sixty-six years old in 1787, the second-oldest member of the convention. 
Originally a shoemaker, he eventually held as many different state and federal offices as virtually 
anyone in the nation, and he had served on the congressional committees that drafted both the 
Declaration of Independence and the Articles of Confederation. While, under the Confederation, 
Sherman had supported empowering Congress to regulate trade and collect an impost, he was 
as committed to protecting state prerogatives as any delegate at the Philadelphia convention. As 
we shall see, Sherman played a large role in crafting the compromises that ultimately enabled the 
convention to succeed. Ironically, he was there only because another delegate appointed by the 
Connecticut legislature had declined to attend. 

* Wilson was born in Scotland in 1742 and educated for the Presbyterian ministry at St. 
Andrews, where he studied Scottish Enlightenment thinkers, including David Hume and Adam 
Smith. Wilson immigrated to the United States in the mid-1760s, studied law with John Dickinson, 
and became a tutor at the College of Philadelphia (later, the University of Pennsylvania). In 
1774, he rose to political prominence as a result of an influential pamphlet he published denying 
American political subservience to Parliament (while pledging loyalty to the king). Wilson was a 
Pennsylvania delegate to the Second Continental Congress in 1775 and, although he initially re- 
sisted the movement toward independence, ultimately signed the Declaration of Independence. 
In the 1780s, he supported reform of Pennsylvania's radically democratic constitution, and he 
served several terms as a delegate to the Confederation Congress, where he supported the Bank 
of North America and favored the expansion of congressional power. 

At the Philadelphia convention, Wilson proved to be one of the three or four most impor- 
tant delegates. According to William Pierce’s sketch, “Wilson ranks among the foremost in legal 
and political knowledge.” Government was his “peculiar study, all the political institutions of 
the world he knows in detail.” While no delegate was “more clear, copious and comprehensive,” 
Wilson was, according to Pierce, “no great orator. He draws the attention not by his eloquence, 
but by the force of his reasoning.” As we shall see, Wilson was one of the strongest proponents of 
national power in Philadelphia; he also made notable contributions to the design of a powerful 
executive branch and was an ardent supporter of the proposed federal veto. More than any of 
his colleagues, Wilson favored direct popular participation in the election of senators and the 
president. 

After the convention, as we shall also see, Wilson played the preeminent role in advocating 
ratification of the Constitution in Pennsylvania. After ratification, he became one of the original 
six justices on the US Supreme Court, as well as one of the nation’s first law professors, at the 
College of Philadelphia. However, Wilson had a long history of what John Adams called “ardent 
speculations” in land, which eventually proved his undoing. In 1797, while still a Supreme Court 
justice, he spent time in debtors’ prison in Philadelphia. After his son paid the debt to secure his 
release, Wilson fled to North Carolina, “absconding from his creditors,” as one of his Supreme 
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the convention began. Indeed, later in the proceedings, he insisted that draw- 
ing a line between the powers of Congress and the states was so difficult that 
it probably “cannot be done.”* Hamilton likewise denied that any “boundary 
could be drawn between the national and state legislatures.” Because states 
would simply exploit any enumerated limits to “gradually subvert” the national 
government, it was necessary to vest Congress with “indefinite authority.” 
Early in the convention, the state delegations unanimously agreed (with one 
delegation divided) to the Virginia Plan’s definition of congressional power, 
though many delegates clearly expected that a committee of detail would later 
liquidate the Plan’s broad formula into specific grants of power.*’ 

Much later in the convention, disaffected by Virginia's significant defeat 
on the issue of how to apportion the upper house of the national legislature, 
Randolph himself insisted that the Virginia Plan’s broad language regarding 
congressional power must be translated into specific enumerated powers. 
When the Committee of Detail submitted its first draft of the Constitution 
on August 6—Randolph wrote the first draft of the committee’s report—it did 
precisely this. Not even the most nationalist delegates objected.** 

With regard to those specific enumerated powers, the delegates easily 
agreed to remedy the omissions that had proved to be glaring deficiencies in the 
Articles. By 1787, the vast majority of American statesmen had concluded that 
the system of congressional requisitions was a disaster and that Congress must 
be granted independent revenue-raising authority. As Hamilton explained at 
the convention, the problem with requisitions was that states would “grant or 
not grant as they approve or disapprove of [Congress’s object],” and “[t]he de- 
linquency of one will invite and countenance it in others.” Moreover, taxing 


Court colleagues wrote. Wilson died there of a stroke in 1798. One contemporary observed, 
“What a miserable termination to such distinguished abilities, and what a dark cloud overcast 
the last days ofa life that had once been marked with uncommon lustre.” 

* Much later in life, Madison insisted that he had never intended the broad “descriptive 
phrases” of the Virginia Plan “to be left in their indefinite extent to legislative discretion” and 
that he had always expected the convention ultimately to narrow and define Congress’s powers. 
Madison was misremembering. 

' For the first two months of the convention, the delegates met as a “committee of the whole,” 
debating and revising the resolutions of the Virginia Plan. On July 23, they appointed a “com- 
mittee of detail” to convert the resolutions that had been approved into a first draft of the 
Constitution. Five delegates were appointed to the committee: Randolph, Wilson, Ellsworth, 
John Rutledge of South Carolina, and Nathaniel Gorham of Massachusetts. The convention then 
adjourned from July 26 through August 6, so the committee could do its work. This work proved 
considerably more substantive than simply collating what the delegates had agreed to up to that 
date, and the convention would spend the rest of August debating the committee’s report. As we 
shall see in chapter 4, the committee’s proposals with regard to issues relating to slavery were 
especially controversial. 
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individuals was a great deal easier than forcing states to fulfill their quotas of 
requisitions. Individuals who failed to pay their taxes could be imprisoned, 
while against recalcitrant states, the ultimate remedy was war.” 

Indeed, nearly three weeks before Hamilton’s denunciation of the requisi- 
tion system, Mason had explained—“very cogently,” according to Madison— 
the difficulties inherent in coercing states. This had led Madison quickly to 
agree to abandon the Virginia Plan’s provision empowering the federal govern- 
ment to “call forth the force of the union” against a delinquent state.* Madison 
conceded that “the more he reflected on the use of force, the more he doubted 
the practicability, the justice, and the efficacy of it when applied to people col- 
lectively and not individually.” To use force “against a state would look more 
like a declaration of war than an infliction of punishment, and would probably 
be considered by the party attacked as a dissolution of all previous compacts 
by which it might be bound.” 

Hamilton agreed that a system of forcible coercion was “utopian.” How 
could a state as large and powerful as Virginia be coerced? The assistance of 
foreign powers would be required, but to invoke such assistance would “dis- 
solve the union and destroy your freedom.” The consensus among delegates for 
empowering Congress to levy taxes—rather than simply requisition funds— 
which would obviate the need for a power to coerce states, was so strong that 
little discussion was devoted to the subject.* 

The delegates not only preferred a taxing power to a system of requisitions 
but also rejected the idea of qualifying that power by duration or by the kind or 
amount of the taxes to be raised (though they did, as we shall see in chapter 4, 
impose certain other limits on the taxing power that bore mainly on issues 
relating to slavery). Some delegates did propose such qualifications. Mason 
suggested limiting the duration of taxes because a “perpetual revenue .. . must 
of necessity subvert the liberty of any country.” Sherman proposed limiting 
Congress to the “power of levying taxes on trade” while withholding “the 
power of direct taxation.” Luther Martin of Maryland suggested that Congress 
be permitted to supplement indirect taxes with direct taxes—such as land 
and poll taxes—only in “cases of absolute necessity,” and even then only if a 
state had first failed to satisfy its quota of a congressional requisition. Such 
proposals to limit the taxing power elicited no significant support. Instead, 
the delegates conferred upon Congress a vastly expanded power of taxation— 
broader than anyone had publicly proposed during the Confederation era, and 


*In 1860, President James Buchanan invoked the Philadelphia convention’s repudiation of 
the Virginia Plan’s provision authorizing the use of force against a recalcitrant state to justify his 
conclusion that the national government lacked the power to coerce seceding states to remain in 
the union. 
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so far-reaching that it would elicit powerful resistance during the contest over 
ratification.” 

Effective national governments need to be able to extract from the citizenry 
not only taxes but also manpower for military service. The Articles limited 
Congress to requisitioning troops from the states in the same way that it req- 
uisitioned funds (although the apportionment of troops was based on white 
population while the apportionment of funds was supposed to be based on 
land values). Delegates to the Philadelphia convention overwhelmingly agreed 
that Congress must have unlimited authority to raise armies and navies. 
Expressing “a scanty faith in militia,” Charles Cotesworth Pinckney, who had 
been a Continental Army officer during the war and seen significant battle- 
field action, noted that “[t]he United States had been making an experiment 
without ... a real military force,” and the consequence had been “rapid ap- 
proaches towards anarchy” (alluding to Shays’s Rebellion). Reflecting on the 
convention from the distance of a quarter-century, Gouverneur Morris would 
recall that “[t]hose who, during the revolutionary storm, had confidential ac- 
quaintance with the conduct of affairs, knew well that to rely on militia was to 
lean on a broken reed.”® 

Elbridge Gerry, who as a congressional delegate had strongly opposed 
maintaining a standing army after the end of the Revolutionary War, objected 
that “an army is dangerous in time of peace.” Predicting “great opposition to 
the plan” if it allowed a peacetime army of “an indefinite number,” Gerry pro- 
posed a limit of two or three thousand troops. Sherman agreed that reasonable 
restrictions should be imposed on the size and duration of a peacetime army.™ 

Dismissing such objections, the convention imposed neither numerical 
nor other limits on Congress’s power to raise an army, even in peacetime. 
As Hamilton explained, under the Articles, Congress plainly could “raise no 
troops nor equip vessels before war is actually declared. [It] cannot therefore 
take any preparatory measure before an enemy is at your door. How unwise and 
inadequate [its] powers!” Jonathan Dayton of New Jersey agreed that prepara- 
tions for war needed to be made in time of peace, and John Langdon of New 
Hampshire argued that the people’s representatives could safely be entrusted 
with an unqualified power to raise an army. As a small concession to dissent- 
ers such as Gerry, the convention agreed that no congressional appropriations 
for the military should extend beyond two years. But the delegates refused 
even symbolically to discountenance standing armies, rejecting a provision 
proposed by Mason to explain that the purpose of authorizing congressional 
control over state militias was to better secure “the liberties of the people... 
against the danger of standing armies in time of peace.”® 

In addition to granting Congress an unqualified power to raise armies and 
navies, the convention authorized Congress to call state militias into federal 
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service in time of invasion or insurrection. Mason, who disfavored standing 
armies, pointed out that conferring broad authority upon Congress to regulate 
the militias might obviate the need for peacetime armies. Charles Cotesworth 
Pinckney argued that state militias would have little value when called into 
federal service unless Congress had the authority to impose uniformity in 
their arms and training.®° 

However, those delegates most solicitous of state power objected that the 
states “would pine away to nothing” if Congress exercised plenary power over 
their militias. Sherman noted that “the states might want their militia for de- 
fense against invasions and insurrections, and for enforcing obedience to their 
laws.” Ellsworth proposed that Congress’s power to impose uniformity in 
the arms and training of militias be limited to occasions when they had been 
called into actual federal service or states had neglected to regulate their own 
militias. Dickinson warned that “the states never would nor ought to give up 
all authority over the militia,” and he proposed that Congress be limited to 
training one-quarter of the militia at a time.” 

Madison strongly objected to such proposed restrictions: The regulation 
of the militia must belong to the authority charged with the public defense— 
Congress—and could not be divided between two distinct authorities. If 
states were to trust the federal government with power over “the public trea- 
sure,” Madison wondered, why should they not “grant it the direction of the 
public force?” 

The convention ultimately delegated the militia issue to a committee, which 
proposed a compromise: Congress would organize, arm, and discipline the 
militia, but the states would appoint officers and provide training according 
to the discipline prescribed by Congress. Gerry objected that this proposal 
would make “the states drill sergeants,” and he warned that Massachusetts 
citizens would consider awarding control of the state militia to Congress “as a 
system of despotism.” Martin agreed. 

Madison responded that states already neglected effective discipline of their 
militias—Randolph attributed this to their “court[ing] popularity too much 
to enforce a proper discipline’—and Madison predicted they would grow even 
more lax as consolidation of the nation rendered states less dependent on their 
militias for self-defense. Randolph argued that so long as states controlled the 
appointment of officers, Congress could be trusted with control over the mili- 
tia. The convention then overwhelmingly approved the committee’s proposal. 
Although the delegates rejected Madison’s effort to limit states to the appoint- 
ment of only lower-ranking militia officers, they imposed no restrictions on 
the duration of congressional call-ups of the militia into federal service or on 
Congress’s ability to deploy a militia outside its home state without the state 
legislature’s consent.” 
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Most of the convention delegates also thought that the Articles’ failure 
to confer upon Congress the power to regulate commerce was a serious flaw. 
Without fear of retaliation, foreign nations had discriminated against American 
goods and shipping. Left to themselves, states had been powerless to coordinate 
effective responses. In addition, states had begun discriminating against one an- 
other’s trade, thus undermining one of the principal benefits of a common eco- 
nomic union. When states with desirable ports had imposed their own import 
duties on foreign goods, neighboring states that bore a heavy share of the inci- 
dence of such taxes without deriving any of the benefits were keen to retaliate. 
Indeed, much later in life, Madison recalled that the grant of power to Congress 
to regulate interstate commerce “grew out of the abuse of the power by the im- 
porting states in taxing the non-importing, and was intended as a negative and 
preventive provision against injustice among the states themselves, rather than 
as a power to be used for the positive purposes of the general government.””! 

Thus, none of the delegates objected to a prohibition on states’ laying 
import duties without Congress’s consent. Madison would have preferred 
to make that prohibition absolute to guard against the possibility that those 
states wishing to impose their own import duties would form a majority in 
Congress to permit them to do so. Yet he was outvoted.” 

However, efforts to confer upon Congress a general power to regulate for- 
eign and interstate commerce met with the same southern resistance as had 
similar proposals under the Articles. As Charles Cotesworth Pinckney ex- 
plained at the convention, “the true interest” of southern states, which were pri- 
marily exporters of agricultural staples and importers of manufactured goods, 
was “to have no regulation of commerce.” Southerners feared that Congress 
would use the power to regulate commerce to impose protective tariffs to ben- 
efit northern manufacturers, and to enact navigation laws to benefit northern 
shippers. Mason observed that the South was likely to be a minority in both 
houses of Congress, and he asked, “Is it to be expected that they [southerners] 
will deliver themselves bound hand and foot to the eastern states?” Maryland’s 
delegates similarly resisted granting Congress power to control “the dearest 
interests of trade.””* 

George Clymer of Pennsylvania responded that “[t]he northern and middle 
states will be ruined if not enabled to defend themselves against foreign reg- 
ulations.” Gouverneur Morris defended navigation acts on the grounds that 
shipping was the “most precarious kind of property and stood in need of public 
patronage.” Awarding preferences to American ships would quickly “multiply 
them, till they can carry the southern produce cheaper than it is now carried.” 
In addition, “[a] navy was essential to security, particularly of the southern 
states,” and the only way to secure one, Morris said, was “by a navigation act 
encouraging American bottoms [i.e., ships] and seamen.” Madison, who was 


152 THE FRAMERS’ COUP 


atypical among southern political leaders in believing that Congress must be 
empowered to regulate commerce, agreed that the disadvantage to the South 
from a “temporary rise of freight [rates]” would be outweighed by a long-term 
“increase of southern as well as northern shipping” and the “removal of the 
existing and injurious retaliations among the states on each other.””* 

Charles Pinckney of South Carolina (cousin of Charles Cotesworth 
Pinckney) argued that to secure southerners against abuse of the commerce 
power, the consent of two-thirds of both houses of Congress should be required 
for the enactment of commercial legislation. Roger Sherman of Connecticut 
objected that requiring a supermajority for legislation “was always embar- 
rassing, as had been experienced in cases requiring the votes of nine states in 
Congress.” But Hugh Williamson of North Carolina denied that any desirable 
measures had been defeated in the Confederation Congress by the superma- 
jority requirement and insisted that “the southern people were apprehensive 
on this subject and would be pleased with the precaution.” 

In the end, some southern delegates were induced to drop their insistence 
on a supermajority requirement for commercial legislation by concessions that 
were made by some northern delegates on issues involving slavery—a topic to 
be pursued in the next chapter. This deal enabled the convention by a slender 
margin to approve empowering Congress, by simple majority vote, to regulate 
foreign and interstate commerce. Madison believed that the Constitution’s 
grant of the commerce power to Congress automatically would preempt states 
from enacting laws interfering with foreign or interstate commerce, even in the 
absence of congressional regulation. He declared himself “more and more con- 
vinced that the regulation of commerce was in its nature indivisible and ought to 
be wholly under one authority.” But Sherman thought this went too far: “[T]here 
is no danger to be apprehended from a concurrent jurisdiction,” since Congress's 
power to regulate trade was “supreme” and it could therefore pass laws to pre- 
empt any state interference. The convention did not expressly resolve this ques- 
tion of whether Congress’s control over commerce should be “exclusive” and, as 
such, would automatically preempt state commercial regulations. The Supreme 
Court would struggle mightily with this issue during the antebellum era.” 

In addition to approving broad congressional authority to tax, raise armies 
and navies, co-opt state militias, and regulate foreign and interstate commerce, 
convention delegates agreed that the national legislature ought not to be limited 
to expressly delegated powers, as the Confederation Congress had been under 
the Articles. When the Committee of Detail enumerated Congress’s specific 
powers, it authorized Congress, in addition, to exercise those powers that were 
“necessary and proper’ to executing the enumerated ones. Though the Necessary 
and Proper Clause would generate intense criticism during the struggle over 
ratification of the Constitution, the convention approved it without discussion.” 
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In sum, the Philadelphia convention displayed a striking degree of consen- 
sus on substantially expanding Congress’s powers. Even the small-state del- 
egations, which (as we shall see in a moment) nearly brought the convention 
to a halt over the Virginia Plan’s proposal to end equal state representation in 
Congress, generally proved to be enthusiastic nationalists once their states had 
been guaranteed an equal vote in the upper house of the national legislature. The 
small-state delegates were primarily concerned with preserving their states’ in- 
fluence within Congress, not with limiting the scope of Congress’s authority.”* 

Declaring himself “astonished” and “alarmed” at the proposal to destroy 
the equality of state voting power in Congress, David Brearley, chief justice of 
the relatively small state of New Jersey, insisted that he had “come to the con- 
vention with a view of being as useful as he could in giving energy and stabil- 
ity to the federal government.” Dickinson, representing the even smaller state 
of Delaware, accurately informed Madison that the small states would prove 
“friends to a good national government” once given what they wanted in terms 
of congressional representation. After being assured of his state’s equal repre- 
sentation in the upper house of the national legislature (which the Committee 
of Detail, in early August, officially named “the Senate”), Dickinson’s Delaware 
colleague George Read announced his hope that “the objects of the general 
government would be much more numerous than seemed to be expected by 
some gentlemen, and that they would become more and more so.” As former 
president Madison explained to future president Martin Van Buren in 1828, 
“[t]he threatening contest, in the Convention of 1787, did not, as you supposed, 
turn on the degree of power to be granted to the federal government: but on the 
rule by which the states should be represented and vote in the government. ... 
The contests and compromises turning on the grants of power, though very 
important in some instances, were knots of a less ‘Gordian’ character.”” 

The behavior of New Jersey’s delegation at the convention confirmed that 
once small-state delegates had been assuaged with regard to their states’ rela- 
tive influence within Congress, they were as likely to support a powerful na- 
tional government as were large-state nationalists such as Madison, Wilson, 
and Morris. The New Jersey delegation gave its name to the plan that was 
introduced in mid-June as the primary alternative to the Virginia Plan. Its 
proponents—mostly delegates from Connecticut, New York, New Jersey, and 
Delaware—described it as a “purely federal” plan, which purported to “revise” 
and “correct” the Articles rather than repudiate them (though even the New 
Jersey Plan would have granted Congress plenary power to regulate interstate 
and foreign commerce and considerable taxing authority). The principal dis- 
tinguishing features of the New Jersey Plan were equal state representation in 
a unicameral federal legislature and the preservation of the notion from the 
Confederation that Congress acted upon states rather than individuals.*° 
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Yet, in fact, New Jersey had been one of the most nationalist states during the 
Confederation (when, of course, it had possessed an equal vote in Congress). 
New Jersey had strongly supported the impost amendments—at least in part 
to protect itself from New York’s import duties, the incidence of which bore 
heavily on New Jersey residents. New Jersey also had been the first state to sup- 
port granting Congress the power to regulate foreign trade. Its delegation to 
the Annapolis convention was the only one that had been instructed to pursue 
a broader agenda than simple commercial reform, including “other important 
matters” that “might be necessary to the common interest and permanent har- 
mony of the several states.” New Jersey had been the first state to appoint a 
delegation to the Philadelphia convention.*! 

The New Jersey Plan was, in fact, mostly a bargaining ploy by small-state 
delegations to extract equal state representation in at least one house of the 
national legislature. During debates over that plan, Charles Pinckney had pre- 
dicted, “Give New Jersey an equal vote, and she will dismiss her scruples, and 
concur in the national system.” Pinckney was right: Once the small states had 
secured equality in the Senate, New Jersey's delegates proved as staunchly na- 
tionalist as any delegation in Philadelphia. As the great nineteenth-century 
historian George Bancroft wrote, “From the day when every doubt of the 
right of the smaller states to an equal vote in the Senate was quieted, they—so 
I received it from the lips of Madison, and so it appears from the records— 
exceeded all others in zeal for granting powers to the general government. ... 
Paterson of New Jersey was for the rest of his life a federalist of federalists.”** 

Southern delegations also proved mostly to be enthusiastic supporters of a 
powerful national government, so long as they could ensure that their states’ 
power within that government reflected the South’s large slave population 
and that the Constitution provided certain safeguards for slavery. The radi- 
cal states’ rights sentiment that would characterize southern politics in the 
decades before the Civil War was entirely absent from the southern delega- 
tions in Philadelphia. As we shall see, convention delegates almost univer- 
sally assumed that future demographic shifts would benefit the South and the 
Southwest, and the southern delegates were comfortable expanding the power 
of a federal government that they assumed their states would soon control.® 


Establishing the Supremacy of 
the National Government 


Despite the strikingly nationalist bent of the convention, the delegates rejected 
some aspects of the Virginia Plan as too destructive of state prerogatives. Most 
notably, Madison could not, in the end, convince his colleagues to support the 
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most novel aspect of the scheme—the proposed federal power to veto state 
legislation. 

As we have seen, the Virginia Plan provided that the federal legislature 
would be empowered “to negative all laws passed by the several states, con- 
travening in the opinion of the national legislature the articles of union.” To 
Madison, this veto power was essential both to protecting federal preroga- 
tives such as treaties from state interference and to securing justice within the 
states.** 

Madison told the convention that states had a propensity “to pursue their 
particular interests in opposition to the general interest.” For example, under 
the Articles of Confederation, states had violated federal treaties, which risked 
embroiling the nation in a foreign war, and had entered into treaties with one 
another without congressional consent, in direct violation of the Articles. This 
“same tendency of the parts to encroach on the authority of the whole” would 
“continue to disturb the system, unless effectually controlled. Nothing short 
of a negative on their laws will control it.” Moreover, only a federal veto could 
remedy the “dreadful class of evils” perpetrated by state legislatures in the 
1780s: the multiplicity, mutability, and injustice of laws—including, most no- 
tably, debtor relief legislation and the issuance of paper money.** 

To be sure, even in the absence of a federal veto power, Congress could still 
preempt, through legislation, state laws that were inconsistent with federal ob- 
jectives, and federal courts might be able to invalidate such laws if directly con- 
trary to the federal Constitution or a federal statute. (The extent to which the 
Framers were contemplating judicial review is discussed later.) Yet state laws 
might “accomplish their injurious objects” before the federal authorities could 
overrule them. Further, Madison doubted that state judges could be trusted to 
invalidate such measures, as they were too dependent on their legislatures to 
be true “guardians of the national authority and interests.” In any event, clever 
state legislators would figure out how to evade explicit constitutional limi- 
tations that were entrusted to the courts to enforce. The federal veto, which 
Madison analogized to the British Privy Council’s authority to block colonial 
legislation, would be “the most mild and certain means of preserving the har- 
mony of the system.” It could “stifle in the birth” every state measure “tending 
to discord or encroachment.” Without a federal veto, “the only remedy would 
lie in an appeal to coercion’—which would be impractical.*® 

Most of Madison’s nationalist allies at the convention also supported 
the notion of a federal veto. Indeed, Wilson, noting that the federal govern- 
ment needed “[t]he power of self defense,” called the veto “the key-stone 
wanted [i.e., needed] to complete the wide arch of government we are rais- 
ing.” Hamilton proposed a slightly different scheme for blocking state legisla- 
tion that was “contrary to the Constitution or laws of the United States”: The 
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national government should be empowered to appoint state governors, who 
would be afforded a veto over state legislation. Before the convention, Jay 
had similarly proposed that the national government be granted the power to 
remove state officials from office. In its first week of deliberations, the conven- 
tion unanimously endorsed the principle of the federal veto as stated in the 
Virginia Plan.*” 

About one week after that vote, Charles Pinckney proposed expanding the 
veto to enable Congress to block all state laws that Congress “should judge 
to be improper,” not just those violating the Constitution. Pinckney argued 
that “such a universality of the power was indispensably necessary to render it 
effectual.” If the veto power were limited to state laws on particular subjects, 
state legislatures would figure out ways of circumventing the limits and ob- 
structing federal measures that were disagreeable to them. Without an unlim- 
ited veto power, “it would be impossible to defend the national prerogatives, 
however extensive they might be on paper.” Pinckney concluded, “This univer- 
sal negative was in fact the cornerstone of an efficient national government.”** 

Madison, who had favored an unlimited federal veto in his preconvention 
correspondence, seconded Pinckney’s motion, arguing that “an indefinite 
power to negative legislative acts of the states was absolutely necessary to a 
perfect system.” Wilson agreed that it would be “impracticable” to define the 
occasions upon which a federal veto would be appropriate. The convention 
must inevitably repose discretion somewhere, and Wilson thought it could be 
“most safely lodged on the side of the national government.” However, by a 
vote of seven delegations to three (with one delegation divided), the conven- 
tion rejected Pinckney’s proposal to expand the federal veto.*” 

Indeed, in the end, Madison was unable to convince his colleagues to em- 
brace any form of the federal veto, despite their early agreement to it in prin- 
ciple. Delegates raised a number of objections—theoretical, practical, and 
strategic.” 

In terms of theoretical objections, Sherman thought that “the cases in 
which the negative ought to be exercised might be defined.” Williamson op- 
posed conferring “a power that might restrain the states from regulating their 
internal police.” Gerry objected that the veto might “extend to the regulations 
of the militia, a matter on which the existence of a state might depend,” and 
he opposed granting the federal government a power that could be used to 
“enslave the states.” Jefferson, who was in Paris, had raised a similar objection 
when Madison had first broached the idea of the federal veto with him: “Prima 
facie I do not like it,” Jefferson declared. “It fails in an essential character that 
the hole and the patch should be commensurate. But this proposes to mend a 
small hole by covering the whole garment.” Not more than one out of every 
hundred state laws, Jefferson protested, “concern[s] the confederacy.”*! 
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Opponents of the veto wondered why such a “terrible” measure was even 
necessary. Gouverneur Morris, in a departure from his usual support for na- 
tionalist initiatives, argued that “[a] law that ought to be negatived will be set 
aside in the judiciary department.” Even if “that security should fail,” so long 
as “sufficient legislative authority” were conferred upon Congress, it could 
simply repeal state laws inconsistent with its own, thus obviating the need for 
a preemptive veto power.” 

The small-state delegations also strongly objected to the proposed veto. 
The convention first discussed the issue at a time when it appeared that small 
states might be denied equal voting power in both houses of the federal legis- 
lature. Thus, Gunning Bedford worried that Delaware, which under a system 
of representation apportioned according to population might enjoy only 
one-ninetieth of the representation in Congress, would find its laws being 
constantly vetoed, especially if it were involved in “a rivalry in commerce or 
manufacture” with larger states. By contrast, Bedford protested, Virginia and 
Pennsylvania—which would jointly share one-third of the congressional rep- 
resentatives under such an apportionment scheme—would rarely, if ever, see 
their laws blocked.”* 

When the convention voted on Pinckney’s proposal to make the federal 
veto unlimited in scope, the only support came from the three largest states,* 
which would seem to confirm that many delegates thought the issue impli- 
cated the conflicting interests of large and small states. Yet when nationalists 
sought approval of the more limited version of the veto after the adoption of 
the compromise that guaranteed the small states equal voting power in the 
Senate, which should have removed any objections to the veto based on small- 
state concerns of domination, the convention nonetheless rejected it by the 
same margin of seven states to three.”* 

Pierce Butler raised a different theoretical objection to the veto: It would 
“cut off all hope of equal justice to the distant states,” by which he probably 
meant Georgia and his own state of South Carolina. Butler may have had an 
unstated concern in mind as well: How could southerners entrust the national 
government with authority to veto state legislation that might implicate the 
institution of slavery?” 

Several delegates also raised objections ofa practical nature to the proposed 
veto. Mason wondered if every state law, no matter how local its concerns, 
would have to be reviewed by Congress: “Is no road nor bridge to be established 


* Virginia, Pennsylvania, and Massachusetts were almost universally regarded as the three 
largest states, although the 1790 census revealed that North Carolina actually had a larger popu- 
lation (slaves included) than Massachusetts. Despite this, I will adhere to the convention of refer- 
ring to the first three as “the large states.” 
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without the sanction of the general legislature?” If so, then Congress would 
have to be in perpetual session “to receive and revise the states’ laws.” Bedford 
asked, “Are the laws of the states to be suspended in the most urgent cases until 
they can be sent seven or eight hundred miles?” Lansing wondered if a repre- 
sentative from Georgia would have the knowledge required to judge wisely of 
the expediency of a law enacted in New Hampshire.”® 

Madison proffered practical solutions to these practical problems: The con- 
cern of “urgent necessity” could be met by “some emanation of the power from 
the national government into each state so far as to give a temporary assent 
at least.” The concern about Congress’s having to be in perpetual session to 
exercise the veto might be addressed by lodging the power solely in the Senate, 
so that “the more numerous and expensive branch [i.e., the House] therefore 
might not be obliged to sit constantly.””” 

Finally, some delegates raised strategic objections to the veto: Granting 
such a power to Congress would jeopardize ratification of the constitution 
they were drafting. John Rutledge of South Carolina declared, “If nothing else, 
this [the veto] alone would damn and ought to damn the Constitution. Will 
any state ever agree to be bound hand and foot in this manner?” Gerry agreed 
that “[s]uch an idea as this,” which nobody had heretofore publicly proposed, 
would “never be acceded to.””® 

Because Madison regarded the veto as “essential to the efficacy and se- 
curity of the general government” and to his goal of empowering it to block 
state relief measures, he refused to drop the matter even after repeated defeats. 
Increasingly exasperated by Madison’s persistence, other delegates protested 
that he was wasting their time. Not even efforts by nationalists to modulate 
the proposal by requiring a two-thirds majority in both houses of Congress to 
exercise the veto could convince enough delegates to support it. Madison was 
despondent over his defeat on this issue.” 

Although the convention rejected the federal veto, delegates appreciated the 
importance of establishing some mechanism for enforcing federal supremacy. 
As Madison explained much later to future president John Tyler, “The neces- 
sity of some constitutional and effective provision guarding the Constitution 
and laws of the union against violations of them by the laws of the states was 
felt and taken for granted by all, from the commencement to the conclusion 
of the work performed by the convention.” At a minimum, states could not be 
permitted freely to violate the terms of federal treaties, as they had done under 
the Articles. As Madison explained at the convention, the tendency of states 
to such violations had “been manifested in sundry instances,” and “if not pre- 
vented, must involve us in the calamities of foreign wars.”!°° 

Immediately after the convention took one of its votes rejecting the veto, 
Luther Martin introduced what would become the Supremacy Clause of the 
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Constitution. The New Jersey Plan, which had not included a federal veto of 
state legislation, instead had explicitly declared that federal laws and trea- 
ties were to be “the supreme law of the respective states.” In addition to this 
theoretical statement of federal supremacy, the New Jersey Plan provided a 
practical method of enforcement: “[T]he judiciary of the several states shall 
be bound thereby [i.e., by the declaration of federal supremacy] in their deci- 
sions, anything in the respective laws of the individual states to the contrary 
notwithstanding.”!"! 

The similarly worded version of the Supremacy Clause proposed by Martin 
was the convention’s substitute for the rejected federal veto, and it passed 
unanimously. The Committee of Detail then added that state constitutions— 
not just state statutes—would be subordinate to federal law. Finally, toward 
the end of the convention, the clause was amended to include the federal 
Constitution—not just federal statutes and treaties—as part of “the supreme 
law.”!? 

In providing that state judges would be bound by federal law, notwith- 
standing anything in state law to the contrary, the Supremacy Clause seemed 
plainly to contemplate some form of judicial review (i.e., judicial invalida- 
tion of legislation) at least by state judges in the context of interpreting fed- 
eral law. What could it mean for state judges to be “bound” by federal law, 
notwithstanding anything in state law to the contrary, other than that they 
must invalidate state laws that contravened federal law (including the federal 
Constitution)?!% 

That judges could invalidate legislation was a fairly radical concept in 1787. 
In Great Britain, Parliament was supreme—at least it had been for the last 
century—and courts had no authority to invalidate its laws. American politi- 
cal leaders of the Revolutionary era generally exalted legislative supremacy 
and tended to regard courts with suspicion because judges had been seen 
mainly as agents of the Crown before the Revolution. But the well-to-do’s faith 
in legislatures had been shaken by the capitulation of state assemblies to popu- 
list pressure for tax and debt relief in the mid-1780s.'* 

Some of the first rudimentary rumblings regarding judicial review came in 
the context of newspaper articles pondering whether legislatures were truly 
omnipotent when, rather than protecting lives and property, they passed “laws 
directly contrary to the nature” of their trust—such as debtor relief and paper 
money legislation. Early in 1786, William Grayson mused to Madison that if, 
indeed, alaw contrary to a constitution could be invalidated, then “surely paper 
money with a tender annexed to it is void,” for it was “an attack upon property,” 
which was deemed a fundamental right in every state. When a Rhode Island 
court threatened to invalidate the state’s punitive tender law of 1786, which 
deprived defendants of their rights to jury trial and appeal, judicial review 
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began to seem a very attractive concept to many members of the political and 
economic elite.’ 

The Rhode Island court’s pronouncement, together with a few cases from 
other states in which courts either invalidated laws under state constitutions 
or threatened to do so, had planted the seeds of judicial review by 1787. Nearly 
all the convention delegates would have known of such decisions, one of which 
was being reported in the newspapers even as they gathered in Philadelphia. 
Indeed, at least two explicit references were made to these decisions at the con- 
vention. Yet the delegates also would have known how intensely controver- 
sial such judicial assertions of the authority to invalidate legislation had been. 
The Rhode Island legislature had threatened to impeach the judges who dared 
to think they could invalidate the will of the sovereign people, as manifested 
through their legislature. Thus, although the delegates knew ofa budding prac- 
tice of judicial review in the states, it was not sufficiently well established for 
them simply to have taken it for granted in the Constitution.'°° 

Although the topic of judicial review was explicitly discussed on several oc- 
casions at the Philadelphia convention, it never received the sort of sustained 
attention that was devoted to many other issues, such as the proposed federal 
veto of state laws or the executive veto of congressional legislation. When del- 
egates mentioned judicial review, it was usually in one of two contexts. First, 
as we have just seen, some delegates opposed the federal veto on the grounds 
that a state law in violation of the federal Constitution would be invalidated by 
judges (and thus there was no reason to vest Congress with power to veto it).'°” 

The second context in which judicial review was discussed was the Virginia 
Plan’s proposal for a “council of revision” to be invested with the authority to 
examine and possibly veto every act of the national legislature (including its 
vetoes of state legislation). This council of revision would consist of the federal 
executive, together with “a convenient number” of federal judges. Some del- 
egates criticized the inclusion of judges on the grounds, as Gerry explained, 
that they would “have a sufficient check against encroachments on their own 
department by their exposition of the laws, which involved a power of deciding 
on their constitutionality.” Martin agreed that including judges in the council 
of revision would be “a dangerous innovation” because it would give them “a 
double negative,” as the constitutionality of laws “will come before the judges 
in their proper official character.”'* 

Over the course of the convention, eight delegates—including very promi- 
nent ones, such as Madison, Wilson, and Gouverneur Morris—stated that 
judges would have the authority under the Constitution to invalidate leg- 
islation. For example, Morris said that he could not agree that the judiciary 
“should be bound to say that a direct violation of the Constitution was law,” 
and Madison insisted that a constitutional ban on ex post facto laws would 
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“oblige the judges to declare such interferences null and void.” By contrast, 
just two delegates expressly rejected the idea of judicial review. John Francis 
Mercer of Maryland, who attended the convention only very briefly, “disap- 
proved of the doctrine that the judges as expositors of the Constitution should 
have authority to declare a law void.” Rather, in his view, “laws ought to be well 
and cautiously made, and then to be uncontrollable.” Dickinson declared that 
he was “strongly impressed” with Mercer’s remark and agreed that “no such 
power ought to exist.”!° 

Because judicial review was never a focal point of their discussions and be- 
cause most of the delegates probably had given the matter little thought, the 
convention failed to explicitly provide for judicial review either of federal legis- 
lation or by federal courts. The Supremacy Clause, which is the Constitution’s 
only express authorization of judicial review, speaks only of state judges invali- 
dating state laws that violate the Constitution or other federal law. 

The Supremacy Clause is only a procedural mechanism for enforcing fed- 
eral supremacy. The substantive standards against which judges were to mea- 
sure state laws to determine if federal supremacy had been violated would 
come from other provisions in the Constitution, as well as from federal trea- 
ties and statutes. Although most convention delegates had opposed Madison’s 
proposed federal veto, they overwhelmingly agreed with the veto’s primary 
object: to block state laws issuing paper money and providing relief to debt- 
ors. Thus, for example, while Gerry opposed an unqualified federal veto, he 
declared that he “had no objection to authoriz[ing] a negative to paper money 
and similar measures.”!'® 

To accomplish this goal, the Committee of Detail drafted a provision 
that ultimately became Article I, Section 10, of the Constitution, which pro- 
vides: “No state shall .. . coin money; emit bills of credit; make any thing but 
gold and silver coin a tender in payment of debts; [or] pass any ... law im- 
pairing the obligation of contracts. . ..” This provision would have barred most 
of the state relief measures of the 1780s—paper money emissions (including 
in the form of state land-bank loans), tender laws, and retrospective debtor 
relief measures, such as stay laws and installment laws. Under the Supremacy 
Clause, state judges—and, by implication, perhaps federal judges as well— 
would be enjoined to invalidate such state legislation." 

Most of the delegates regarded Article I, Section 10, as a critical compo- 
nent of their handiwork.* The Committee of Detail report would have per- 
mitted states, so long as Congress consented, to issue bills of credit or make 


* The Framers’ enthusiasm for this provision is somewhat ironic, given American protests 
against Great Britain’s prohibition of colonial issues of paper money in the decades leading up to 
the Revolutionary War. 
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something other than specie a legal tender. Nathaniel Gorham defended the 
committee’s proposal on the grounds that “an absolute prohibition of paper 
money would rouse the most desperate opposition” to the Constitution. But 
Sherman insisted, in reply, that “this is a favorable crisis for crushing paper 
money.” If Congress were authorized to allow state emissions, then “the friends 
of paper money would make every exertion to get into the legislature in order 
to license it.” The delegates then voted overwhelmingly in favor of the absolute 
prohibition.'!” 

The provisions in Article I, Section 10, were uncontroversial at the conven- 
tion. Most of them were approved without any serious debate. Even a fervent 
defender of state prerogatives such as Sherman had no qualms about barring 
states from issuing paper money. None of the three delegates who were pres- 
ent at the end of the convention but refused to sign the Constitution— Gerry, 
Mason, and Randolph—disagreed with the Constitution’s ban on states’ issu- 
ing paper money and enacting retrospective debtor relief laws.' 

The delegates’ loathing of paper money was starkly revealed in a debate on 
a provision reported by the Committee of Detail that would have authorized 
Congress—in contrast to the states—to emit bills of credit (in addition to 
its power of borrowing money). Morris, who moved to delete this provision, 
warned that the “[m]onied interest will oppose the plan of government if paper 
emissions be not prohibited.”* Mason objected to Morris’s motion, but he first 
took advantage of the occasion to reiterate his “mortal hatred to paper money.” 
Yet because he “could not foresee all emergencies, he was unwilling to tie the 
hands of the legislature. ... [T]he late war could not have been carried on, 
had such a prohibition existed.” Mercer raised another objection to Morris’s 
proposal: “It was impolitic also to excite the opposition of all those who were 
friends to paper money. The people of property would be sure to be on the side 
of the plan, and it was impolitic to purchase their further attachment with the 
loss of the opposite class of citizens.”!!* 

But the supporters of the motion proceeded to heap abuse on paper money. 
Oliver Ellsworth declared that this was “a favorable moment to shut and bar 
the door against paper money. The mischiefs of the various experiments which 
had been made were now fresh in the public mind and had excited the dis- 
gust of all the respectable part of America. By withholding the power from 
the new government, more friends of influence would be gained to it than by 
almost anything else.” Wilson concurred: Barring Congress from emitting 


*In 1783, Hamilton had proposed that Congress be deprived of the power to issue bills of 
credit—a power that “in its nature is pregnant with abuses and liable to be made the engine of 
imposition and fraud, holding out temptations equally pernicious to the integrity of government 
and to the morals of the people.” 
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paper money would “have a most salutary influence on the credit of the United 
States. . .. This expedient [paper money] can never succeed whilst its mischiefs 
are remembered. And as long as it can be resorted to, it will be a bar to other 
resources.” Butler declared himself “urgent for disarming the government of 
such a power.” George Read “thought the words [authorizing Congress to emit 
bills of credit], ifnot struck out, would be as alarming as the mark of the Beast 
in Revelations.” John Langdon stated that he would “rather reject the whole 
plan” than retain this language. The delegates then voted overwhelmingly to 
strike this provision.''* 

Although a majority of states had issued paper money and enacted debtor 
relief laws in the mid-1780s, proponents of such measures were largely absent 
from the Philadelphia convention. At one point, Mercer did refer to himself 
as “a friend to paper money,” yet almost all of his colleagues were enemies to 
it. Indeed, many of the delegates had played prominent roles in their state leg- 
islatures resisting what they called that “iniquitous system.” For example, in 
1786, Delaware had only narrowly resisted a paper money emission, yet none 
of its five delegates in Philadelphia had supported that measure, and Read had 
played a prominent role in defeating it. In the Virginia legislature, Madison 
and Mason had cosponsored a resolution denouncing the injustice of paper 
money.'° 

To deal with the related problem of debtors and tax protestors who tried 
to shut down courts rather than persuade legislatures to grant relief, the del- 
egates authorized Congress to suppress insurrections, to suspend the writ of 
habeas corpus in cases of rebellion, and to guarantee to every state a republi- 
can form of government. In 1786, the Confederation Congress had voted to 
raise an army to suppress Shays’s Rebellion, though the troops never took the 
field. Because the Articles authorized Congress to fight Indians but not to sup- 
press domestic insurrections, Congress had used the pretext that the troops 
were needed to defend the western frontier against hostile Indians. At the con- 
vention, Randolph complained that “Congress was intended to be a body to 
preserve peace among the states,” yet during Shays’s Rebellion, “it was found 
[Congress was] not authorized to use the troops of the confederation to quell 
it.”!!’ 

To be sure, some delegates thought that states should suppress their own 
rebellions, and others noted the difficulty of the federal government’s having 
to determine which of two contending factions within a state should be 


* Congress did not issue paper money until the Civil War. After the war, the Supreme Court 
first invalidated the Legal Tender Act, which made that paper money legal tender for debts, then 
narrowly reversed itself after President Ulysses S. Grant quickly appointed two new justices to 
the Court. 
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considered to be its legitimate government. Yet most delegates thought it “es- 
sential” that Congress have the power to suppress rebellions such as the recent 
one by debtors and tax protestors in Massachusetts. The possibility of slave 
insurrections may have been another reason to grant Congress this power, 
though none of the delegates said so.''® 

The delegates disagreed about whether Congress should be empowered to 
suppress a rebellion within a state without the state’s consent. The Committee 
of Detail report had authorized Congress to intervene against rebellions within 
a state only on the application of the state’s legislature. But several nationalist 
delegates supported a motion by Charles Pinckney to strike that qualification. 
Morris objected that it was “very strange” to “first form a strong man to protect 
us, and at the same time wish to tie his hands behind him.” Congress could be 
trusted, Morris argued, “with such a power to preserve the public tranquil- 
ity.” Langdon observed that the mere prospect of federal military intervention 
would “have a salutary effect in preventing insurrections.”'” 

However, those delegates more protective of state prerogatives strongly ob- 
jected to Pinckney’s motion. Gerry declared that he “was against letting loose 
the Myrmidons of the United States on a state without its own consent,” and 
Martin agreed that to do so would be “dangerous and unnecessary.” Gerry 
even ventured the opinion that “more blood would have been spilt” during 
Shays’s Rebellion had Congress “intermeddled.”!”° 

By an evenly divided vote, the delegates failed to strike the requirement of 
state consent for congressional intervention. However, in response to concerns 
that it might not be possible to convene the legislature ofa state when the violence 
requiring congressional intervention erupted, the convention provided that ap- 
plication to Congress could be made in such cases by the state executive.'”! 


As we have seen, the convention rejected one possible mechanism for en- 
forcing federal supremacy—the federal veto—and unanimously embraced 
another: the Supremacy Clause. To ensure the practical enforcement—as 
opposed to the merely theoretical proclamation—of federal supremacy, the 
delegates also created a federal supreme court and authorized Congress to 
create inferior federal courts as well. The Articles of Confederation had pro- 
vided for no federal courts of general jurisdiction. 

Although the Supremacy Clause bound state judges to elevate federal law— 
the Constitution, federal treaties, and federal statutes—over state law (includ- 
ing state constitutions) in cases of conflict, it could not guarantee they would 
actually do so. As Randolph observed at the convention, state courts could not 
“be trusted with the administration of the national laws. The objects of juris- 
diction are such as will often place the general and local policy at variance.” 
Specifically, as Madison had explained before the convention, state judges, 
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dependent on state legislatures for their tenure in office and salaries, might 
feel pressure to side with state interests, as inscribed in state law, when they 
conflicted with federal law. Moreover, even state judges endeavoring in good 
faith to do their duty under the Supremacy Clause might be unconsciously 
tempted to favor the laws of their states, toward which they might feel a natural 
sympathy, over those of the federal government. Finally, even if state judges 
manifested no bias in favor of state law in cases of conflict with federal law, the 
unavoidable ambiguities of language could lead judges in different states to 
interpret federal law differently.’ 

In a letter to Madison in which he criticized the proposed federal veto, 
Jefferson explained in concrete terms what was at stake in such instances of 
state-federal conflict, and he suggested a mechanism—other than the veto— 
for safeguarding federal interests. In Jefferson’s hypothetical, a British creditor 
sues on a prewar debt in a Virginia court. The debtor invokes as a defense a 
state law barring such suits from state court. The creditor replies by invoking a 
federal treaty “as controlling the state law.” Yet Jefferson worried that the state 
judges would be “weak enough to decide according to the views of their legis- 
lature.” Should that happen, “[a]n appeal to a federal court sets all to rights.”!*° 

Virtually all the delegates at the Philadelphia convention agreed with 
Jefferson’s reasoning: There must be a federal tribunal with jurisdiction to 
review state court decisions interpreting federal law. Even the New Jersey Plan 
contained such a provision. A federal supreme court vested with such juris- 
diction could both ensure a uniform interpretation of federal law and block 
blatant state attempts to defy federal authority.'** 

However, some delegates strongly opposed the Virginia Plan provision 
creating federal trial courts (in addition to one or more “supreme tribunals”), 
which they thought would usurp much of the jurisdiction exercised by state 
courts. The New Jersey Plan did not contemplate lower federal courts, though 
some small-state delegates became more supportive of such tribunals once the 
small states had secured equal voting power in the Senate. Thus, early in the 
convention's proceedings, Sherman objected to lower federal courts because 
of “the supposed expensiveness of having a new set of courts, when the existing 
state courts would answer the same purpose.” Later, he changed his position.'* 

The South Carolinians were the staunchest opponents of creating lower 
federal courts. Rutledge declared that state tribunals “ought to be left in all 
cases to decide in the first instance” because a right of appeal to the Supreme 
Court would be “sufficient to secure the national rights and uniformity of 
judgments.” Mandating federal trial courts not only would be “an unneces- 
sary encroachment on the jurisdiction of the states” but also would create 
“unnecessary obstacles” to ratification of the Constitution. Butler agreed that 


“[t]he people will not bear such innovations. The states will revolt at such 
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encroachments.” He thought that the convention should “follow the example 
of Solon, who gave the Athenians not the best government he could devise, 
but the best they would receive.” Martin supported the South Carolinians: 
Lower federal courts, by interfering with the jurisdiction of state tribunals, 
would “create jealousies and oppositions.” When Mason later decided that he 
could not sign the Constitution, one of his stated objections was that the fed- 
eral judiciary was constructed so as “to absorb and destroy the judiciaries of 
the several states.”!”° 

By contrast, Madison and his nationalist allies believed that federal trial 
courts were necessary because “an appeal would not in many cases be a 
remedy.” Madison asked, “What was to be done after improper verdicts in 
state tribunals obtained under the biased directions of a dependent judge 
or the local prejudices of an undirected jury?” If state trial judges and juries 
were hostile to—or unconscionably prejudiced against—federal interests, 
they could subvert federal law through biased evidentiary rulings or findings 
of fact. Such decisions might prove difficult to reverse in an appeal to the US 
Supreme Court.’”” 

It was essential, Madison declared, that there be “[a]n effective judiciary es- 
tablishment commensurate to the legislative authority.” A government lacking 
a proper judiciary (and executive) “would be the mere trunk of a body with- 
out arms or legs to act or move.” Gorham agreed that federal trial courts were 
“essential to render the authority of the national legislature effectual,” and he 
observed that states had not complained about federal trial tribunals vested 
with jurisdiction over piracies that had been established under the Articles. 
Addressing financial concerns, Rufus King argued that “the establishment of 
inferior tribunals would cost infinitely less than the appeals that would be pre- 
vented by them.”!”® 

Just over one week into the convention, the nationalists narrowly lost 
this battle over whether the Constitution would create lower federal courts. 
Rather than admitting defeat, they immediately regrouped and argued that 
at least Congress ought to have discretion to create such courts, even if the 
Constitution did not mandate them (as it did a supreme court). That proposal 
easily carried the day, and the Constitution authorizes but does not require 
Congress to create “tribunals inferior to the Supreme Court.” In 1789, the first 
Congress similarly split the difference between nationalists and those more 
protective of state sovereignty by establishing lower federal courts but not be- 
stowing upon them all of the jurisdiction authorized by the Constitution.'” 

The jurisdiction vested by the Constitution in the federal judiciary reflects 
the delegates’ understanding of which sorts of cases state tribunals could not 
be trusted fairly to adjudicate. In mid-June, the delegates agreed to the broad 
outlines of that jurisdiction, approving a resolution “that the jurisdiction of 
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the national judiciary shall extend to cases which respect the collection of the 
national revenue, impeachments of any national officers, and questions which 
involve the national peace and harmony.” The delegates were especially de- 
termined to ensure that foreigners would have access to tribunals that would 
fairly adjudicate their rights under federal treaties, and that federal rather than 
state courts would adjudicate cases involving the federal government’s collec- 
tion of its revenue. The convention delegated to the Committee of Detail the 
task of spelling out the specific jurisdictional provisions that ultimately ap- 
peared in Article III of the Constitution and then devoted very little time or 
attention to debating the committee’s jurisdictional proposals.'*° 

The jurisdiction of the federal courts would obviously extend to admiralty 
cases and to suits involving prize ships, which even the Articles (though author- 
izing no federal courts of general jurisdiction) had allocated, respectively, to 
federal trial courts and federal appellate tribunals. Such cases were especially 
likely to involve foreign litigants, which meant that national interests were di- 
rectly affected. More generally, cases in which foreign nationals and foreign 
nations were parties implicated foreign affairs, which came within the purview 
of the federal government and thus properly belonged in its tribunals.'*! 

The delegates also allocated to federal courts jurisdiction over cases “arising 
under” federal law, which would enable them to ensure a uniform interpreta- 
tion of federal law and to protect it from state subversion. Under this juris- 
dictional provision, states could no longer effectively nullify federal treaties 
through their courts’ interpretations, as they had done to the Treaty of Paris. 
Such “arising under” jurisdiction would also enable federal courts to control 
the interpretation of federal revenue laws—a vital means of self-protection for 
any government.'** 

In a move that would prove more controversial during the ratifying con- 
test, the delegates also extended federal court jurisdiction to many traditional 
state-law issues, such as tort claims and contract disputes, when the parties 
to the litigation were citizens of different states. In such cases, a federal court 
presumably would be a more neutral arbiter than a state tribunal located ina 
state in which only one of the parties was a citizen.'** 

The convention also had to decide how federal judges would be appointed 
and what their term of office would be. In the American colonies, judges held 
their offices at the Crown’s pleasure, and one of the grievances expressed by 
Americans in the Declaration of Independence was that the king had “made 
judges dependent on his will alone, for the tenure of their offices, and the 
amount and payment of their salaries.”'** 

The delegates in Philadelphia easily agreed that federal judges should enjoy 
tenure “during good behavior,” rather than serving a fixed term of years. 
However, late in the convention, Dickinson suggested that federal judges 
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ought to be removable “on address”—that is, “by the executive on the appli- 
cation by the Senate and House of Representatives.” Sherman defended this 
proposal as similar to the British practice, but most of the delegates agreed 
with Morris that “it was fundamentally wrong to subject judges to so arbitrary 
an authority.” Rutledge, who was a judge in South Carolina, thought it an “in- 
superable objection” to this proposal that federal judges would be the arbiters 
of disputes between states and the United States. Wilson agreed that “[t]he 
judges would be in a bad situation if made to depend on every gust of faction 
which might prevail in the two branches of our government.” Randolph op- 
posed the proposal as “weakening too much the independence of the judges.” 
The delegates overwhelmingly defeated Dickinson’s motion.'°* 

To further safeguard the independence of federal judges, the convention 
unanimously agreed that Congress should be barred from diminishing their 
salaries during their terms in office. For the same reason, Madison would 
have preferred that Congress be forbidden from increasing federal judges’ 
salaries during their time in office. However, most of the delegates thought 
that a salary increase might be warranted during a federal judge’s potentially 
lengthy tenure in office (during good behavior), and they rejected Madison’s 
proposal. In this regard, they specifically differentiated the nation’s executive, 
who would serve a much shorter term in office and thus ought to have his inde- 
pendence from Congress secured by a constitutional prohibition on increases 
as well as decreases of his salary.'*° 

The federal judiciary—vested with tenure during good behavior; removable 
from office only through conviction on animpeachment for treason, bribery, or 
other “high crimes and misdemeanors” by a two-thirds vote in the Senate; and 
protected against salary diminution—was far more independent of popular 
and legislative influence than were state judiciaries of the era. In several states, 
judges were appointed only to a fixed term of years, and in a couple of states, 
they were subject to annual reappointment. Thus, for example, none of the 
Rhode Island judges who had dared to question the constitutionality of the 
stringent enforcement mechanisms in the state legislature’s 1786 paper money 
scheme were reappointed by the legislature the following year. Moreover, in 
some states, the judges could be removed by “address” of the legislature, which 
was entirely at that body’s discretion, requiring no allegation of wrongdoing. 
Finally, few state constitutions protected the salaries of judges from diminu- 
tion while in office.'*” 

Although the delegates to the Philadelphia convention agreed that fed- 
eral judges should be independent, they disagreed about who should appoint 
them—the national legislature, the Senate, or the executive. This was part of 
a larger disagreement over the federal appointment power, which is discussed 
later in this chapter.'** 
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With regard to one final issue involving the federal judiciary, the conven- 
tion provided for jury trials in federal criminal cases but made no mention of 
them in civil cases. Several delegates objected to this omission. For example, 
Gerry thought that juries were necessary to guard against corrupt judges, 
and he warned that the Constitution authorized “a Star Chamber as to civil 
cases.” But other delegates argued that it would be difficult to specify in the 
Constitution the criteria that distinguished those civil cases in which jury 
trials were traditionally required from those, such as equity cases, in which 
they were not. (Courts of equity handled lawsuits in which plaintiffs sought 
remedies other than money damages, such as an injunction.) Moreover, those 
delegates opposing the inclusion of constitutional protection for jury trials in 
civil cases argued that Congress could be trusted to provide by statute for jury 
trials in the appropriate cases.'* 


The National Legislature 


Although Madison’s defeat on the proposed federal veto was his most bitter 
loss at the convention, it was not his only one. On two issues involving the 
upper house of the national legislature—how to apportion representation 
among the states and how to select its members—Madison also suffered major 
defeats. 

The Virginia Plan provided for a bicameral national legislature—to which 
only Benjamin Franklin, the convention’s oldest delegate, objected. Franklin 
was fond of the unicameral legislature established by the Pennsylvania con- 
stitution of 1776, which he had helped to write. Committed democrats in 
Pennsylvania had not wished to “balance” the people’s will with an upper leg- 
islative house. Only one other state, Georgia, had emulated this feature of the 
Pennsylvania constitution, and few of the delegates in Philadelphia admired it. 
Thus, the convention quickly and easily (perhaps even unanimously) agreed 
to a bicameral Congress.'*° 

About three weeks into the convention, small-state delegates proposed 
the New Jersey Plan, which would have preserved the unicameral nature of 
Congress. William Paterson defended unicameralism at the federal level, 
where “legislative objects are few and simple.” Wilson objected, noting the 
“danger of a legislative despotism,” which could be restrained only by divid- 
ing the legislature “within itself, into distinct and independent branches.” As 
we have seen, the New Jersey Plan, with its unicameral Congress, was mainly 
a bid by small-state delegations to preserve the principle of equal state rep- 
resentation in at least one branch of the national legislature, not an embrace 
of unicameralism on its merits. Replacing the unicameral Confederation 
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Congress with a bicameral legislature was one of the easier decisions made in 
Philadelphia.'" 

The delegates disagreed a bit more over the Virginia Plan’s proposal that the 
people directly elect their representatives in the lower house of the national 
legislature. To Madison, it was “essential to every plan of free government” 
that one branch of it be popularly elected because there must be some “sympa- 
thy between them [the people] and their rulers.” Although conceding that he 
“was an advocate for the policy of refining the popular appointments by suc- 
cessive filtrations,” Madison declared that it would be pushing that principle 
too far to apply it to the lower house of the national legislature as well as to the 
upper house, the executive, and the judiciary. In addition, only direct popular 
election of representatives would put Congress on a par with state legislatures 
in terms of their authority to claim to speak for the people. If nothing else, 
as Jefferson later pointed out to Madison, because Congress was vested with 
the power of taxation, the lower house must be popularly elected to preserve 
“inviolate the fundamental principle that the people are not to be taxed but by 
representatives chosen immediately by themselves.”!* 

The proposal for direct popular election of members of the lower house 
elicited some of the most vigorous denunciations of democracy heard at the 
convention. Invoking Shays’s Rebellion, Gerry opposed direct election of rep- 
resentatives on the grounds that the people were “the dupes of pretended pa- 
triots” and were “daily misled into the most baneful measures and opinions by 
the false reports circulated by designing men.” Sherman preferred that state 
legislatures choose members of the lower house because he considered the 
people unqualified to do so. Moreover, the selection of congressional represen- 
tatives by state legislatures would, Sherman said, “preserve harmony between 
the national and state governments.” Charles Cotesworth Pinckney defended 
state legislative selection of members of the House on the grounds that a ma- 
jority of his state’s citizens had been “notoriously for paper money as a legal 
tender,” while the state legislature, from “some sense of character,” had refused 
to comply with that demand.'* 

Yet most of the delegates agreed with Madison that the people must have 
some direct role in electing the federal legislature. A well-established maxim 
of government, often explicitly quoted in state constitutions of the era, held 
that all power was vested in and derived from the people. Mason insisted that 
government had a duty “to attend to the rights of every class of the people.” 
Conceding that “we had been too democratic,” now he was “afraid we should 
incautiously run into the opposite extreme.” However inconvenient the demo- 
cratic principle might prove to be in practice, “it must actuate one part of the 
government. It is the only security for the rights of the people.” Wilson called 
popular election of the House “the cornerstone” of the entire system.'** 
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Although several delegates defended popular election of the House primar- 
ily in terms of principle, pragmatic calculations may have been at least equally 
important. First, as Wilson explained, providing for the people to elect their 
congressional representatives would be critical to rallying public support for 
the Constitution, without which it would be impossible to create the much 
stronger national government that many of the delegates desired. He favored 
“raising the federal pyramid to a considerable altitude, and for that reason 
wished to give it as broad a basis as possible. No government could long subsist 
without the confidence of the people.”'* 

Second, if congressional representatives were not to be chosen by the 
people, then they probably would be selected by state legislatures. Yet Madison 
thought the convention should avoid giving “too great an agency [to] the state 
governments in [constituting] the general one.” King worried that state legis- 
latures “would constantly choose men subservient to their [the legislatures’] 
own views as contrasted to the general interest,” and Wilson agreed that state 
legislatures would be influenced in their choice of congressional representa- 
tives “by an official sentiment opposed to the general government.” Wilson 
blamed state officeholders, not the people, for opposing federal measures under 
the Articles. Mason went so far as to argue that state legislatures had issued 
paper money when the people were against it, and that those legislatures would 
probably “send to the national legislature patrons of such projects if the choice 
depended on them.” By substantial margins, the convention approved popular 
election of House members, defeating repeated efforts by Charles Cotesworth 
Pinckney to substitute state legislative selection." 

Despite their embrace of direct popular election of the House, the delegates 
sought ways to neutralize populist influence upon national representatives. 
State constitutions of the 1770s had greatly increased the number of legisla- 
tive representatives on the theory that the resulting smaller constituencies per 
legislator would ensure better representation of the people’s will and closer 
scrutiny of legislative self-dealing. Rejecting that approach, Madison observed 
at the convention that elections of representatives might “safely be made by 
the people if you enlarge the sphere of election.” If the people had made bad 
choices in electing representatives, Madison believed, “it will generally be 
found to have happened in small districts.” Larger districts would favor the 
election of large property holders—because they commanded wider spheres 
of influence through patronage networks—who could be relied upon not to 
support legislative action that threatened property rights.'*” 

Other delegates stated similar views. Wilson observed, “There is no danger 
of improper elections if made by large districts. Bad elections proceed from 
the smallness of the districts which give an opportunity to bad men to intrigue 
themselves into office.” Invoking with approval the example of the Virginia 
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senate, John Francis Mercer, who had lived most of his life in Virginia before 
recently relocating to Maryland, explained how that body’s larger geographic 
districts had made it easier for town dwellers, who were less likely to support 
policies such as debtor relief, to “unite their votes in favor of one favorite, and 
by that means always prevail over the people of the country, who being dis- 
persed will scatter their votes among a variety of candidates.”"* 

The convention eventually approved an initial Congress of only sixty-five 
members (assuming all thirteen states approved the Constitution and joined 
the union), which was much smaller than almost all of the lower houses of 
state legislatures, while Congress represented a vastly larger number of con- 
stituents. One congressman would represent much more than ten times the 
number of constituents as the average state legislator.'”” 

Even Madison, despite his preference for large districts that diluted populist 
influence, thought that the number of congressmen in the first House should be 
doubled. He warned that too small a House “would not possess enough of the 
confidence of the people and would be too sparsely taken from the people to 
bring with them all the local information which would be frequently wanted.” 
Madison also argued that the additional expense of a larger body, which some 
delegates had invoked as an argument for keeping the House small, was “too 
inconsiderable to be regarded.” Supporting Madison, Gerry added that a larger 
House would have the advantage of being harder to corrupt. Yet Madison’s 
motion to double the size of the first House was overwhelmingly defeated.'° 

Near the close of the convention, Hugh Williamson of North Carolina 
twice suggested that the delegates reconsider increasing the size of the House, 
and Madison seconded Williamson’s initial proposal. Hamilton, who had left 
the convention but then returned in order to be present for its conclusion, 
strongly endorsed the proposed change. As “a friend to a vigorous govern- 
ment,” he considered it “essential that the popular branch of it should be ona 
broad foundation.” At the very least, Hamilton worried that a House of only 
sixty-five would “warrant a jealousy in the people for their liberties.” Yet the 
convention narrowly rejected Williamson’s proposal both times he made it. 
When Mason explained his unwillingness to sign the Constitution at the end 
of the convention, he listed among his grievances the fact that the House of- 
fered “not the substance but the shadow only of representation.” This would be 
one of the Antifederalists’ principal criticisms of the Constitution.’ 

However, on the last day of the convention, the delegates agreed to a pro- 
posal made by Gorham and forcefully endorsed by Washington—his only 
substantive contribution to the convention’s proceedings—that would au- 
thorize a larger House in the near future. In August, the delegates had agreed 
that the ratio for apportioning representatives to constituents after a na- 
tional census had been taken should not exceed one for every forty thousand 
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persons. On September 17, Gorham suggested reducing the minimum size of 
each House district to thirty thousand. Supporting the motion, Washington 
explained, “The smallness of the proportion of representatives had been con- 
sidered by many members of the convention an insufficient security for the 
rights and interests of the people.” He also argued that making the change 
would enhance the prospects of ratification. The delegates then unanimously 
agreed to Gorham’s proposal, which authorized—but did not require—future 
Congresses to increase the size of the House. Notwithstanding the change, the 
convention had approved what most Americans would regard as a very small 
lower house of the national legislature.’ 

In addition to creating a small House with very large constituencies, the 
Constitution reposed in Congress the authority to revise state regulations of 
the “times, places, and manner” of congressional elections. At the convention, 
Madison defended vesting such a power in Congress on the grounds that states 
would “sometimes fail or refuse to consult the common interest at the expense 
of their local convenience or prejudices.” Significantly, this revisionary power 
was understood to authorize a congressional mandate that states select their 
representatives “at large” rather than in districts. In other words, Congress 
could require that each member of a state’s House delegation represent—and 
be elected by—the entirety of the state’s electorate.'*? 

At-large elections would be yet another means—and a more subtle one—of 
limiting local populist influence on congressional representatives. Statewide 
elections for congressmen would dilute the power of ordinary citizens, who 
would have a harder time coordinating their political efforts across large geo- 
graphic areas. As Pennsylvania delegate George Clymer later observed, at-large 
elections would produce “a good and respectable representation’— that is, rep- 
resentatives unlikely to support tax and debtor relief legislation. Madison later 
told Jefferson that at-large elections would “confine the choice to characters of 
general notoriety and so far be favorable to merit.” Indeed, Federalists would 
go so far as to claim that conducting House elections in single-member dis- 
tricts was “contrary to the true spirit of the Constitution, which aims at being 
as national as possible in the choice of representatives.”'** 

The independence of congressional representatives from populist influence 
would inevitably be a function not only of how they were selected but also of 
how long they served in office—a point on which the Virginia Plan had taken 
no position. All convention delegates agreed that House members should 
serve shorter terms than other federal officeholders. In the 1780s, members of 
the lower house of two state legislatures— Connecticut and Rhode Island— 
served six-month terms. In ten other states, members of lower houses served 
annual terms, and in South Carolina they were elected biennially. Such short 
tenures in office partly reflected the reaction of Revolutionary-era Americans 
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Figure 3.5 Nathaniel Gorham, a Charlestown merchant, who represented 
Massachusetts in the Confederation Congress, served as chairman of the Committee 
of the Whole at the Philadelphia convention, and supported ratification at his state’s 
ratifying convention. (Museum of Fine Arts, Boston) 


against the seven-year terms served by members of the British House of 
Commons.'** 

At the Philadelphia convention, many delegates—both nationalists and 
antinationalists—supported annual elections for the House. Sherman declared, 
“Frequent elections are necessary to preserve the good behavior of rulers.” 
Representatives “ought to return home and mix with the people. By remaining at 
the seat of government, they would acquire the habits of the place, which might 
differ from those of their constituents.” Wilson observed that annual elections 
were “most familiar and pleasing to the people” and were best for “an effectual 
representation of the people at large.” Agreeing that “[t]he people were attached 
to [the] frequency of elections,” Randolph declared that he would prefer annual 
elections as well, were it not for “the inconvenience which would result from 
them to the representatives of the extreme parts of the empire.”!°° 

For years, New Englanders had suspected that the southern gentry would 
seize upon the occasion of a national convention to foist a more “aristocratic” 
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government upon them. Thus, unsurprisingly, Gerry of Massachusetts now in- 
sisted, “The people of New England will never give up the point of annual elec- 
tions.” They knew that in the early eighteenth century, members of the British 
Parliament had extended their terms in office from three years to seven, and 
would consider any departure from annual elections “as the prelude to a like 
usurpation.” Annual elections, Gerry declared, were “the only defense of the 
people against tyranny,” and he opposed longer terms for House members as 
much as he would “a hereditary executive.”!*” 

However, other delegates preferred longer terms for congressional repre- 
sentatives. Daniel of St. Thomas Jenifer, a Maryland delegate, proposed three- 
year terms on the grounds that too great a frequency in elections “rendered the 
people indifferent to them and made the best men unwilling to engage in so 
precarious a service.” Deeming instability to be one of the “great vices of our 
republics,” Madison enthusiastically supported the proposal. Annual terms 
would be “almost consumed in preparing for and traveling to and from the seat 
of national business,” and a longer term would “be necessary, in a government 
so extensive, for members to form any knowledge of the various interests of the 
states to which they do not belong.” Hamilton defended three-year terms for 
House members on the grounds that the checks the convention was develop- 
ing “in the other branches of government would be but feeble and would need 
every auxiliary principle that could be interwoven.” 

In response to Gerry’s argument that the people would resist any departure 
from annual elections, Madison objected that “if the opinions of the people 
were to be our guide, it would be difficult to say what course we ought to take.” 
No convention delegate “could say what the opinions of his constituents were 
at this time; much less could he say what they would think if possessed of the 
information and lights possessed by the members here; and still less what 
would be their way of thinking 6 or 12 months hence.” Instead, the delegates 
must simply consider “what was right and necessary in itself for the attainment 
of a proper government.” A good plan would “recommend itself,” and the “re- 
spectability of this convention” would further enhance the prospects of its pro- 
posals being approved.'*” 

Unpersuaded, Gerry continued to insist “that it was necessary to consider 
what the people would approve.” He objected that, according to Madison’s rea- 
soning, if “we supposed a limited monarchy the best form in itself, we ought to 
recommend it, though the genius of the people was decidedly adverse to it.”1°° 

About two weeks into the convention, the delegates voted by seven states 
to four in favor of triennial elections for the House. About ten days later, as a 
compromise measure, they reduced the term of congressmen to two years.'*! 

Onaseries of additional issues, the convention also embraced positions that 
increased the independence of congressional representatives from state and 
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popular influence. Under the Articles of Confederation, state legislatures had 
the power to “recall” their congressional delegates for any reason whatsoever 
during their one-year term in office. Both the Virginia Plan and (implicitly) the 
New Jersey Plan had continued the practice of recall for congressional repre- 
sentatives. Yet, in the end, the delegates, apparently agreeing with Hamilton’s 
view that congressional representatives subject to recall would “come with the 
prejudices of their states rather than the good of the union” as their guiding 
light, voted unanimously to deny state legislatures such a power.’ 

The Virginia Plan had also rendered congressional representatives ineli- 
gible for re-election for an unspecified period of time after their term in office 
(of unspecified length) had expired. The Pennsylvania constitution of 1776 
deemed such mandatory rotation in office essential to preventing “an incon- 
venient aristocracy of entrenched officials.” In 1785, the Massachusetts legis- 
lature declared that “[t]he world cannot but admire that prudence and wisdom 
which by providing for a rotation of members in Congress fixed one impor- 
tant barrier against corruption.” Indeed, the Massachusetts legislature had 
initially instructed its delegates to the Philadelphia convention not to agree 
to any departure from the Articles’ mandate of rotation in office (before ex- 
cising that instruction on the grounds that the state should offer an unquali- 
fied endorsement of the convention). Despite such precedents, the delegates 
in Philadelphia unanimously voted to reject mandatory rotation in office for 
congressional representatives.'® 

Many contemporary republicans also believed that popular sovereignty 
included a right of the people to “instruct” their representatives, and several 
state constitutions of the era explicitly provided for such a right. For example, 
New Hampshire’s constitution of 1784 declared that the people have a right 
“to assemble” and “give instructions to their representatives.” Indeed, more 
than one state legislature had “instructed” its delegation to the Philadelphia 
convention. Yet the delegates omitted such a right from the Constitution. 
Because instruction, recall, and mandatory rotation in office—all mecha- 
nisms for limiting the independence of representatives—were omissions from 
the Constitution, casual observers might have failed to notice such departures 
from the status quo.'®* 

The relative independence of congressional representatives would also 
depend, in part, on who paid their salaries. Under the Articles of Confederation, 
state legislatures paid—not always very faithfully—the salaries of their con- 
gressional delegates. Those delegates to the Philadelphia convention who were 
most supportive of state influence within the federal government argued that 
congressional representatives ought to be paid from state treasuries. Opposing 
congressional payment of representatives’ salaries, Ellsworth noted that rea- 
sonable compensation might vary across states, given different standards of 
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living. Defending the same position, Williamson argued that eastern states 
ought not to have to subsidize representatives from future western states, 
which would probably contribute less to the federal treasury and whose rep- 
resentatives “would be employed in thwarting their [the easterners’] measures 
and interests.”!°° 

Nationalist delegates—including Madison, Wilson, and King—insisted 
that the federal government should pay the salaries of congressional repre- 
sentatives. According to Madison’s notes, Hamilton “strenuously” opposed 
making national representatives dependent on state legislative payment of 
their salaries: “Those who pay are the masters of those who are paid.” Randolph 
agreed that if states paid the salaries of congressional representatives, then “a 
dependence would be created that would vitiate the whole system.” Mason 
warned that if state legislatures selected senators—as the convention had pro- 
visionally decided they would—and also determined the pay of congressmen, 
then “both houses will be made the instruments of the politics of the states.” 
Gorham worried that thrifty state legislatures would cut congressional sala- 
ries in “such a manner as to keep out of offices men most capable of executing 
the functions of them.” Morris argued that leaving states to pay the salaries of 
congressmen would be unjust to distant states, whose members would incur 
greater expenses.’ 

In response to this nationalist onslaught, Ellsworth warned that the state 
legislatures, which would inevitably play an important role in the ratifying 
process, would look askance at the argument that the convention delegates had 
given “the general government such powers because we could not trust you.” 
Yet, in June, the convention narrowly defeated his proposal for state legisla- 
tive payment of congressmen’s salaries. Later, much to the surprise of many 
delegates, the Committee of Detail nonetheless reported a provision making 
state legislatures responsible for the salaries of members of both houses of 
Congress. Having experienced a nationalist conversion once small states were 
guaranteed equal representation in the Senate, Ellsworth objected to the com- 
mittee’s proposal on the grounds that it rendered the House too dependent on 
state legislatures, and the delegates rejected it.'°’ 

Even after the delegates had agreed that congressional salaries should be 
paid from the national treasury, the question remained whether Congress or 
the Constitution itself should set those salaries. Wilson opposed fixing con- 
gressional compensation in the Constitution because circumstances would 
inevitably change. Gorham worried that if the Constitution were to set con- 
gressional pay, the convention “could not venture to make it [the pay] as liberal 
as it ought to be without exciting an enmity against the whole plan.” Gorham 
and Jacob Broom of Delaware argued that if state legislators could be trusted 
to set their own salaries, then so could congressional representatives.’ 
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While Gorham worried that for the Constitution to fix a generous salary for 
congressmen would rally opposition to ratification, King was concerned that 
for the Constitution to leave congressional salaries to Congress’s discretion 
“would excite greater opposition” than would specifying “any sum that would 
be actually necessary or proper.” Ellsworth agreed that delegating Congress 
discretion “for that purpose would produce strong, though perhaps not insu- 
perable objections.” Madison argued that the Constitution should fix congres- 
sional pay because representatives were too self-interested to determine their 
own compensation: “It would be indecent to put their hands into the public 
purse for the sake of their own pockets.” Sherman agreed that congressmen 
should not set their own salaries, though for the opposite reason—that they 
would fix wages too low rather than too high, thus disabling all but the wealthy 
from serving. He suggested that the Constitution fix a moderate salary to be 
paid from the US Treasury, which states would then be free to supplement as 
they saw fit. In the end, the convention voted in favor of Congress’s setting con- 
gressional salaries, rather than their being established by the Constitution.’ 

In addition to all the mechanisms just discussed for limiting state and pop- 
ulist influence on congressional representatives, the delegates also considered 
adding to the Constitution a requirement of property qualifications for voting 
in congressional elections and for holding federal office generally. As to the 
former, such suffrage qualifications would prevent those most likely to have 
redistributive motives from participating in congressional elections. As to the 
latter, property qualifications for officeholding would ensure that the federal 
government would be administered by those persons— Hamilton called them 
“the rich and well born”— most inclined to resist populist influence upon their 
policymaking. Most elite statesmen of the era agreed that government should 
be staffed by people like themselves, who were affluent enough to possess the 
leisure time for public service and the financial independence to resist bribery 
and interest group influence.'”” 

The egalitarian ideology of the Revolutionary War and the political impera- 
tive of raising soldiers to fight it had inspired the drafters of state constitutions 
in the mid-1770s to relax suffrage restrictions. Yet those constitutions none- 
theless retained some property qualifications for voting, and most of the del- 
egates at the Philadelphia convention favored such requirements for federal 
elections."”! 

Warning that “[t]he ignorant and the dependent can be as little trusted with 
the public interest” as small children, Morris argued that participation in con- 
gressional elections should be limited to those satisfying a certain real-property 
requirement. Without such a suffrage restriction, Morris warned, as the coun- 
try came to “abound with mechanics and manufacturers who will receive their 
bread from their employers,” voters could no longer be counted upon to be “the 
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secure and faithful guardians of liberty.” Dickinson agreed that limiting the 
vote to holders of real property was a “necessary defense against the dangerous 
influence of those multitudes without property and without principle, with 
which our country like all others will in time abound.” Madison, too, thought 
that freeholders “would be the safest depositories of republican liberty” in the 
future, when “a great majority of the people will not only be without landed, 
but any other sort of, property” and thus would become “the tools of opulence 
and ambition.”!” 

Franklin was the aberrational delegate who opposed property qualifica- 
tions on the merits. He argued that the convention “should not depress the 
virtue and public spirit of our common people, of which they displayed a great 
deal during the war.” Franklin expressed his “dislike of everything that tended 
to debase the spirit of the common people,” and he reminded his colleagues 
that “[s]ome of the greatest rogues he was ever acquainted with were the rich- 
est rogues.”!7 

Many other delegates objected to the Constitution’s specifying property 
qualifications for voting in congressional elections, not because they objected 
in principle but because, as Ellsworth explained, “[t]he states are the best 
judges of the circumstances and temper of their own people.” Wilson argued it 
would be “difficult to form any uniform rule of qualifications for all the states.” 
Gorham observed that cities such as Philadelphia, New York, and Boston al- 
ready permitted merchants and mechanics who could not satisfy a freehold 
requirement to vote and had endured no inconvenience from doing so. Mason 
noted that eight or nine states had already expanded the suffrage beyond free- 
holders, and that people who currently voted in state elections but would be 
excluded from participating in congressional contests if the Constitution im- 
posed significant property qualifications would oppose ratification. Ellsworth 
agreed: “The people will not readily subscribe to the national Constitution if it 
should subject them to be disfranchised.”!* 

For these practical reasons—the difficulty of devising uniform property 
qualifications for the entire nation and the inadvisability of disfranchising 
people who already voted—rather than for any principled opposition, the del- 
egates overwhelmingly rejected specifying in the Constitution property quali- 
fications for voting in congressional elections. Instead, they provided that the 
suffrage qualifications for such elections would be the same as those imposed 
by states in the elections for the larger house of their legislatures. The delegates 
assumed that states would continue to impose property qualifications, which 
would then automatically apply in federal elections as well.'” 

Convention delegates were even more supportive of property qualifications 
for federal officeholders. To be sure, a few delegates, including Morris and 
Dickinson, thought that imposing property qualifications for voters would 
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obviate the need to impose them for officeholders. Yet others agreed with 
Gerry that, if “property be one object of government, provisions for securing 
it cannot be improper.” Mason proposed that the Constitution require federal 
legislators—and his motion was soon amended to include members of the fed- 
eral executive and judiciary as well—to own a certain amount of landed prop- 
erty and that it disqualify those with public indebtedness. He explained that 
such debtors had often secured seats in state legislatures “in order to promote 
laws that might shelter their delinquencies, and that this evil had crept into 
Congress.”!”° 

Although most of the delegates favored property qualifications for fed- 
eral officeholders, they encountered difficulties in figuring out which ones 
to impose. Dickinson preferred to leave the issue to Congress’s discretion, as 
it would be impossible to make a complete list of appropriate qualifications, 
“and a partial one would by implication tie up the hands of the legislature from 
supplying the omissions.” He also objected to inserting into a republican con- 
stitution “a veneration for wealth.” King warned of “great danger in requiring 
landed property as a qualification [for holding federal office] since it would 
exclude the monied interest, whose aids may be essential in particular emer- 
gencies to the public safety.”!”” 

Madison agreed with King and proposed that the convention strike out the 
word “landed” from Mason’s motion to impose property qualifications for fed- 
eral officeholding. He explained that many landholders were more indebted 
than their land was worth, and the “unjust laws of the states” were more attrib- 
utable to “this class of men than any others.” Indeed, “[i]t had often happened 
that men who had acquired landed property on credit got into the legislatures 
with a view of promoting an unjust protection against their creditors.” Thus, 
Madison concluded that a small landed-property qualification “would be no 
security,” and a large one “would exclude the proper representatives of those 
classes of citizens who were not landholders.” In other words, Madison be- 
lieved that commercial, financial, and manufacturing interests, despite their 
probable inability to satisfy a substantial landed-property qualification, ought 
to be eligible to hold federal office.'” 

Apparently agreeing with Madison, the delegates voted by ten states to one 
to strike out the word “landed” from the proposed property qualification for 
federal officeholding. Then they voted by eight states to three in favor of the 
Constitution’s imposing such (nonlanded) property qualifications—not only 
for congressmen and senators but also for the federal judiciary and executive.'” 

Yet instead of setting property qualifications for federal office in the 
Constitution as the delegates had wished, the Committee of Detail entrusted 
the matter to Congress. Rutledge, who had chaired the committee, explained 
that it “had reported no qualifications because they [the committee members] 
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could not agree on any among themselves, being embarrassed by the danger 
on one side of displeasing the people by making them high and on the other 
of rendering them nugatory by making them low.” Ellsworth, who had also 
served on the committee, now offered two arguments for leaving property 
qualifications for federal officeholding to Congress’s discretion rather than 
fixing them in the Constitution. First, “[t]he different circumstances of dif- 
ferent parts of the United States” rendered uniform qualifications impracti- 
cal: “Make them so high as to be useful in the southern states, and they will be 
inapplicable to the eastern states. Suit them to the latter, and they will serve no 
purpose in the former.” Second, “the probable difference between the present 
and future circumstances” of the country made it likely that qualifications “ac- 
commodated to the existing state of things” would “be very inconvenient in 
some future state.”"*° 

Madison objected that delegating the task of setting property qualifications 
for federal officeholders to Congress would vest “an improper and dangerous 
power in the legislature.” The qualifications for voting and officeholding were 
“fundamental articles in a republican government and ought to be fixed by the 
Constitution” to prevent legislatures from subverting them. Charles Pinckney 
objected that if the task of setting property qualifications were referred to 
Congress, then the first set of representatives elected would not have been 
subjected to those requirements. While professing opposition to “an undue 
aristocratic influence in the Constitution,” Pinckney nonetheless thought it 
essential that national officeholders “be possessed of competent property to 
make them independent and respectable.” He proposed that the Constitution 
fix the property requirements and suggested $100,000 for the president and 
half that for federal judges and members of Congress—thresholds that 99 per- 
cent of the population could not have satisfied.'*! 

When Morris suggested broadening Congress's power to enable it to 
impose any qualifications whatsoever for federal office—not just property 
qualifications—Williamson expressed concern that a majority of lawyer legis- 
lators might limit officeholding to fellow attorneys. Rutledge suggested as an 
alternative that the Constitution specify that the officeholding qualifications 
for congressional representatives from a particular state be the same as those 
for that state’s legislature. Yet when Wilson proposed abandoning qualifica- 
tions for federal officeholding altogether on the grounds that Congress prob- 
ably never would be able to devise a uniform rule for the entire nation and that 
specifying a congressional power to impose property qualifications implicitly 
would exclude the power to set other qualifications, a majority of the delegates 
agreed. Thus, even though most of the delegates strongly supported property 
qualifications for federal officeholding, the Constitution they drafted neither 
imposes any nor expressly authorizes Congress to do so.'*” 
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Apportioning Representation in 
the National Legislature 


Figuring out how to structure the upper house of the national legislature 
proved far more vexing to the convention than designing the lower house. 
Indeed, apportioning representation among the states in the Senate proved 
to be the most contentious issue in Philadelphia, initially creating an impasse 
that threatened to prematurely terminate the convention. As Madison later 
explained to Jefferson, this issue created “more embarrassment and a greater 
alarm for the issue of the convention than all the rest put together.”!*° 

As we have seen, the Virginia Plan proposed apportioning representation 
in both houses of the national legislature according “to the quotas of con- 
tribution, or to the number of free inhabitants, as the one or the other rule 
may seem best in different cases.” In other words, the principle of equal state 
representation in Congress, which had been fundamental to the Articles of 
Confederation, was to be replaced with representation apportioned according 
to either population or tax contributions, or some combination of the two.'** 

For Madison, a population-based apportionment of representation in 
Congress seems to have been important partly because he believed that once 
it had been agreed to, “many of the objections now urged in the leading states 
against renunciations of power will vanish.” In other words, Madison expected 
the larger states to become more nationalistic if they were guaranteed greater 
influence within the national government. He believed that the main reason 
Virginia had objected to proposed amendments to the Articles that would 
expand Congress’s powers was that its population advantage was not reflected 
in a federal legislature where each state had an equal vote. In addition, equal 
state representation in the federal legislature connoted a confederation rather 
than a nation, and Madison wished to obliterate the Confederation. For both 
of these reasons, a population-based apportionment of congressional repre- 
sentation was, for Madison, mainly a means to his nationalist ends. Yet such an 
apportionment also appealed to him and most of the large-state delegates as a 
matter of simple justice.'*® 

Shortly before the convention began, Madison had predicted that a major- 
ity of state delegations in Philadelphia would approve population-based repre- 
sentation in Congress. States that were already large—most notably, Virginia, 
Pennsylvania, and Massachusetts—would favor it based on their current 
population advantage, while the underpopulated southern states of Georgia 
and South Carolina would support it because they anticipated that their popu- 
lations would increase dramatically in the near future. (North Carolina, al- 
ready fairly populous, would support it for both reasons.) This assumption that 
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southern states would soon experience large population gains was pervasive 
at the time. The territory comprising the southern states was four times that 
of the northern states. In addition, land in the North, which had been settled 
earlier, was largely occupied—excluding the vast Northwest Territory, which 
was only sparsely inhabited by white settlers—while the South still contained 
vast stretches of unoccupied land.'*° 

Ina preliminary discussion of the Virginia Plan’s formula for apportioning 
representation in the national legislature, some northern delegates objected 
to the idea of apportionment based on “quotas of contribution.” King pointed 
out that the states’ financial contributions to the national government would 
constantly be changing, which would make it difficult to apportion representa- 
tion on that basis. However, his real concern may have been that northerners, 
who on average were less wealthy than southerners, would fare better under an 
apportionment scheme based on population than under one based on tax con- 
tributions. As an alternative, Hamilton suggested the other half of the Virginia 
Plan’s formula—apportionment based on “free inhabitants.” Yet other north- 
erners, such as Morris, objected to a purely population-based apportionment 
on the grounds that property was “the main object of society” and thus “it 
ought to be one measure of the influence due to those who were to be affected 
by the government.”!*” 

Agreeing that “property was certainly the principal object of society” and 
understanding that apportionment based on population might mean under- 
counting or not counting at all their slaves, most southern delegates strongly 
preferred an apportionment based on wealth or “quotas of contribution.” 
Yet southern resistance to a population-based apportionment of Congress 
would disappear if an accommodation could be reached about counting their 
slaves—a topic explored at length in chapter 4.'** 

Hoping to secure an early convention vote rejecting the principle of equal 
state representation in the federal legislature, Madison proposed deferring the 
question of whether the apportionment of Congress should be based on pop- 
ulation, tax contributions, or some combination thereof. Instead, he wished 
the delegates simply to agree provisionally that “the equality of suffrage estab- 
lished by the Articles of Confederation” should be rejected. Yet Madison’s goal 
was frustrated when George Read from the tiny state of Delaware objected.'*” 

In the months prior to the convention, Read had written two letters to his 
Delaware colleague John Dickinson warning that the small-state delegates 
must “keep a strict watch upon the movements and propositions from the 
larger states, who will probably combine to swallow up the smaller ones by ad- 
dition, division, or impoverishment.” Read believed that Delaware “would at 
once become a cypher in the union” if deprived of an equal vote in Congress, 
and he had learned from newspaper reports and private conversations that the 
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relative “voice of the states” in Congress was likely to be a topic at the conven- 
tion. Read worried that “the argument or oratory of the smaller state commis- 
sioners will avail little” at a convention in which the interest of the states in 
securing majority control of the federal government would be so great. Read 
told Dickinson that he trusted nothing to the “candor, generosity or ideas of 
public justice” of the larger states, and thus advised that “every guard that can 
be devised for this state’s protection against future encroachment should be 
preserved or made.”!”° 

Now, in response to Madison’s resolution rejecting equal state represen- 
tation in Congress, Read moved to postpone the issue on the grounds that 
the Delaware delegates, who were under instruction not to approve any such 
change from the Articles, would have to “retire” from the convention if the 
resolution were approved. Indeed, Read had cleverly ensured—“as a prudent 
measure on the part of our state’— that the Delaware legislature inserted such 
a restriction into its delegates’ instructions to save them from “disagreeable 
argumentation” at the convention.'”! 

As the debate over apportionment of representation in Congress un- 
folded, Madison and his nationalist allies insisted that anything other than a 
population-based apportionment would be “confessedly unjust.” The minority 
ought not to be able, Madison argued, to “negative the will of the majority” 
or to “extort measures by making them a condition of [the minority’s] assent 
to other necessary measures.” Moreover, to give a legislature that was not ap- 
portioned according to population the power to directly tax individuals would 
be to “subject the system to the reproaches and evils which have resulted from 
the vicious representation in Great Britain’ —the so-called rotten boroughs, in 
which mere handfuls of voters elected members of Parliament. Tiny Delaware, 
which at the time had fewer than 60,000 residents, ought not to have equal 
representation with massive Virginia, which had about 750,000.'” 

Madison also explained to the convention, as he had to his friends before- 
hand, that while equal state representation in Congress had also been unjust 
in principle under the Articles, at least it had been bearable then because “the 
acts of Congress depended so much for their efficacy on the cooperation of the 
states,” which enabled the large states to have “a weight both within and with- 
out Congress nearly in proportion to their extent and importance.” However, 
under the Constitution, congressional measures “would take effect without 
the intervention of the state legislatures,” and thus a vote from a small state 
ought not to have “the same efficacy and importance as a vote from a large 
one.”!°3 

Other large-state delegates also insisted upon the unfairness of equal 
state representation in Congress. Hamilton declared that this practice would 
“shock too much the ideas of justice and every human feeling,” and he insisted 
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that “[i]t was not in human nature that Virginia and the large states should 
consent to it, or if they did, that they should long abide by it.” Wilson argued 
that “as all authority was derived from the people, equal numbers of people 
ought to have an equal number of representatives and different numbers 
of people different numbers of representatives.” The large states had approved 
the Articles in spite of their departure from this fundamental principle 
of justice, Wilson explained, only because “in the hour of danger” (the 
Revolutionary War) they had been willing to make “a sacrifice of their inter- 
est to the lesser states.” Now, however, “the time has come when justice will 
be done to their claims.” Morris likewise objected to the small states’ treating 
as a “sacred compact” a concession they had extracted under the pressure of 
wartime exigencies.'”* 

In addition, Madison noted that the injustice of equal state representation 
in Congress would only be compounded over time. As western states were 
added to the union on a footing of equality, “a more objectionable minority 
than ever” would exercise control over the federal government. Why should 
the delegates admit a principle that “must infuse mortality into a constitution 
which we wished to last forever?” Wilson similarly warned, “A vice in the rep- 
resentation, like an error in the first concoction, must be followed by disease, 
convulsions, and finally death itself.”!”° 

The large-state delegates also responded to their adversaries’ argument that 
any injustice suffered by the large states as a result of equal state representa- 
tion in one house of Congress would be minimal because that house could 
only block legislation, not enact it on its own. In reply, Wilson observed that 
bad governments were of two sorts: those that did too little and those that did 
too much. The United States suffered “under the weakness and inefficiency 
of its government.” Equal state representation in the Senate would “leave the 
United States fettered precisely as heretofore.” Madison added two additional 
arguments on this score. The small states could use their disproportionate 
power in an equally apportioned Senate to “extort measures [from the House] 
repugnant to the wishes and interest of the majority.” In addition, the conven- 
tion would probably allocate to the Senate “some great powers in which [the 
House] could not participate.” Thus, the small states would, in fact, be able to 
“impose measures adverse” to the majority's interest even without the House’s 
concurrence.'”° 

In support of their justice-centered arguments, the large-state delegates 
contended that defenders of equal state representation in the national legis- 
lature were making a metaphysical mistake. Wilson asked, “Can we forget for 
whom we are forming a government? Is it for men, or for the imaginary beings 
called states? ... We talk of states, till we forget what they are composed of.” 
Hamilton similarly argued that it was “the rights of the people composing” 
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the states, not the “artificial beings resulting from the composition,” which de- 
served representation.!”” 

Madison agreed that “too much stress was laid on the rank of the states 
as political societies.” States forming a nation that could levy taxes and raise 
troops from the citizenry were more analogous to counties within a state, 
which were not generally afforded equal representation in a state legislature, 
than they were to sovereign nations forming a treaty on a footing of equality. 
Conceding that states might deserve equal representation in Congress if the 
national government were “to act on the states as such,” Madison declared that 
he could not think of “a single instance in which the general government was 
not to operate on the people individually.”!"* 

Even to the extent that states had sovereign interests deserving of protec- 
tion, large-state delegates questioned whether the states, large or small, had 
anything genuinely to fear from the federal government that the convention 
was designing. Wilson noted that state legislatures would select US senators— 
a decision the convention had already made, as we shall see—while the federal 
government enjoyed no “reciprocal opportunity” to defend itself by electing a 
branch of state governments. Madison wondered why the federal government 
would have any incentive to usurp the authority of state governments upon 
which it would have to depend in governing a vast continent.’” 

Even if the federal government dared to encroach on state prerogatives, 
Wilson noted, state legislatures would raise a general alarm in response. It was 
the federal government that “would be in perpetual danger of encroachment 
from the state governments,” rather than the other way around. Madison con- 
firmed that the history of all confederacies revealed a tendency “to anarchy 
[rather] than to tyranny.”?”° 

Large-state delegates also addressed the concern voiced by their opponents 
that a population-based apportionment of congressional representation would 
render small states vulnerable to oppression by a coalition of large states. 
Madison conceded that if there was “real danger” of such a combination, he 
would be willing to give the smaller states “defensive weapons,” but he insisted 
that no such danger existed. Madison explained that the three largest states— 
Virginia, Pennsylvania, and Massachusetts—had little in common in regard 
to “manners” or religion, and their economies were “as dissimilar as any three 
other states.” In Massachusetts, the staple was fish; in Pennsylvania, wheat 
and flour; and in Virginia, tobacco. So “[w]Jhere is the probability of a combi- 
nation?” Madison asked. The comparable size of the populations of the large 
states was not a circumstance to be feared by the small states, but rather one 
that would make “rivalships . .. more frequent than coalitions.”*”' 

Hamilton agreed that “there could not be any ground for combination 
among the states whose influence was most dreaded,” given the geographic 
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distance separating the large states from one another and “all the peculiarities 
which distinguish the[ir] interests.” He insisted, “The only considerable dis- 
tinction of interests lay between the carrying and non-carrying states, which 
divides instead of uniting the largest states.” Although the small states spoke 
of the importance of being protected from domination, Hamilton declared, 
the apportionment dispute was really just “a contest for power.” On at least 
one occasion, a small-state delegate, Gunning Bedford of Delaware, seemed 
almost to admit as much: The small states were not going to “act from pure 
disinterestedness.” The rotten boroughs of Great Britain “held fast their con- 
stitutional rights ... and are we to act with greater purity than the rest of 
mankind?”* 

Hugh Williamson, who represented North Carolina—already a popu- 
lous state and expecting soon to become even more so—went even further 
in denouncing what he saw as the small states’ power grab. The objective of 
the small states, he explained, was to secure majority control of the national 
government, which would enable them to burden larger states with an undue 
proportion of the taxes required to support that government. The large states’ 
vulnerability to oppressive taxation in an equally apportioned national leg- 
islature would soon be exacerbated by the admission into the union of low- 
population and relatively poor western states, which “would consequently be 
tempted to combine for the purpose of laying burdens on commerce and con- 
sumption, which would fall with greatest weight on the old states.” Franklin 
confirmed that the large states feared “their money will be in danger” if the 
small states received equal voting power in Congress.” 

Finally, large-state delegates warned that if their small-state counterparts 
insisted on equal state representation in the national legislature, the conven- 
tion might fail, which could mean the end of the Confederation. Ought the 
small states not to consider the “consequences of suffering the Confederation 
to go to pieces?” Madison wondered. “If the large states possessed the avarice 
and ambition with which they were charged,” he observed, then the small 
states would suffer the most from the absence of a strong national government 
to protect them. Worse yet, Madison hypothesized, a failure to unite on just 
terms would exacerbate external dangers that might transform the states “into 
vigorous and high toned governments” with “too much energy,” which would 
not only leave the small states vulnerable to the large but might prove “fatal to 
the internal liberty of all.” Indeed, “[t]he same causes which have rendered the 
old world the theater of incessant wars, and have banished liberty from the face 
of it, would soon produce the same effects here.”””* 

Morris painted an even more lurid picture of the consequences of the small 
states’ failing to accept equitable apportionment principles: “This country 
must be united. If persuasion does not unite it, the sword will.” In such an 
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event, “[t]he stronger party will then make traitors of the weaker, and the gal- 
lows and halter will finish the work of the sword.”*® 

Small-state delegates offered a variety of responses to these arguments 
for population-based apportionment of representation in both houses of 
Congress. As we have seen, William Paterson of New Jersey questioned the 
legitimacy of the convention’s even considering a departure from the provi- 
sion of the Articles guaranteeing equal state representation in Congress. The 
convention had been charged with amending the Articles and had “no power 
to go beyond the federal scheme.” Even if the convention had such power, 
Paterson insisted, “the people are not ripe for any other [scheme],” and the del- 
egates “must follow the people; the people will not follow us.” Moreover, Roger 
Sherman of Connecticut wondered, why should the large states object now to 
the principle of equal state representation in Congress when they had accepted 
it under the Confederation? His fellow Connecticut delegate Oliver Ellsworth 
asked, “[W]as it meant to pay no regard to this antecedent plighted faith?”*”* 

Small-state delegates also denied that justice required population-based 
apportionment of representation in the national legislature. While the large- 
state delegates might have convinced themselves that they had “right on their 
side,” Bedford told them that “interest had blinded their eyes,” and he ridi- 
culed their “endeavor to amuse us with the purity of their principles and the 
rectitude of their intentions.” Luther Martin of Maryland declared that “an 
equal vote in each state was essential to the federal idea, and was founded in 
justice and freedom.” The states had been put “in a state of nature towards each 
other” by virtue of their separation from Great Britain, and in such circum- 
stances, “[s]tates, like individuals, were ... equally sovereign and free.” The 
states had then “entered into the Confederation on the footing of equality,” 
and “they met now to amend it on the same footing.” Although acknowledging 
that governments derived their just powers from the people, Paterson denied 
that the Confederation had rendered state distinctions obsolete: “When inde- 
pendent societies confederate for mutual defense, they do so in their collective 
capacity; and then each state for those purposes must be considered as one of 
the contracting parties.” Paterson saw “no more reason that a great individual 
state contributing much should have more votes than a small one contributing 
little than that a rich individual citizen should have more votes than an indi- 
gent one.”*”” 

Because the states were “so many political societies” and the federal govern- 
ment was to be formed for the states “in their political capacity as well as for 
the individuals composing them,” William Samuel Johnson of Connecticut* 


* Born in 1727, Johnson, although he served in the Stamp Act Congress in 1765, was an op- 
ponent of independence and was arrested at one point on suspicion of communicating with the 


The Constitutional Convention 189 


Figure 3.6 William Paterson, who had served as New Jersey’s attorney general and 
later became one of that state’s original US senators, helped draft the 1789 Judiciary 
Act and then was appointed by President Washington to the US Supreme Court. 
(Collection of the Supreme Court of the United States) 


argued that the states ought to be “armed with some power of self-defense.” 
Sherman similarly observed that equal state representation in at least one 
house of the national legislature was “not so much . . . a security for the small 
states as for the state governments, which could not be preserved unless they 
were represented and had a negative in the general government.”*”® 

Martin argued that the large-state delegates were inconsistent in their treat- 
ment of state sovereignty. When the issue was whether small states deserved 
equal representation in at least one house of the national legislature, large- 
state delegates such as Pennsylvania’s James Wilson treated the states as mere 
“phantoms, ideal beings.” Yet when the issue was whether large states could 
be carved up against their will, suddenly “political societies were of a sacred 


enemy. At the Philadelphia convention, he served as chairman of the Committee of Style, which 
put the finishing touches on the Constitution. From 1787 to 1800, he served as president of 
King’s College (later, Columbia University). 
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nature.” (The Constitution does, in fact, require the consent of a state’s legis- 
lature before that state, in whole or in part, can be formed into a new state to 
be admitted into the union.) Paterson conceded that the elimination of state 
distinctions would justify population-based apportionment of representation 
in Congress, yet he observed that the large states did not appear eager to share 
their superior “stock of land” with the small states.*” 

More fundamentally, small-state delegates insisted that their states would 
be utterly dominated in Congress by the three largest states if both houses 
were apportioned according to population. Such a representation scheme, 
according to Paterson, would strike “at the existence of the lesser states.” 
Bedford noted that population-based representation would entitle Delaware 
to just one-ninetieth of the representatives in the House, while Pennsylvania 
and Virginia together would receive one-third. He accused the large states of 
seeking “a system in which they would have an enormous and monstrous influ- 
ence” and would be able to “crush the small ones whenever they stand in the 
way of their ambitions or interested views.” Paterson objected that New Jersey 
would “be swallowed up” by population-based apportionment and thus would 
“never confederate” on such a plan. Martin called congressional representa- 
tion apportioned according to population “a system of slavery for ten states,” in 
which the three largest states would control nearly half the votes in Congress 
and could do as they pleased, barring “a miraculous union of the other ten.”*"° 

Moreover, small-state delegates dismissed the argument that their states 
had nothing to fear from large-state alliances in Congress. At a minimum, as 
Ellsworth observed, “three or four states can more easily combine than nine or 
ten states.” In addition, he noted that the large states might agree to monopo- 
lize among themselves appointments to important federal offices or support 
a commercial treaty allowing only three or four free ports within the United 
States and then allocating those among themselves.*"! 

Indeed, voting patterns at the convention itself dispelled the notion that 
large states had no common interests in opposition to those of the small ones. 
For example, on the Virginia Plan’s proposal to empower the national govern- 
ment to veto state laws, the three largest states had voted in favor and the seven 
smaller ones against.”” 

In addition, small states and large states had clashed repeatedly in Congress 
during the early to mid-1780s over the issue of states’ ceding their western 
land claims to the union—an issue that defined their very sizes. In those de- 
bates, small-state congressional delegates had argued that large states should 
transfer their claims to western lands to Congress, which could then sell the 
land to private parties and use the revenue to pay off the war debt. By contrast, 
congressional delegates from large states such as Virginia and Massachusetts 
had insisted that Congress commit itself “against the dismemberment of any 
state without the previous approbation of the state about to be dismembered.” 
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Virginia’s congressional delegates reported that small states that “wish for 
every facility to lessen the larger ones” opposed Congress’s providing any such 
guarantee to the large states. In 1784, a delegate from the populous state of 
North Carolina had complained that “[t]he little states can’t lose sight of that 
object; their size when compared to the larger ones appears so trifling, that it 
creates in them a degree of envy.” Two years earlier, Madison had written that 
the small states opposed Virginia’s western land claims both from “a lucrative 
desire of sharing in the vacant territory as a fund of revenue” and out of “the 
envy and jealousy naturally excited by superior resources and importance.””" 

The issue of western lands had not disappeared by the time of the conven- 
tion, as Georgia and North Carolina had yet to cede theirs to Congress—much 
to the annoyance of those states that had already done so. Just months before 
the convention, George Read of Delaware had complained of Congress’s 
policy on western lands, which he thought sacrificed “the just claims of the 
smaller and bounded states to a proportional share therein, for the purpose of 
discharging the national debt incurred during the war.” Read reiterated that 
objection at the convention. When large-state delegates denied any common- 
ality of interest among their states, Martin observed that they had a shared 
interest in securing constitutional protection against the union’s seizing their 
western lands without their consent. When Wilson, from the large state of 
Pennsylvania, objected to a provision that would have allowed, in his words, 
a state “to be torn asunder without its own consent,” the delegations divided 
along roughly the same lines as they did on the question of population-based 
apportionment of representation in the national legislature—thus suggest- 
ing that large and small states did indeed have conflicting interests on this 
issue.”'* 

Finally, small-state delegates observed that if the large states really had no 
interests in common with each other and in opposition to those of the small 
states, then “there could be no danger” in providing all states with an equal 
vote in Congress. Yet if large states did have systematically different interests 
from the small states, then inequality of suffrage “would be dangerous to the 
smaller states.”*'S 

Two weeks into the convention, the delegates voted by seven states to three 
(with one delegation divided) — only eleven states were represented until New 
Hampshire’s delegation arrived in Philadelphia in late July—to apportion rep- 
resentation in the lower house of the national legislature “according to some 
equitable ratio of representation” rather than the Articles’ rule of equal state 
representation. The same day, the delegates voted by six states to five in favor 
of apportioning the second branch of the national legislature according to the 
same rule as the first, after defeating by the same margin a motion to give each 
state one vote in the upper house. Just as Madison had predicted before the 
convention, a coalition of the three largest states (Virginia, Pennsylvania, and 
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Massachusetts) and the three southernmost states, which were expecting soon 
to become large (Georgia, South Carolina, and North Carolina), voted in favor 
of population-based apportionment of representation. As Bedford explained, 
although Georgia was “a small state at present”— the third smallest in terms of 
population—“she is actuated by the prospect of soon becoming a great one.””!° 

Convention delegates overwhelmingly shared the assumption that the pop- 
ulation advantage would soon shift toward the South and the West.* Morris 
observed, “It has been said that North Carolina, South Carolina, and Georgia 
[alone] will in a little time have a majority of the people of America.” Mason 
opined that the southern and western populations would predominate within 
only “a few years.” Of course, this assumption about future demographic 
trends ultimately proved completely wrong, as the North’s population advan- 
tage quickly grew in the decades after 1787, mainly because European immi- 
grants generally preferred not to locate in the South, where they would have to 
live in a slave society and compete with slave labor.*”” 

Despite being outvoted on initial tallies, the small-state delegations re- 
mained insistent upon securing equal state representation in at least one house 
of Congress, and they threatened to abandon the convention—and, if neces- 
sary, the union—rather than relinquish their position. The same day the initial 
votes were taken, Sherman announced that “[t]he smaller states would never 
agree to the plan on any other principle (than an equality of suffrage in this 
[the upper] branch).” His Connecticut colleague Ellsworth similarly warned 
that “if there was no compromise on this issue, then our meeting would ... 
be in vain.” The small states “would risk every consequence rather than part 
with so dear a right.” Delaware’s John Dickinson told Madison that the small 
states “would sooner submit to a foreign power, than submit to be deprived of 
an equality of suffrage in both branches of the legislature.” Paterson declared 
that New Jersey would “rather submit to a monarch, to a despot, than to such 


a fate.”?!8 


* Debate on two other issues at the convention confirms this widespread contemporane- 
ous assumption regarding demographic trends. First, expecting future population trends to 
favor their states, southern delegates demanded that Congress be required to take a periodic 
census and to reapportion congressional representation based on its results. They strongly op- 
posed leaving such a census and readjustment to the discretion of what they expected would be, 
initially, a northern-dominated Congress. Second, on the question of whether newly admitted 
western states—which, from the perspective of 1787, seemed likely to be populated mostly by 
southerners—would be admitted to the union on equal terms with the original thirteen states, 
it was mostly northern delegates such as Gouverneur Morris who favored limiting the congres- 
sional representation of new states. By contrast, most southern delegates agreed with Mason that 
new states should be “subjected to no degrading discriminations.” 
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Large-state delegates dug in their heels as well. Rufus King declared that 
Massachusetts “would never be prevailed on to yield on an equality of votes.” 
If the small states were “fixed and unalterable” in their demand for equal rep- 
resentation in the Senate, King insisted, “there could not be less obstinacy on 
the other side.” Wilson stated that he hoped the small states would “not aban- 
don a country to which they were bound by such strong and endearing ties.” 
However, “[i]f the minority of the people of America refuse to coalesce with 
the majority on just and proper principles [and] a separation must take place, 
it could never happen on better grounds.” Wilson warned that “[i]f the small 
states will not confederate on this plan’—an “equitable” ratio of representa- 
tion in both houses of Congress—“Pennsylvania and, he presumed, some 
other states would not confederate on any other.””!” 

The issue of how to apportion representation in Congress dominated the 
convention for well over a month and began to color its deliberations on 
other issues. Gerry later recalled that the dispute had become “so serious as 
to threaten a dissolution of the convention.” Similarly, Madison, much later in 
life, reported that the “[g]reat zeal and pertinacity” demonstrated by both the 
large and the small states over the representation issue had produced a situa- 
tion that was “not only distressing but seriously alarming.”””° 

Late in June, small-state delegates suggested that the convention appeal to 
New Hampshire's chief executive to immediately send that state’s delegation, 
already appointed by the legislature, to Philadelphia. In his convention notes, 
Madison recorded that “it was well understood that the object was to add New 
Hampshire to the number of states opposed to the doctrine of proportional 
representation, which it was presumed from her relative size she must be ad- 
verse to.” Large-state delegates questioned the propriety of such a missive: 
New Hampshire’s political leaders knew about the convention and were free 
to send a delegation if they wished. And why not write a similar letter to Rhode 
Island? Wilson objected that such a communication would be inconsistent 
with the convention’s confidentiality rules, and the proposal was defeated.””! 

The low point in the convention’s proceedings may have been a speech by 
Gunning Bedford, whom delegate William Pierce described in his character 
sketches of the other delegates as “warm and impetuous in his temper and pre- 
cipitate in his judgment.” Observing that the large-state delegations had been 
voting based on their “interest” and “ambition,” Bedford accused them of “evi- 
dently seeking to aggrandize themselves at the expense of the small [states].” 
Staring directly at them, he declared, “I do not, gentlemen, trust you.” If the large 
states refused to compromise and the Confederation dissolved as a result, 
Bedford threatened, then “the small [states] will find some foreign ally of more 
honor and good faith, who will take them by the hand and do them justice.” 
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King immediately upbraided Bedford for his “vehemence unprecedented,” 
which had culminated in his threat to “court the protection of some foreign 
hand.” King was “grieved that such a thought had entered into his [Bedford’s] 
heart.” Randolph also criticized “the warm [i.e., heated] and rash language of 
Mr. Bedford.” A few days later, Bedford apologized for the “warmth” of expres- 
sion that was “natural and sometimes necessary” among lawyers, and he back- 
tracked from his statement, insisting that he had been misunderstood and that 
he “did not mean that the small states would court the aid and interposition of 
foreign powers.” Yet Bedford continued to warn ominously that “no man can 
foresee to what extremities the small states may be driven by oppression,” and 
he denounced threats by large-state delegates that “the sword is to unite.” 

Franklin appealed for calm. Earlier, he had reminded his colleagues that they 
had been sent there “to consult, not to contend with each other,” and he had 
warned that “declarations of a fixed opinion and of determined resolution never 
to change it neither enlighten nor convince us.” Franklin had also observed that 
“[p]ositiveness and warmth on one side naturally beget their like on the other 
and tend to create and augment discord and division in a great concern.””** 

Now, with the convention at risk of dissolving, Franklin tried a different 
tack, wondering why the delegates had not theretofore thought of “humbly ap- 
plying to the Father of lights to illuminate our understandings.” Accordingly, 
he introduced a motion to require that, henceforth, the delegates engage in 
daily prayers “imploring the assistance of Heaven.” In response, Hamilton 
and several other delegates warned, according to Madison’s summary of their 
remarks, that while such a measure might have been appropriate at the con- 
vention’s outset, to undertake it now might “lead the public to believe that 
the embarrassments and dissensions within the convention” had occasioned 
it. Evincing an unusual degree of consensus, the delegates overwhelmingly 
agreed that prayers were unnecessary, though out of respect to Franklin they 
permitted the motion to die without a formal rejection.” 

Although tensions were high, hints of a possible compromise had been in the 
air for some time. Just one week into the convention, Dickinson had predicted 
that the issue of representation in Congress “must probably end in mutual con- 
cession,” which would give each side its favored method of apportionment in one 
house of Congress. On June 11, Sherman had proposed what became known as 
the Connecticut Compromise,* named for its principal sponsors: Representation 


* Although I will adhere to the traditional nomenclature by calling this resolution of the rep- 
resentation issue the “Connecticut Compromise,” it bears emphasis that the compromise repre- 
sented a major victory for the small states, as measured against the baseline of what a majority of 
delegations had initially approved—that is, representation apportioned according to population 
in both houses. 
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Figure 3.7 Benjamin Franklin—author, inventor, statesman, and diplomat—who was 
a close second to Washington in the esteem of his fellow Americans. (Courtesy National 
Gallery of Art, Washington) 


in the House would be apportioned according to population, while in the Senate 
each state would have an equal voice. Such an approach would combine the fed- 
eral and national principles—the idea of states as “political societies” and as “dis- 
tricts of people,” as described by Johnson of Connecticut. Sherman defended the 
notion that all national measures should require the concurrence of a majority 
of the states and a majority of the people. Although the Connecticut delegates 
repeatedly advanced this compromise, it took a month of anguished delibera- 
tions after they had first proposed it before the convention would agree to it.””® 

When two of Georgia's delegates who had voted consistently for population- 
based apportionment in both houses of Congress left Philadelphia in early July 
(to attend Congress, which was sitting in New York), the large states lost their 
slender majority on the issue. The convention now divided five states to five, 
with Georgia’s remaining two delegates divided, on whether the states should 
be equally represented in the Senate.*”” 

With Franklin urging both sides to “part with some of their demands in 
order that they may join in some accommodating proposition” and some 
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large-state delegates dropping hints of their willingness to compromise, 
Charles Cotesworth Pinckney suggested the appointment of a grand commit- 
tee, consisting of one delegate from each state, to work out a solution. Sherman 
supported the motion: “It seems we have got to a point that we cannot move 
one way or the other.” He was certain that nobody “meant that we should 
break up without doing something,” and a committee was “most likely to hit 
on some expedient.” Likewise pleading for compromise, North Carolina’s 
Hugh Williamson warned that “if we do not concede on both sides, our busi- 
ness must soon be at an end.” A committee might be able to pursue a com- 
promise “with more coolness.” While Martin professed no objection to the 
appointment of a committee, he made clear that he thought there was nothing 
to compromise: “You must give each state an equal suffrage [in the Senate] 
or our business is at an end.” Randolph went along with the appointment of a 


committee, though he held “no great hopes that any good will arise from it”—a 
228 


viewpoint also stated by Lansing. 


Figure 3.8 Roger Sherman of Connecticut, one of the oldest delegates, a prominent 
figure in both state and national politics, and a molder of critical compromises at the 
Philadelphia convention. (Yale University Art Gallery) 
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Wilson and Madison strongly opposed appointment of the committee, 
which they feared would reach a compromise that violated principles of justice 
by departing from population-based apportionment. Yet the convention none- 
theless voted to appoint the committee by nine states to two; even Madison’s 
Virginia colleagues deserted him on this issue. The method of selecting the 
committee and its eventual composition virtually ensured that the small-state 
delegates would get what they wanted. By the rules of the convention, com- 
mittees were chosen by a ballot of all state delegations present. In this case, 
the delegates chosen from the large states—such as Gerry and Mason—were 
those who had already evinced the greatest inclination to compromise, while 
those selected from the small states—such as Yates, Paterson, and Martin— 
were among those who had been most vociferous in demanding equal state 
representation in the Senate.” 

The committee selected Gerry as its chair. When he presented its report 
to the convention, he explained that although members had held “differ- 
ent opinions,” they had quickly agreed on the compromise proposed by the 
Connecticut delegates, “merely in order that some ground of accommodation 
might be proposed.” According to the committee’s recommendation, each 
state would receive one representative in the House for every forty thousand 
inhabitants, with any state lacking that number of residents nonetheless re- 
ceiving one representative. Each state would receive an equal vote in the 
Senate. As a sop to the large states, which were relinquishing their commit- 
ment to population-based apportionment of the Senate—an arrangement that 
the convention had tentatively approved more than once—the committee pro- 
posed that bills for raising revenue or appropriating money must originate in 
the House and would not be subject to amendment in the Senate.”*” 

The convention had earlier considered and rejected a proposal for such 
an “origination clause.” Its principal proponent, Gerry, had argued that the 
House “was more immediately the representatives of the people, and it was a 
maxim that the people ought to hold the purse strings.” In Great Britain, only 
the House of Commons could introduce money bills, and Gerry emphasized 
that the convention, even though “dislik[ing] the British government for the 
oppressive measures” imposed on American colonists, should “not be so far 
prejudiced as to make our [constitution] in everything opposite to theirs.”**! 

However, during this earlier debate, other delegates had opposed restrict- 
ing the power of the Senate in this way. Butler denied any analogy between 
the House of Lords and the Senate and warned that if “the Senate should 
be degraded by any such discriminations, the best men would be apt to de- 
cline serving in it in favor of the other branch.” Madison agreed that “[t]he 
Senate would be the representatives of the people as well as the first branch.” 
He also thought the proposed restriction was likely to prove inefficacious, as 
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senators “would easily prevail on some member of the [House] to originate 
the bill they wished to be passed.” Madison argued that senators “would be 
generally a more capable set of men,” and thus “it would be wrong to disable 
them from any preparation of [this most important] business.” Observing that 
the South Carolina constitution contained such an origination clause, Charles 
Cotesworth Pinckney reported that it had “been a source of pernicious dis- 
putes between the two branches.” The convention then had rejected Gerry’s 
proposal by a vote of seven states to three.**” 

However, as an inducement to the large-state delegates to accept the 
Connecticut Compromise, Gerry’s committee had reintroduced an origina- 
tion clause. As Gerry later explained the rationale, the committee had thought 
it “highly unreasonable and unjust” that a small state, which might contribute 
only 1/6Sth of any federal tax, should nevertheless have an equal right with a 
large state, which might contribute as much as 10/6Sths of the same tax, “to 
take money from the pocket of the latter, more especially as it was intended 
that the powers of the new legislature should extend to internal taxation.” 
Furthermore, Gerry stated, the right of spending money should be in propor- 
tion to the ability to raise it, and “the larger states would not have the least secu- 
rity for their property if they had not the due command of their own purses.””** 

However, other large-state delegates denigrated the concession of an origi- 
nation clause as, in Madison’s words, “nothing more than a nominal privilege.” 
Madison thought that the powers to regulate trade and make treaties were 
more important than the power to raise money, yet the House was to receive 
no favoritism on those issues. Wilson agreed that this concession was “a trifle 
light as air.” If both branches retained the power to block legislation, what dif- 
ference did it make which originated a bill? Charles Cotesworth Pinckney pro- 
claimed it astonishing that anyone could regard this origination clause as a 
genuine concession.”** 

By contrast, Gerry insisted that an origination clause was “of great con- 
sequence,” and he called it “the cornerstone of the accommodation.” For the 
Constitution to declare that the Senate did not possess “the confidence of the 
people in money matters” would reduce that branch’s “weight and influence,” 
which he considered desirable. Mason, who had also served on the commit- 
tee that designed the compromise, defended the clause on the grounds that 
only the House consisted of “the immediate representatives of the people.” By 
a narrow margin, the convention approved this origination clause, though the 
delegates later watered it down to cover only revenue-raising bills—excising 
appropriations bills from the clause—and to permit the Senate to amend such 
bills initiated by the House.*** 

On the Connecticut Compromise as a whole, Madison expressed firm 
opposition. It would be “in vain to purchase concord in the convention 
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on terms which would perpetuate discord among their constituents.” 
The convention should not “depart from justice in order to conciliate the 
smaller states and the minority of the people ofthe United States.” Madison 
wanted to call the bluff of the small-state delegates: “He was not apprehen- 
sive that the people of the small states would obstinately refuse to accede 
to a government founded on just principles and promising them substan- 
tial protection.” Specifically, he did not think that “Delaware would brave 
the consequences of seeking her fortunes apart from the other states,” nor 
would it “pursue the rash policy of courting foreign support” (as suggested 
by Bedford). Similarly, Madison declared that he did not believe that “the 
people of New Jersey, notwithstanding the decided tone of the gentle- 
man from that state [Paterson], would choose rather to stand on their own 
legs, and bid defiance to events, than to acquiesce under an establishment 
founded on principles the justice of which they could not dispute and abso- 
lutely necessary to redeem them from the exactions levied on them by the 
commerce of the neighboring states.””*° 

Several other delegates who also supported population-based apportion- 
ment backed Madison. Butler of South Carolina agreed that the Connecticut 
Compromise was “evidently unjust,” and Wilson insisted that “firmness was 
sometimes a duty of higher obligation” than conciliation. Morris denied that 
the small states would dissolve the union if they lost on this issue: “[T]he ties of 
interest, of kindred and of common habits which connect them with the other 
states will be too strong to be easily broken.”**” 

By contrast, small-state delegates staunchly defended the compromise 
as “necessary” and “reasonable,” and Paterson insisted that the small states 
would remain in the union on no other terms. Indeed—and this was of cru- 
cial importance—some delegates supporting population-based apportion- 
ment had concluded that a concession to the small states on representation 
in the Senate was inescapable. For example, Gerry, although he still had “ma- 
terial objections” to the compromise he had helped to formulate, stated that 
“if we do not come to some agreement among ourselves, some foreign sword 
will probably do the work for us.” Mason agreed that an accommodation was 
necessary, observing that he “would bury his bones in this city rather than 
expose his country to the consequences of a dissolution of the convention 
without anything being done.” Although he continued to defend the prin- 
ciple of population-based apportionment of representation in both houses of 
Congress, Mason “supposed that some points must be yielded for the sake of 
accommodation.”*** 

The delegations from Virginia, Pennsylvania, and South Carolina contin- 
ued to resist equal state representation in the Senate. But North Carolina had 
abandoned the large-state coalition, and the delegations from Georgia and 
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Massachusetts were now evenly divided on the issue, leaving the small states 
with a victory margin of six to three.*” 

Delegates from states that were either large or planned soon to become so 
proposed various intermediate solutions that would preserve an advantage for 
their states in the Senate, albeit short of what a straightforward population- 
based apportionment would afford them. Charles Pinckney, who had earlier 
suggested dividing the states into three different-sized “classes,” which would 
be allocated different numbers of senators, now proposed a sliding scale by 
which the smallest states would get a single senator and the largest state, 
Virginia, would receive five. Wilson seconded the proposal, which Madison 
supported as a reasonable compromise. Yet Gerry, recognizing that the small- 
state delegates tasted victory and would not compromise further, declared that 
Pinckney’s proposal had “no hope of success,” and it was indeed rejected.””° 

Franklin proposed a different compromise: All states would have an equal 
vote in the Senate on issues affecting state sovereignty, a state’s authority over 
its own citizens, and the appointment of federal government officials. But with 
regard to fixing federal officeholders’ salaries, and raising and appropriating 
money more generally, voting power in Congress would be allocated propor- 
tionately to the states’ relative contributions to the federal treasury. Randolph 
suggested yet another compromise: Both branches of the federal legislature 
would be apportioned according to population, but the executive would be se- 
lected through a system of equal state voting, which would afford the small 
states an effective check on Congress.*"! 

King continued to insist that Massachusetts “would never be prevailed on 
to yield to an equality of votes [in the Senate],” but his fellow Massachusetts 
delegate Caleb Strong observed that the convention had appointed a commit- 
tee and now had no choice but to accept the compromise that committee had 
proposed. According to Strong, everyone agreed that “Congress is nearly at 
an end. If no accommodation takes place [at the convention], the union itself 
must soon be dissolved.” The small states had made a “considerable conces- 
sion” in the origination clause, and they “might naturally expect some conces- 
sion on the other side.” Strong declared that he felt compelled to support the 
Connecticut Compromise.” 

Thus, in the end, the small-state delegates got their way. On July 16, by 
the narrow margin of five states to four, with one delegation divided,* the 
convention approved the Connecticut Compromise, resolving an impasse 
that had threatened to prematurely terminate the proceedings. Later, on the 


* This vote understates the amount of support for the small-state position within the union, as 
the three states not then represented at the convention—New Hampshire, New York, and Rhode 
Island—would presumably have voted for the compromise. 
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penultimate day of the convention’s proceedings, in response to what Madison 
described as “the circulating murmurs of the small states,” the delegates de- 
cided without debate or opposition to make unamendable, without the con- 
sent of every state, the provision guaranteeing equal state representation in 
the Senate.** 

The small-state delegates had won a crucial victory partly because they were 
more united and intensely committed on the issue of apportioning the Senate 
than were the large-state delegates; this made their walkout threats sufficiently 
credible that they had to be taken seriously. As Madison noted after the com- 
promise had passed, the “inflexibility” of the smaller states was so apparent, 
and the opinions of the large-state delegates “differed so much as to the impor- 
tance” of the issue, that the small-state delegates had correctly calculated they 
could have their way. When Randolph proposed a temporary adjournment 
after the compromise had passed, so that the large-state delegations could take 
stock and “the small states might also deliberate on the means of conciliation,” 
Rutledge declared, in response, that he saw no reason to adjourn because “he 
could see no chance of a compromise,” given how fixed the small states were 
in their views.*** 

The small-state delegations won on this issue for another reason as well, one 
that had advantaged them from the outset. The Connecticut Compromise was 
endorsed by a committee on which each state represented at the convention 
had one member. That equal allocation of power on the committee constituted 
a rejection, as Wilson pointed out, of the very principle of population-based 
apportionment for which the large-state delegations were contending. That 
committee, in turn, had been appointed by a convention that was organized 
on the principle of equal state representation. This inescapably had the effect 
of biasing the outcome (although, to be sure, the vote to appoint the commit- 
tee was approved by the hefty margin of nine states to two). As Wilson ob- 
served, the delegates at the convention who favored equal state representation 
in the Senate represented states that contained only about one-quarter of the 
American population.** 

In the informal gatherings among delegates in the week before the conven- 
tion achieved a quorum, some of the Pennsylvania delegates had proposed 
that “the large states should unite in firmly refusing to the small states an equal 
vote [at the convention] as unreasonable and as enabling the small states to 
negative every good system of government, which must in the nature of things, 
be founded on a violation of that equality.” But the Virginians, according to 
Madison’s notes, “conceiving that such an attempt might beget fatal alterca- 
tions between the large and small states, and that it would be easier to prevail 
on the latter, in the course of the deliberations, to give up their equality for 
the sake of an effective government, than on taking the field of discussion to 
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disarm themselves of the right and thereby throw themselves on the mercy of 
the large states, discountenanced and stifled the project.” Thus, the convention 
rules provided that each state delegation would have an equal vote. Madison 
had been confident that if the delegations from a majority of states represented 
at the convention—he was thinking, as we have seen, of those states that were 
currently populous combined with those that were expecting to become so— 
coalesced behind population-based apportionment of congressional represen- 
tation, then “the fewer and smaller states must finally bend to them.” Events 
proved him wrong.**° 

‘The story extended back even further. As Williamson observed late in the 
convention, the reason the small states had been able to secure equality in 
the Senate was that they already enjoyed equal representation in Congress 
under the Articles. Changing the status quo regarding allocations of power 
in politics can be difficult because beneficiaries of the status quo both derive 
resources from it with which to resist change and often become convinced of 
its justice—and thus will feel justified in fighting to preserve it.”*” 

In turn, the reason that small states enjoyed equal voting power under the 
Articles was that they had extracted it as a condition of their participation 
when the colonies first joined forces politically to secure their independence 
from Great Britain. On the first day of the First Continental Congress in 1774, 
a delegate from Rhode Island, the smallest state, argued for equal state repre- 
sentation. Patrick Henry, representing the largest state of Virginia, replied that 
apportionment in Congress should be based on population, wealth, or some 
combination thereof. In 1775, Delaware’s delegates to the Second Continental 
Congress were instructed by their legislature to urge “decently but firmly” the 
state’s right “to an equal voice in Congress.” The large states had threatened 
not to confederate unless their weight in Congress was proportionate to their 
population, while small states had conditioned their participation in Congress 
on receiving an equal voice in its decision-making. The small states had won 
these early contests, and they emerged victorious once again when the Articles 
of Confederation were drafted in 1776-77. Gerry recounted this history at the 
Philadelphia convention, as recorded by Madison: “The injustice of allowing 
each state an equal vote was long insisted on. He voted for it, but it was against 
his judgment, and under the strain of public danger, and the obstinacy of the 
lesser states.”*** 

Although the large states had yielded on this issue when Congress was cre- 
ated, they continued to resent equal state representation under the Articles. 
In 1782, Madison reported that large states had opposed the admission of 
Vermont as an independent state to the union partly on the grounds that “so 
unimportant a state” ought not to have “an equal vote in deciding on peace 
and all the other grand interests of the union now depending.” Yet despite all 
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the resentment large states had built up over the apportionment issue for more 
than a decade, they lost again on that issue at the Philadelphia convention.*” 

The Connecticut Compromise was generally perceived as a loss not only for 
large-state nationalists such as Madison and Wilson but also for the South. As 
we have seen, the southern states’ delegations in Philadelphia had supported a 
population-based apportionment of Congress on the assumption that it would 
benefit them, either because they were already large, as was Virginia, or be- 
cause they believed they were destined quickly to become so, as with Georgia. 
As the Connecticut Compromise was about to pass, Madison reiterated that, 
under a population-based apportionment of Congress, the North would enjoy 
only a temporary advantage because the South’s share of the population was 
increasing every day. One of the strongest objections to equal state representa- 
tion in the Senate, he observed, was the “perpetuity it would give to the pre- 
ponderance of the northern [states] against the southern.”**° 

The overlap between the two divides—of North and South, and of small 
states and large states—was especially troublesome, Madison observed, be- 
cause it was “pretty well understood that the real difference of interests lay not 
between the large and small but between the northern and southern states.” In 
the context of a divisive debate over how slaves would count for purposes of 
apportioning representation in the House—discussed in chapter 4— Morris 
confirmed Madison’s observation. If southerners continued to insist on their 
slaves counting substantially in apportioning the House, Morris warned, then 
he would have to abandon his support for population-based apportionment of 
the Senate—support that one might have taken for granted from a delegate 
representing the large state of Pennsylvania. Instead, Morris said, he might 
have to vote for the “[v]icious principle of equality in the second branch in 
order to provide some defense for the northern states. . ..””°! 

Once the Connecticut Compromise, enacted as it was over mostly southern 
resistance, ensured that southern states would remain a minority in the Senate 
for the near future, southerners immediately conjured thoughts of how the 
Confederation Congress, over their united opposition andbya strictly regional 
vote of seven to five, had reinstructed Secretary for Foreign Affairs John Jay 
in his negotiations with Spain regarding navigation rights on the Mississippi 
River. Around the time that southern delegates realized they probably would 
lose the apportionment battle in the Senate, they began to insist that Congress 
be required to reapportion the House according to a periodic census and that 
(western) states newly admitted to the union not suffer discrimination in the 
allocation of voting power within the House—both of which were efforts to 
protect southern interests in light of predicted demographic patterns.”*” 

Prior to approval of the Connecticut Compromise, Virginia delegates 
Mason and Randolph had consistently taken nationalist positions. After the 
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compromise, however, they expressed fear that Virginia—and the South more 
generally—would be forever dominated in the Senate by the more numerous 
small states of the North. Thus, the day the Connecticut Compromise passed, 
Randolph exclaimed that it “had embarrassed the business extremely” because 
earlier convention votes to grant extensive powers to the federal government 
had been “founded on the supposition that a proportional representation was 
to prevail in both branches of the legislature.” It was at this point, as noted 
earlier, that Randolph called for an adjournment of the convention to consider 
“the steps proper to be taken in the present solemn crisis of the business.””** 

The Virginians were not the only southerners distressed by the approval of 
the Connecticut Compromise. The day after it passed, Morris warned that if 
the convention turned to a consideration of the scope of the national govern- 
ment’s powers immediately after the vote on apportioning the Senate, dele- 
gates would not consider “in the abstract . . . the powers necessary to be vested 
in the general government,” but instead would be influenced by considerations 
of how much clout their states would have in national councils. Indeed, he was 
right: Immediately after the compromise was adopted, South Carolina dele- 
gates demanded an enumeration of the national government’s powers in place 
of the vague formula of the Virginia Plan—empowering Congress to legislate 
in cases where “the separate states are incompetent” or where “the harmony of 
the United States” was critical—that previously had been provisionally agreed 
upon.”** 

Madison shared the concern of his fellow southerners on this point. He had 
already warned, just prior to the approval of the Connecticut Compromise, 
that “it would be impossible to say what powers could be safely and properly 
vested in the [federal] government before it was known in what manner the 
states were to be represented in it.” Without a “just representation,” Madison 
warned, “every effectual prerogative would be withdrawn or withheld.” After 
the adoption of the Connecticut Compromise, he spoke out in favor of shifting 
to the executive branch some powers that had been provisionally assigned to 
the Senate.”°* 

For example, the Virginia Plan had proposed that the national legislature 
have the power to appoint federal judges. When early in the proceedings 
some delegates objected to such appointments being made by so large a body, 
Madison suggested instead appointment by the Senate, which was “numerous 
enough to be confided in, [yet] not so numerous as to be governed by the mo- 
tives of the other branch”—motives that included “intrigue and partiality.””*° 

After the Connecticut Compromise, however, Madison took a different 
view of the matter. Observing that when the issue had been previously con- 
sidered, “the second branch was very differently constituted ... and was now 
to be composed of equal votes from all the states,” he warned that allocating 
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the power to appoint federal judges to the Senate would “throw the appoint- 
ments entirely into the hands of the northern states, [and] a perpetual ground 
of jealousy and discontent would be furnished to the southern states.” Noting 
that the executive “would in general be more capable and likely to select fit 
characters than the legislature,” Madison now proposed that the executive be 
empowered to appoint judges, subject to a veto by two-thirds of the Senate. 
Later, when the Committee of Detail awarded the Senate the sole power to 
make treaties, Madison objected on the grounds “that the Senate represented 
the states alone.” He preferred that the treaty-making power be divided be- 
tween the Senate and the president.**” 

Of course, the small-state delegates, who had won an enormous victory in 
the Connecticut Compromise, shifted their preferences in precisely the oppo- 
site way: They now favored expanding the Senate’s power. Thus, Sherman, who 
had first proposed the Connecticut Compromise, came to favor the Senate’s 
appointment of judges and even proposed making the executive’s pardon 


power contingent upon the Senate’s approval.”** 


Other Features of the Senate 


Other aspects of the Senate had proved less problematic for the convention 
than the monumental issue of its apportionment. Chief among these other 
issues was the method of appointing senators. 

Although most of the delegates seemed to assume a strong practical linkage 
between the method of selecting senators and the formula for apportioning 
representation in the Senate, there is, in fact, no logical connection between 
the two. For example, to empower state legislatures to choose senators would 
have no bearing upon the separate issue of whether the Senate should be appor- 
tioned according to population or equally among the states. Yet even Madison 
worried that empowering state legislatures to appoint senators would under- 
cut the “proportional representation to which they [the large-state delegates] 
were attached as a fundamental principle of just government.” On the question 
of how senators should be selected, Madison, who strongly opposed having 
state legislatures make the choice, believed that he confronted a coalition of 
small-state delegates (who cared about the issue only to the extent that it bore 
on the more fundamental question of how to apportion the Senate) and some 
large-state delegates who were “most anxious to secure the importance of the 
state governments.”*? 

The Virginia Plan had provided that the lower house would choose mem- 
bers of the upper house from among candidates nominated by state legis- 
latures. Yet that proposal encountered considerable opposition from the 
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outset, as several delegates objected that state legislatures ought to choose 
senators (not just nominate candidates for the Senate). On a vote taken on 
just the third day of the convention’s substantive deliberations, the delegates 
rejected this provision in the Virginia Plan by seven states to three, leading 
Madison to note “a chasm left in this part of the plan.” This was the only 
major provision in the Virginia Plan that the convention flatly rejected from 
the outset.” 

Fervently nationalist delegates such as Wilson wanted the people to elect 
the Senate as well as the House, not only because they believed this mode of 
selection would further the cause of population-based apportionment of rep- 
resentation in both houses but also because they worried that the likeliest al- 
ternative was selection of senators by state legislatures. Wilson noted that the 
convention was trying “to establish a national government,” but if one branch 
were chosen by the people and the other by state legislatures, then “dissensions 
will naturally arise between them.” Allowing state legislatures to choose sena- 
tors would also “introduce and cherish local interests and local prejudices,” 
whereas Wilson wanted states to have no influence “[w]ith respect to the prov- 
ince and objects of the general government.” Madison, who bore at least some 
responsibility for the Virginia Plan’s proposal that senators be selected by the 
House, agreed that state legislative selection of senators would render them 
“absolutely dependent” on the states.?* 

However, two weeks into the convention, when the delegates first conducted 
an extended debate on the issue, most of them rallied behind a proposal that 
state legislatures select senators. Sherman argued that this method of selec- 
tion would keep the states “interested in supporting the national government” 
and also maintain “a due harmony between the two governments.” Just “as the 
people ought to have the election of one of the branches of the legislature,” 
Sherman observed, “the legislature of each state ought to have the election of 
the second branch, in order to preserve the state sovereignty.” Mason simi- 
larly contended that state legislatures “ought to have some means of defending 
themselves against encroachments of the national government.” Dickinson 
added the argument that state legislatures were more likely than the people 
to select “the most distinguished characters” for the Senate. Ellsworth agreed 
that state legislatures were “more competent” to produce a senate character- 
ized by “wisdom and firmness.”*” 

Gerry defended state legislative selection of senators on the different 
grounds that popular election of both houses of Congress would “leave no se- 
curity” for commercial interests, as the people were “chiefly composed of the 
landed interest.” Without “some check in favor of the commercial interest,” 
Gerry contended, “oppression will take place.” Madison countered that “[t]he 
great evils complained of were that the state legislatures run into schemes of 
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paper money.” How would empowering state legislatures to select senators 
check “a like propensity in the national legislature” rather than “promote it”? 
Gerry replied that “[t]he people are for paper money when the legislatures 
are against it,” and he reiterated that “the commercial and monied interests 
would be more secure in the hands of the state legislatures than of the people 
at large.”** 

In the end, the delegates overwhelmingly favored state legislative selection 
of senators. Some of them seem genuinely to have believed that this mode of 
selection made the most sense. Specifically, for those small-state delegates 
committed to preserving core aspects of the confederation, preserving some 
“agency” for the states in selecting the federal government was “indispens- 
able,” as Dickinson observed. Accusing Wilson of wishing “to extinguish” the 
states—a charge that Wilson firmly denied—Dickinson objected that abol- 
ishing states “would degrade the councils of our country, would be impracti- 
cable, would be ruinous.”?“* 

For other delegates, however, considerations of political expediency rather 
than genuine policy preferences probably motivated their support for this 
method of selecting senators. State legislatures would inevitably play a major 
role in determining whether the constitution drafted in Philadelphia was rati- 
fied, and they would be unlikely to approve a system that denied them any 
direct influence upon the national government. Such expediential consider- 
ations probably explain the lopsided votes approving state legislative selection 
of senators, which were ten to zero and, later, nine to two, with only the larg- 
est states, Virginia and Pennsylvania, voting against. On many other issues 
as well, the delegates proved attentive to the consideration of whether states 
would ratify what the convention was proposing.*® 

The convention also had to determine the size of the Senate. Dickinson, 
who wanted a powerful second branch, thought that it could consist of as many 
as two hundred members, because “enlarging their numbers” would “increase 
their consequence and weight.” Madison thought that Dickinson’s reasoning 
was precisely backward: Weight and consequence were a function of having 
fewer members. Mason worried that, in addition, a large senate would be very 
expensive.” 

The question of the size of the Senate intersected with that of its apportion- 
ment. William Davie of North Carolina expressed concern that if every state 
were guaranteed at least one senator and representation was apportioned ac- 
cording to population, then the Senate would have to consist of at least ninety 
members (because Delaware was estimated to have one-ninetieth of the na- 
tion’s population). Wilson agreed that the Senate should not be that large, 
but he thought that Davie’s concern could be addressed with a compromise 
by which each state would receive one senator for every hundred thousand 
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inhabitants, while the small states would be guaranteed one senator even if 
their populations did not meet that threshold.?*” 

After the Connecticut Compromise had approved equal state representa- 
tion in the Senate, the convention overwhelmingly rejected a proposal of three 
senators per state, ultimately deciding upon two instead. Luther Martin of 
Maryland argued that the senators from each state should cast a single joint 
vote, which he said was consistent with the idea that they represented the in- 
terests of their state. Yet the delegates overwhelmingly decided instead that 
each state’s senators would cast their votes independently.*® 

Some of the delegates most committed to preserving state prerogatives 
argued that state legislatures should pay senators’ salaries, and the Committee 
of Detail agreed. Martin argued that because the Senate was to represent the 
states, its members should be paid by state legislatures. Butler observed that 
as the Senate was “the aristocratic part of our government”—a notion that is 
discussed later in this chapter—its members “must be controlled by the states, 
or they will be too independent.” He also worried that senators would “be so 
long out of their respective states that they will lose sight of their constituents 
unless dependent on them for their support.”*® 

However, other delegates worried that state legislative payment of senators’ 
salaries would create too much dependency. Madison warned against senators’ 
becoming “the mere agents and advocates of state interests and views, instead 
of being the impartial umpires and guardians of justice and general good.” 
Madison declared that if House members were to serve only two years and 
the salaries of senators were to depend upon state legislatures that were mostly 
subject to annual elections, then he “could not see any chance for that stability 
in the general government, the want of which was a principal evil in the state 
governments.” He also observed that under the Articles, “the public business 
had been frequently delayed” by states’ failing to adequately compensate their 
congressional delegates. Most of the delegates in Philadelphia concurred with 
these sentiments, and the convention overwhelmingly rejected the proposal to 
have state legislatures pay senators’ salaries.””° 

One of the most interesting and revealing debates at the convention con- 
cerned the length of senators’ terms. In the states, upper houses of legislatures 
had longer (and often staggered) terms of office, larger constituencies, and 
higher property qualifications for voting and officeholding than did the lower 
houses. These design features had made the upper houses more resistant to 
pressure for debt and tax relief than the more populist lower houses. In half 
the states that resisted paper money in the mid-1780s, the lower house had ap- 
proved the issuance but the upper house had killed it. Even in those states that 
did issue paper money, the upper houses frequently had delayed the emission, 
reduced the amount, or both.?”! 
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The delegates in Philadelphia mostly agreed with Randolph, who had ex- 
plained when introducing the Virginia Plan that “[o]ur chief danger arises 
from the democratic parts of our constitutions” and that none of the state 
charters had “provided sufficient checks against the democracy.” Later in the 
convention, Randolph argued that “[t]he democratic licentiousness of the 
state legislatures proved the necessity of a firm Senate.” Morris agreed that the 
object of the second branch was “to check the precipitation, changeableness 
and excesses of the first branch.” Specifically, the Senate would limit “the pro- 
pensity in the first branch to legislate too much—to run into projects of paper 
money and similar expedients.”*”” 

Madison, too, believed that the Senate must be constructed in such a way 
as to give the government “that stability which was everywhere called for, 
and which the enemies of the republican form alleged to be inconsistent with 
its nature.” Concretely, Madison explained that as the American population 
grew, those who “labor under all the hardships of life, and secretly sigh for a 
more equal distribution of its blessings,” would become the majority. Power 
would “slide into the hands” of such people unless the convention established 
a body within the government “sufficiently respectable for its wisdom and 
virtue” to tilt the scales in favor of “the preponderance of justice.” The Senate, 
in short, was needed “as a check on the democracy. It cannot therefore be made 
too strong.”*” 

Madison argued that only “a considerable duration” in the term of office 
would enable the Senate to perform sucha function. He hadin mind Maryland’s 
senators, who were indirectly elected and enjoyed the longest terms in office of 
any upper house members in the country—five years. In the summer of 1786, 
Madison had told Jefferson that the clamor for paper money was “universal” in 
Maryland, and only the state senate had “hitherto been a bar to [it].”?” 

The Virginia Plan had not specified the term of office for senators, providing 
only that it be “sufficient to ensure their independency.” When the delegates 
first turned to the issue, Richard Dobbs Spaight of North Carolina suggested 
seven-year terms. A few delegates said that was too long. William Pierce of 
Georgia warned that seven years would raise an alarm because “[g]reat mis- 
chiefs had arisen in England” as a result of seven-year parliamentary terms, 
and he proposed three years instead. Charles Cotesworth Pinckney suggested 
four-year terms, expressing concern that anything longer “would fix them [sen- 
ators] at the seat of government,” where they “would acquire an interest ..., 
perhaps transfer their property, and lose sight of the states they represent.” 
Sherman also favored a term shorter than seven years, observing that “[f]re- 
quent elections are necessary to preserve the good behavior of rulers.” Gerry 
argued that Senate terms longer than four or five years would jeopardize 
ratification.’ 
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Yet most of the delegates favored longer terms than that. Randolph sup- 
ported Spaight’s proposal for seven-year terms on the grounds that the 
Maryland senate, with its five-year terms, “had been scarcely able to stem the 
popular torrent.” Two weeks into the convention, the delegates overwhelm- 
ingly approved seven-year terms in office for senators.’”° 

Stunningly, from a modern perspective, many delegates preferred even 
lengthier terms in office in the Senate, an institution they expected would 
function as a bastion of privilege. Madison declared that the Senate “ought 
to come from, and represent, the wealth of the nation.” Dickinson wanted the 
Senate to consist of those “distinguished for their rank in life and their weight 
of property, and bearing as strong a likeness to the British House of Lords as 
possible.” Butler agreed that the Senate was “the aristocratic part of our gov- 
ernment.” Charles Cotesworth Pinckney argued that because the Senate was 
“meant to represent the wealth of the country,” its members should be paid no 
salary, and thus only the wealthy would be able to afford to serve.””’ 

As he often did, Hamilton took the most extreme position of all on this 
issue. The House of Lords was “a most noble institution,” which was able to 
check the oppression of the few by the many. It was to the absence of such a 
check that “we owe our paper money, installment laws, etc.” Hamilton argued 
that “[nJothing but a permanent body can check the imprudence of democ- 
racy’; senators serving limited terms in office, no matter how long, would not 
“have firmness enough to answer the purpose.” He also doubted that even 
terms as long as seven years “would induce the sacrifices of private affairs 
which an acceptance of public trust would require so as to ensure the services 
of the best citizens.” Finally, Hamilton insisted that providing senators with 
tenure during good behavior would be consistent with republicanism, which 
required only that “all the magistrates are appointed and vacancies are filled by 
the people or a process of election originating with the people.”’”* 

Agreeing with Hamilton, Morris lamented that “[a]ll the guards contrived 
by America have not restrained the senatorial branches of the legislatures from 
a servile complaisance to the democratic.” The Senate ought to display “the 
aristocratic spirit,” and senators ought to possess “great personal property.” 
A dependent second branch would be worse than none at all; “[t]o make it inde- 
pendent, it should be for life.” To be useful, laws required permanency, and to 
“avoid a change of measures” required “avoiding a change of men.” Only such 
stability would encourage people to lend money and enter into contracts. “A 
Senate for life” would also be “a noble bait”— encouraging state “demagogues” 
who might otherwise be inclined to oppose ratification of the Constitution to 
support it in the hope of securing a senate seat for themselves.’*” 

Much later in life, Madison described Morris’s speech in favor of lifetime 
tenure for senators as “very extravagant” and indicative of “his usual fondness 
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for saying things and advancing doctrines that no one else would.” Yet Charles 
Pinckney, George Read, and Robert Morris all endorsed lifetime tenure for 
senators as well (so did John Jay, who was not a convention delegate). Madison 
agreed that for the Senate to serve its purpose, its members must have “per- 
manency and stability,” although he thought that nine-year terms would be 
sufficient. Wilson also defended nine-year terms, although on the slightly dif- 
ferent grounds that the Senate must be “made respectable in the eyes of foreign 
nations,” because it would be involved in treaty making. Despite such senti- 
ments, the convention eventually agreed on six-year terms (which would be 
easier to stagger than seven-year terms). However, the delegates overwhelm- 
ingly rejected mandatory rotation in office for the Senate, which in practice 
opened the door to much longer terms.”**° 

Staggering the terms of senators was deemed to be another mechanism for 
frustrating populist political impulses. In 1786, Madison had worried that 
even the Maryland senate might capitulate to the demand for paper money, 
given the universal clamor for it and the unlucky fact that the state constitution 
provided that “the whole body” was “to be chosen at once.” At the convention, 
Randolph argued that staggering the terms of senators would be “favorable to 
the wisdom and stability” of the body. The delegates agreed and provided that 
one-third of the Senate’s seats would be contested every two years.”*! 

The convention also decided to bestow distinctive powers upon the Senate. 
The Committee of Detail awarded the Senate sole power to make treaties and 
appoint ambassadors and Supreme Court justices, and the Constitution as it 
was finally approved gives the Senate the power to try the impeachments of fed- 
eral officers. However, the convention ultimately decided to divide the powers 
of appointment and treaty making between the president and the Senate. We 
shall consider in a moment the convention’s deliberations over the appoint- 
ment power. With regard to treaty making, some delegates—especially from 
the large state of Pennsylvania—wanted to include the House, given that 
treaties would have the force of law. Yet most delegates apparently concluded 
that the House would be too large to preserve the secrecy required in treaty 
negotiations, and they overwhelmingly agreed to limit participation in treaty 
making to the president and the Senate.**” 

While a thoroughgoing majoritarian such as Wilson objected to a superma- 
jority requirement for treaty making, the imbroglio overJay’s negotiations with 
Spain regarding navigation rights on the Mississippi River ensured that most 
southern delegates would insist on a supermajority requirement for Senate 
ratification of treaties, just as the Articles had imposed such a requirement on 
the Confederation Congress. North Carolina’s Hugh Williamson, for one, de- 
fended such a requirement on the grounds that the Connecticut Compromise 
had opened up the possibility that a majority of the Senate need not represent a 
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majority of the American people. Some New England delegates similarly sup- 
ported a supermajority requirement owing to concerns that a treaty could be 
made that would relinquish their claim to the Newfoundland fisheries, which 
were vital to the region’s economy. By an overwhelming margin, the conven- 
tion approved a requirement that two-thirds of those senators present concur 
in the ratification of treaties. Rutledge and Gerry wished to make the superma- 
jority requirement even more stringent by requiring that treaties be ratified by 
two-thirds of all senators, rather than simply two-thirds of those present, but 
the convention rejected their proposal.’*° 

Madison, however, wished to eliminate the supermajority requirement for 
treaties of peace, which he thought ought to be easier to make. Alternatively, the 
requirement of presidential concurrence could be eliminated for such treaties, 
as Madison worried that the president “would necessarily derive so much power 
and importance from a state of war that he might be tempted, if authorized, to 
impede a treaty of peace.” Butler agreed that such a safeguard was “a necessary 
security against ambitious and corrupt presidents.” Wilson added the concern 
that if a two-thirds majority were necessary to make peace, then “the minor- 
ity may perpetuate war.” However, Gerry responded that Madison’s concern 
was backward: Treaties of peace put at risk the nation’s “dearest interests”’— 
especially those of “the extremities of the continent,” such as fisheries and 
territory—and thus should require an even greater supermajority to enact.’** 

After rejecting Madison’s motion that peace treaties not require the presi- 
dent’s concurrence, the delegates initially approved Madison's other proposal 
that a simple majority of the Senate suffice to ratify such treaties. But they 
quickly reconsidered that second vote. Gerry expressed concern that a simple 
majority requirement for certain treaties would make the Senate more vulnera- 
ble to foreign influence. Moreover, he objected to placing “the essential rights of 
the union in the hands” of a simple majority of senators, who might collectively 
represent as little as one-fifth of the nation’s population. Williamson shared this 
concern that as few as eight senators—who would constitute a majority of a 
bare quorum—might have “the power to decide the conditions of peace.””** 

On the other hand, defending Madison’s proposal, Morris argued that a 
supermajority requirement for making peace might render Congress too re- 
luctant to declare war in the first place—even “on account of the fisheries or 
the Mississippi, the two great objects of the union.” In addition, if a majority 
of senators wished for peace but were not allowed to make it, they might try 
to effectuate their purpose in “a more disagreeable way, such as vetoing the 
supplies for war.” However, the delegates ultimately rejected Madison’s effort 
to exempt treaties of peace from the two-thirds supermajority requirement for 
Senate ratification of treaties.”*° 
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The design of the executive branch also generated great controversy at the con- 
vention. Many issues had to be resolved. Should the executive (who was not 
formally named the “president” until the Committee of Detail report in early 
August) be unitary or plural? If unitary, should there nonetheless be a council 
to constrain the executive? What should the tenure in office be, and should the 
executive be eligible for multiple terms? How should the executive be selected 
and removed from office? What powers should the executive possess? 

Because these issues intersected with one another, even figuring out how 
to discuss them sensibly proved difficult. Naturally, one’s view of the proper 
powers of the executive both influenced and was influenced by the mode of 
selection and the determination of whether the executive was to be unitary or 
plural. Discussing all these issues simultaneously was obviously impossible, 
but which should be resolved first? As a result of this quandary, the delegates’ 
debates on designing the executive branch were, as Madison later reported to 
Jefferson, “tedious and reiterated.””*” 

The Articles of Confederation had provided for no executive as such but 
only for “a committee of the states,” consisting of one congressional delegate 
per state, to act for the government when Congress was in recess. But this com- 
mittee barely met and never transacted any important business. All the del- 
egates in Philadelphia agreed that the federal government required a genuine 
executive branch.’** 

Revolutionary-era Americans were generally suspicious of executive 
power, which connoted to them royal governors’ vetoing the laws of colonial 
assemblies or dissolving them entirely. The first three grievances listed in the 
Declaration of Independence had been directed at abuses of the veto power 
by the king. The controversial financial policies of Robert Morris as super- 
intendent of finance in the early 1780s, not to mention the abortive effort of 
Secretary for Foreign Affairs John Jay to barter away American navigation 
rights on the Mississippi in exchange for a commercial treaty with Spain, 
would not have improved the view that many Americans held of executive 
power.” 

In response to perceived abuses of executive power by the king and his royal 
governors, state constitutions of the Revolutionary era generally provided for 
eviscerated executive branches, which were made largely subordinate to state 
legislatures. In most states, legislatures selected the governor, who was limited 
to an annual term of office and was subject to mandatory rotation after a speci- 
fied number of terms. Most governors had no power to veto legislation, and 
most either were denied the power to appoint judges and other government 
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officers or else were forced to share that power with the legislature.” Finally, 
nearly all state constitutions—even those of New York and Massachusetts, 
which provided for the most powerful executives—bound governors to act 
only in conjunction with executive councils, whose members were appointed 
by the legislature or elected by the people. Thus, the immediate backdrop 
against which the delegates in Philadelphia were designing the executive 
branch—state constitutions—was one of emasculated executives.””” 

Most of the delegates to the Philadelphia convention were determined to 
change this state of affairs. The willingness of state legislatures in the mid- 
1780s to enact tax and debt relief legislation proved the need for strong ex- 
ecutives who could resist populist political pressure. As Madison explained 
at the convention, “Experience had proved a tendency in our governments to 
throw all power into the legislative vortex.” The state executives were “in gen- 
eral little more than cyphers, the legislatures omnipotent.” If the convention 
could not devise “some expedient” consistent with republicanism to restrain 
“the instability and encroachments” of the legislature, “a revolution of some 
kind or other” would ensue. Gouverneur Morris agreed that “the way to keep 
out monarchical government was to establish such a republican government 
as would make the people happy and prevent a desire of change.” One great 
object of the executive, Morris noted, must be “to control the legislature.”*” 

Madison, who as we have seen was the driving force on many issues at the 
convention, had given relatively little thought to the matter of the national 
executive. A month before the convention, he confessed to Washington 
that he had “scarcely ventured as yet to form my own opinion either of the 
manner in which it [the executive branch] ought to be constituted or of the 
authorities with which it ought to be clothed.” Because the delegates had 
little to draw upon from state constitutions or the Articles of Confederation 
in constructing a more powerful executive, they had to rely more on their 
imaginations.” 

The Virginia Plan provided for a national executive to be chosen by the 
national legislature for an unspecified term of years, without eligibility for 
re-election. The executive would possess “a general authority to execute the 
national laws,” as well as “the executive rights vested in Congress by the 
Confederation.” In conjunction with “a convenient number” of federal judges, 
the executive would also have the power to veto laws passed by Congress, sub- 
ject to override. The Virginia Plan took no position on whether the executive 


should be unitary or plural.” 


* Critics of executive power deemed the power over appointments especially dangerous be- 
cause it had, in their minds, enabled the Crown to corrupt Members of Parliament with the en- 
ticement of appointments to lucrative government offices. 
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The relative thinness of the Virginia Plan with regard to the executive 
branch left the delegates with a great deal to flesh out in their deliberations. 
The vast majority of them believed that the Articles’ failure to create an execu- 
tive was a major flaw and that a powerful executive was necessary to supply 
energy to any government. Charles Pinckney spoke for many when he sup- 
ported the creation of a “vigorous executive.” Morris explained that, especially 
in a country with such an extensive geographic scope, it was essential to create 
“an executive with sufficient vigor to pervade every part of it.” Wilson agreed 
that the enormous size of the country seemed “to require the vigor of monar- 


a 


chy,” although he cautioned that the nation’s “manners are against a king and 
are purely republican.” Sherman was the principal opponent of this view, in- 
sisting that the executive was “nothing more than an institution for carrying 
the will of the legislature into effect.”*”* 

In their first extended discussion of the issue, one week into the conven- 
tion, the delegates confronted the important question elided by the Virginia 
Plan: Should the executive be unitary or plural? Wilson, who more than 
anyone in Philadelphia influenced the design of the presidency, argued vigor- 
ously for a unitary executive, which would give the “most energy, dispatch and 
responsibility to the office.” Wilson warned that “if divided, the responsibility 
of the executive is destroyed.” He also noted that not a single state constitu- 
tion provided for multiple governors. Rutledge agreed that a unitary execu- 
tive would “feel the greatest responsibility and administer the public affairs 
best.” Indeed, Charles Pinckney deemed the arguments in favor of unitariness 
so “obvious and conclusive” that he assumed “no member would oppose.””* 

Yet Pinckney’s assumption was wrong, for Randolph objected, according 
to Madison’s notes, “with great earnestness.” He opposed a unitary executive 
as “the fetus of monarchy” and protested against taking “the British govern- 
ment as our prototype.” The American people, he warned, would never repose 
the necessary confidence in a single magistrate. Williamson similarly worried 
that a unitary executive would become “an elective king,” who would first seek 
to entrench himself in office for life and then “lay a train for the succession of 
his children.” Williamson said that it was “pretty certain .. . that we should at 
some time or other have a king, but he wished no precaution to be omitted that 
might postpone the event as long as possible.”””° 

Other delegates raised similar concerns. Dickinson objected that some of 
his colleagues seemed to be envisioning an executive of a sort “not consistent 
with a republic.” The United States could not have the same sort of executive 
as Great Britain because the weight of the executive there arose “from the at- 
tachments which the Crown draws to itself and not merely from the force of 
its prerogatives.” Although Dickinson confessed his belief that a limited mon- 
archy was “one of the best governments in the world,” he considered it out of 
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the question in America: “The spirit of the times—the state of our affairs— 
forbade the experiment, if it were desirable.” Objecting both to a single ex- 
ecutive and to the proposal for vesting that executive with substantial power 
over appointments—discussed later in this chapter—Mason warned that the 
convention was trending too far toward creating an elective monarchy, which 
the “genius of the people” would never accept. However, if the executive were 
made plural, as the New Jersey Plan would soon propose, then Mason believed 
that greater power could be safely entrusted to it.””” 

Some of those delegates favoring a plural executive suggested that it consist 
of three men to be chosen from different regions of the country, as was the 
Confederation’s Board of Treasury, which had replaced the superintendent of 
finance after Robert Morris's resignation from that position. Defending sucha 
scheme, Randolph noted that a unitary executive would probably be selected 
from near the center of the country, which would place remote states at a dis- 
advantage. Mason argued that a three-person executive would have “a more 


Figure 3.9 James Wilson of Pennsylvania, one of the most important contributors 
to the convention’s work, one of the leading craftsmen of Federalist arguments in the 
contest over ratification of the Constitution, and one of the original justices of the US 
Supreme Court. (Collection of the Supreme Court of the United States) 
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perfect and extensive knowledge of the real interests of this great union” and 
thus would “quiet the minds of the people and convince them that there will 
be proper attention paid to their respective concerns.” Williamson declared 
that in light of the “essential difference of interests between the northern and 
southern states, particularly in the carrying trade,” it would be dangerous to 
have a unitary executive, who would have to be chosen from one region or the 
other.*”® 

In response to such proposals, Wilson observed that three equal members 
of the federal executive would produce “nothing but uncontrolled, continued 
and violent animosities.” They would “contend among themselves till one 
becomes the master of his colleagues.” Wilson argued that “unity in the ex- 
ecutive, instead of being the fetus of monarchy, would be the best safeguard 
against tyranny.” He cautioned that some of his colleagues were too preoccu- 
pied with the British model, which was irrelevant to America, where “the man- 
ners are so republican.” Butler agreed that the members of a plural executive 
would be in a “constant struggle for local advantages,” resulting in “[d]elays, 
divisions, and dissensions.” Especially with regard to military matters, he said, 
a plural executive would be “mischievous.”””” 

After twice postponing a vote, the convention, still in its first week of sub- 
stantive deliberations, agreed by seven states to three to create a unitary ex- 
ecutive. However, even a unitary executive could be constrained by requiring 
him to secure the consent of an executive council before acting. Conceding 
Wilson’s point that no state constitution provided for multiple governors, 
Sherman noted that every state constitution established an executive council 
to constrain the governor's actions. Observing that “[e]ven in Great Britain, 
the King has a council,” Sherman insisted that only such a restraint could 
render the presidency “acceptable to the people.”>”° 

Mason believed that a council could ensure that the executive would have 
“safe and proper information and advice,” and he warned that to reject such a 
council would be to embark upon “an experiment on which the most despotic 
governments had never ventured.” Franklin thought “a council would not only 
be a check on a bad president but be a relief to a good one.” Gerry likewise 
favored an executive council “in order to give weight [to] and inspire confi- 
dence” in the executive. Ellsworth proposed an executive council consisting of 
the chief justice, the president of the Senate, and the heads of major executive 
ministries. Mason favored a council composed of six members, with two being 
selected from each section of the country. The appointments would be made 
by votes of the state delegations in the House, and the councilors would enjoy 
the same tenure in office as senators.°*"' 

On the other side of the debate, Charles Pinckney argued that while the 
executive should be able to call for advice as he pleased, he should not be 
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restrained by a council. An able council might “thwart him,” while he could 
“shelter himself under the sanction” of a weak one. Wilson also opposed the 
creation of an executive council, which he thought would serve more often “to 
cover than prevent malpractices.”°° 

In the end, the convention rejected an executive council by a vote of eight 
states to three. In its place, the delegates approved the creation of an executive 
cabinet, which the president could choose to consult for advice, though he was 
not obliged to do so. The convention’s decision to omit an executive council 
to restrain the president—“a thing unknown in any safe and regular govern- 
ment,” according to Mason—was one of the Virginian’s principal reasons for 
subsequently refusing to sign the Constitution.” 

Another vital question was which powers should be granted to this unitary 
executive. Without dissent, the convention agreed that the executive should 
have the power to execute national laws. Of the possible additional powers 
to bestow upon the executive, the veto garnered the most attention from 
the delegates. The constitutions of only two states, Massachusetts and New 
Hampshire, conferred a veto power upon an executive acting alone, while 
New York’s governor was part of a “council of revision’—also consisting of 
the chancellor and state supreme court justices—that was empowered to veto 
legislation.** 

Despite such thin precedent for an executive veto, only a couple of delegates 
disagreed with the concept, which had been embraced in the Virginia Plan. 
Among those who did object, Sherman declared himself “against enabling 
one man to stop the will of the whole,” while Gunning Bedford of Delaware 
thought “it would be sufficient to mark out in the Constitution the boundar- 
ies to the legislative authority” without empowering the executive with a veto. 
The New Jersey Plan also contemplated no executive veto.*” 

However, most of the delegates strongly supported such a veto power, 
which they hoped would be used to check Congress if it attempted to usurp 
the powers of the other branches or proved too responsive to populist political 
pressures, as the delegates believed state legislatures had in the 1780s. Wilson 
warned of Congress’s “swallowing up all the other powers” and emphasized 
the need to give “sufficient self-defensive power” to the executive. Morris 
agreed that liberty was “in greater danger from legislative usurpations than 
from any other source.” Notwithstanding constitutional safeguards, Mason 
worried that Congress “would so much resemble [the legislatures] of the indi- 
vidual states that it must be expected frequently to pass unjust and pernicious 
laws.” John Francis Mercer of Maryland agreed that an executive veto was es- 
sential for checking “legislative usurpation and oppression.”*°° 

Specifically, the executive’s veto would be a safeguard against paper money 
and debtor relief laws, should they ever pass Congress. Madison told the 
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convention that the executive veto would act “as an additional check against a 
pursuit of those unwise and unjust measures which constituted so great a por- 
tion of our calamities.” Morris canvassed the subject at some length. According 
to Madison’s notes, Morris “dwelt on the importance of public credit and the 
difficulty of supporting it without some strong barrier against the instability 
of legislative assemblies. . .. He recited the history of paper emissions and the 
perseverance of the legislative assemblies in repeating them, with all the dis- 
tressing effects of such measures before their eyes.” Only a strong executive 
veto power could check “this ruinous expedient.” 

Although the delegates overwhelmingly approved the concept of an execu- 
tive veto, two aspects of it generated considerable disagreement among them. 
First, should the executive exercise the veto power alone, or as part of a council 
of revision (a distinct entity from an executive council)? Second, how absolute 
should the executive veto be?*"* 

The Virginia Plan, modeled in this regard after the New York constitution, 
had proposed that a “convenient number” of the federal judiciary would join 
the executive in a council of revision that would be empowered to veto con- 
gressional legislation (as opposed to the executive alone exercising the veto 
power). As Madison explained at the convention, including judges in a council 
of revision would give them “an additional opportunity of defending [them- 
selves] against legislative encroachments.” Moreover, combining the execu- 
tive with the judiciary would “inspir[e] additional confidence and firmness in 
exerting the revisionary power.”*” 

Madison argued that in a republican system of government the executive 
would be especially in need of support in exercising the veto power. In a repub- 
lic, no individual citizen enjoyed “settled pre-eminence in the eyes of the rest.” 
Moreover, the executive, unlike a king, had no “permanent stake in the public 
interest which would place him out of the reach of foreign corruption.” Thus, 
associating the judges with the executive in a council of revision “would both 
double the advantage and diminish the danger.” Madison also believed that 
judges would offer valuable assistance in “preserving a consistency, concise- 
ness, perspicuity and technical propriety in the laws.” Ellsworth agreed that 
the aid of judges would “give more wisdom and firmness to the executive,” and 
he observed that judges would have “competent information” to offer upon 
legislation that implicated the law of nations.*!° 

Morris strongly supported including judges in the council of revision. 
Constraints upon the legislature were obviously required, and he doubted that 
an executive serving a limited term and subject to impeachment—and who, 
for much of the convention, was slated to be selected by Congress— “would be 
avery effectual check.” As compared with the British king, “[t]he interest of our 
executive is so inconsiderable and so transitory, and his means of defending it 
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so feeble, that there is the justest ground to fear his want of firmness in resist- 
ing encroachments.” Indeed, Morris worried that even adding “the auxiliary 
firmness and weight of the judiciary would not supply the deficiency.”*" 

As we have seen, some delegates objected to including judges in the council 
of revision on the grounds that they would already exercise a functional veto 
over legislation through the power of judicial review and ought not to enjoy 
what Luther Martin of Maryland called “a double negative.” Acknowledging 
“weight to this observation,” Wilson nonetheless noted that “[I]aws may be 
unjust, may be unwise, may be dangerous, may be destructive; and yet not 
be so unconstitutional as to justify the judges in refusing to give them effect.” 
Mason agreed that courts would strike down only legislation that plainly con- 
travened the Constitution, whereas the council of revision could veto laws on 
the broader grounds that they were “unjust, oppressive, or pernicious.”*”” 

Other delegates raised additional objections to including judges in a coun- 
cil of revision. Rufus King declared that for the same reason he preferred a 
unitary executive—responsibility—he preferred a unitary veto. Others ob- 
jected to giving judges a voice on public policy, as opposed to legal interpre- 
tation. For example, Nathaniel Gorham of Massachusetts noted that judges 
were “not to be presumed to possess any peculiar knowledge of the mere 
policy of public measures.” Gerry similarly objected to “making statesmen 
of the judges.” Charles Pinckney worried about involving judges in partisan 
dealings, and Sherman likewise “disapproved of judges meddling in politics 
and parties.” Caleb Strong of Massachusetts warned that judges who had 
played a role in the enactment of legislation would probably be biased in its 
interpretation.*" 

Those opposing the inclusion of judges in a council of revision also argued, 
more generally, that associating judges with the executive in such a council vi- 
olated the concept of the separation of powers, properly understood. Madison 
countered that a paper separation of powers between the legislature, execu- 
tive, and judiciary would be worthless. In order to “guarantee the provisions 
on paper,” there must be a “balance of powers and interests.”*!* 

Madison and Wilson relentlessly pressed for a council of revision including 
judges rather than a veto wielded solely by the unitary executive—to the point 
that other delegates expressed displeasure at the convention’s being forced 
to revisit the issue. Over the course of several votes, however, at no point did 
more than three state delegations support their position.*’* 

Although they rejected giving federal judges a share of the power to veto 
congressional legislation, the delegates easily agreed upon a purely execu- 
tive veto. That still left the question, however, of whether the veto should be 
absolute or qualified. Several delegates, including Wilson, Hamilton, and 
Morris, thought that the president’s veto power should be absolute—that is, 
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not subject to override by Congress. Wilson, in particular, sought to dissuade 
his colleagues from their “prejudices against the executive’—prejudices that 
he said resulted from drawing erroneous lessons from Americans’ experience 
with King George III. Wilson argued that while an absolute veto would rarely 
have to be exercised, its very existence would have a salutary influence upon 
Congress. He also warned of “tempestuous moments in which animosities 
may run high between the executive and legislative branches,” when the presi- 
dent would need to be able to defend himself." 

For most of the delegates, however, an absolute veto would repose too much 
power in the executive. Gerry saw no need for so great an executive control 
over the legislature, given that “the best men in the community would be com- 
prised in the two branches of it.” Franklin warned that an absolute veto would 
enable the executive to extort money from Congress, as the royal governor of 
Pennsylvania had done to the colonial legislature. Butler declared that the ex- 
ecutive power was “in a constant course of increase” and that “a Cromwell” 
might “arise in this country” just as easily as in any other. He said that he would 
not have supported a unitary executive earlier in the convention had he “en- 
tertained an idea that a complete negative on the laws was to be given him.” 
Mason agreed that a unitary executive vested with an absolute veto too nearly 
resembled an elective monarchy.*” 

Even Madison thought that an absolute veto “would certainly be obnoxious 
to the temper of this country,” and he suggested instead that “a proper propor- 
tion of each branch” be authorized to override an executive veto, as proposed 
in the Virginia Plan. One week into the proceedings, the convention unani- 
mously rejected an absolute executive veto and agreed that Congress could 
override a veto by two-thirds votes in both houses. Proponents of a strong ex- 
ecutive, such as Hamilton and Morris, who worried about “[t]he excess rather 
than the deficiency of laws,” subsequently persuaded the convention to change 
that fraction to three-fourths. But those delegates who were concerned about 
“putting a dangerous power in the hands of a few senators headed by the presi- 
dent” ultimately persuaded the convention to switch back to a two-thirds re- 
quirement for overriding presidential vetoes.*"* 

The convention’s other major dispute over the appropriate powers to vest in 
the executive involved what role, if any, he would play in appointing national 
government officers—judges, ambassadors, and others. Madison later called 
the appointment power, of all the functions of republican government, “the 
most difficult to guard against abuse.” Under most state constitutions of the 
era, executives were denied the appointment power—a reaction against “the 
venality and abuses” of that power by royal governors and the British king, 
who had used the inducement of appointment to executive office to bend 
Parliament to his will.*”” 
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As Madison reported to Jefferson after the convention, the delegates held a 
wide range of views on the appointment power. Some favored the president’s 
appointing all federal government officers; some supported his appointing 
only certain officers; some preferred that the president be denied any share 
of the appointment power; and some endorsed a division of the appointment 
power between the president and the Senate. Moreover, some delegates’ views 
on this issue shifted over the course of the convention—mostly because the 
Connecticut Compromise altered expectations as to whether small or large 
states would dominate the Senate.*”° 

Proponents of a strong executive argued for broad or even exclusive execu- 
tive authority over appointments. Wilson declared that experience had re- 
vealed “the impropriety of such appointments by numerous [i.e., large] bodies,” 
which always resulted in “intrigue, partiality and concealment.” A principal 
reason for establishing a unitary executive, Wilson argued, was that govern- 
ment officers should be appointed by a single responsible person. Randolph 
agreed that appointments made by legislatures “generally resulted from cabal, 
from personal regard, or some other consideration than a title derived from the 
proper qualifications,” and he touted “the responsibility of the executive as se- 
curity for fit appointments.” Morris argued that the president was likely to be 
better informed about the character of appointees, because the nature of his job 
would require “intercourse with every part of the United States.” Moreover, a 
president who could be trusted with control of the army surely could be trusted 
with the appointment power. Morris also argued that if the Senate were to try 
impeachments, including those of judges—as the convention had provisionally 
decided—then it should not have the power to appoint judges (which would 
include filling judicial vacancies that arose when the Senate convicted judges 
on an impeachment, thus removing them from office). 

Yet other delegates strongly objected to granting “so great a power to any 
single person.” Rutledge worried that the convention was “leaning too much 
towards monarchy” as it contemplated a unitary executive vested with broad 
powers to veto legislation and make appointments to federal office. Mason 
expressed concern about granting the appointment power to an executive serv- 
ing a lengthy term in office, who would be likely to “insensibly form local and 
personal attachments” at the seat of the national government, which would de- 
prive persons of equal merit who resided elsewhere of an equal chance of pro- 
motion. He also pointed out that if federal judges were to try impeachments 
of the executive—a possibility that at least some delegates were considering— 
then the president surely ought not to have control over their appointment.*”” 

Most of those delegates who opposed conferring the appointment power on 
the president favored bestowing it upon the Senate. Early in the convention, 
Madison argued that senators were “sufficiently stable and independent to 
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follow their deliberate judgments” in making appointments. Charles Pinckney 
noted that the president could not possibly have personal knowledge of as 
many qualified candidates for appointment as the Senate would, and Sherman 
added that the Senate collectively would have greater wisdom than the presi- 
dent. Sherman also favored the Senate’s making appointments on the grounds 
that federal government positions “ought to be diffused [geographically], 
which would be more likely to be attended to by the second branch than by 
the executive.”*8 

The Virginia Plan said nothing generally about the appointment power but 
did provide that the national legislature would appoint national judges. In the 
first week of the convention, the delegates agreed to a proposal by Madison 
to empower the president “to appoint to offices in cases not otherwise pro- 
vided for” in the Constitution. A few days later, in a debate over how federal 
judges would be selected, the convention voted by nine states to two to reject 
the Virginia Plan proposal to make the national legislature the appointing 
body, but the delegates did not choose an alternative, leaving the issue to what 
Madison called “maturer reflection.” One week later, they agreed to vest the 
power of appointing federal judges in the Senate.*** 

As we have seen, however, after the Connecticut Compromise awarded 
small (mostly northern) states an equal vote in the Senate, Madison lost his en- 
thusiasm for vesting the appointment power exclusively in that body. Now he 
argued that Senate appointment of judges would be unfair because a minority 
of the people—which could constitute a majority of the states—might be able 
to control appointments. Madison also warned that vesting the appointment 
power solely in the Senate would unfairly advantage the northern states.*” 

Madison argued instead for an appointment mechanism—first sug- 
gested by Gorham of Massachusetts and partially modeled on his state’s 
constitution—that combined the executive with the Senate, which would 
ensure that both the people and the states played a role. Moreover, such a 
mechanism “would unite the advantage of responsibility in the executive with 
the security afforded in the second branch against any incautious or corrupt 
nomination.” Madison initially and tentatively suggested that the concurrence 
of only one-third of the Senate be required to confirm presidential nominees. 
Mason objected that this arrangement would essentially amount to presiden- 
tial appointment. Others suggested reversing Madison’s proposal, so that the 
Senate would make the nomination and the president have the power to veto 
it. Wilson continued to hold out against any involvement whatsoever of the 
Senate in the appointment process: “Good laws are of no effect without a good 
executive, and there can be no good executive without a responsible appoint- 
ment of officers to execute. Responsibility is in a manner destroyed by such an 


agency of the Senate.” 
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After their victory in the Connecticut Compromise, small-state del- 
egates such as Luther Martin of Maryland were, unsurprisingly, “strenuous 
for an appointment by the second branch.” Several days after that compro- 
mise passed, the convention voted by six states to three—the largest states 
dissenting—to reaffirm its earlier decision in favor of Senate appointment of 
judges. Accordingly, the Committee of Detail report in early August awarded 
the power of appointing Supreme Court judges—and ambassadors—to the 
Senate. The president would appoint only commissioned military officers and 
those federal officeholders whose appointments were not otherwise provided 
for in the Constitution.*”” 

Later in the convention, however, a different committee that proved more 
favorable to the interests of the large states proposed that the president, “with 
the advice and consent of the Senate,” be empowered to appoint ambassadors, 
other public ministers, Supreme Court judges, and all other federal officers 
whose appointments were not otherwise provided for in the Constitution. 
With minor changes, this was the arrangement that the convention ultimately 
approved.*”* 

To guard against abuses of the appointment power, the delegates consid- 
ered limitations upon the eligibility of members of Congress for appointment 
to other federal offices. The delegates easily agreed to bar members of Congress 
from simultaneously holding other federal offices. But they disagreed about 
whether this ineligibility should apply—and, if so, for how long—to members 
of Congress who vacated their legislative offices.*” 

The convention initially agreed to make members of Congress ineligible for 
appointment to other federal offices for one year after the expiration of the 
term for which they had been elected. Invoking examples of men who had run 
for seats in the British House of Commons with the purpose only of secur- 
ing lucrative executive offices for themselves, Butler defended this ineligibil- 
ity provision as a necessary “precaution against intrigue.” Mason agreed that 
the convention must carefully guard against “corruption” of the appointment 
power, and he called the ineligibility provision “the corner-stone on which our 
liberties depend.” Without such a restriction, Mason warned, Congress would 
“multiply offices in order to fill them,” and the United States would end up with 
“ambassadors to every petty state in Europe—the little republic of St. Marino 
not excepted.”*°° 

However, other delegates warned that imposing such restrictions on the 
eligibility of members of Congress for appointment to federal office would, 
in King’s words, “discourage merit.” Hamilton argued that in order to inter- 
est men in public service, it was necessary to appeal to their “passions,” not 
simply to motives of “pure patriotism.” Morris went even further, noting the 
dangers of denying the wealthy an inducement to participate in government 
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in a manner consistent with “the pursuit of honor and profit.” Barring their 
way by law would simply induce them to “proceed in some left-handed way.” 
Deferring to such arguments, the convention eventually dropped the one-year 
restriction.**! 

Madison wanted to further narrow this ineligibility provision to cover 
only federal offices created during the tenure of the member of Congress to 
be appointed—and also to existing offices for which the salaries had been in- 
creased during the member’s tenure. He warned that the “impulse to the leg- 
islative service” was “too feeble” without the lure of appointment to executive 
office. Unduly restricting eligibility for such appointments would discourage 
the best men from serving in the national legislature; in Virginia, Madison 
said, an eligibility restriction had resulted in “too great success to unfit char- 
acters.” The problem might be even worse at the national level, he observed, 
where the sacrifices required for legislative service would be greater. Wilson 
agreed that the convention “ought not to shut the door of promotion against 
the great characters in the public councils.”°* 

Mason strongly opposed Madison’s efforts to dilute the ineligibility pro- 
vision: “[I]f we do not provide against corruption, our government will soon 
be at an end.” Gerry, too, warned that by narrowing the disqualification, the 
convention risked destroying the distinction between the branches “by admit- 
ting the legislators to share in the executive or to be too much influenced by 
the executive in looking up to him for offices.” In the end, however, the con- 
vention endorsed Madison’s proposal to limit the ineligibility clause to offices 
created—or for which the salaries had been increased—during the term for 
which the appointee had been elected to Congress.**° 

As we have just seen, the convention discussed at length the president’s 
powers to veto laws and to make appointments to federal office; it also easily 
agreed that the president would “carry into execution the national laws.” The 
Committee of Detail proposed conferring several additional powers on the 
executive that had not been discussed by the delegates: providing informa- 
tion regarding the state of the union, recommending laws to Congress, receiv- 
ing ambassadors, serving as commander-in-chief of the armed forces, calling 
Congress into special session on extraordinary occasions, and granting par- 
dons (although not as a bar to impeachment). Toward the end of the conven- 
tion, a different committee added to the executive’s powers that of making 
treaties, with the advice and consent of the Senate.*** 

One traditional executive power that most delegates did not wish the 
president to exercise was that over war and peace. The Virginia Plan pro- 
vided that the federal executive, among other things, would “enjoy the ex- 
ecutive rights vested in Congress by the Confederation,” and the Articles 
explicitly conferred upon Congress “the sole and exclusive right and power 
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of determining on peace and war.” When the delegates first debated the 
powers of the executive, Charles Pinckney, while insisting that he favored 
a “vigorous executive,” warned against granting the power to determine 
upon peace and war, which would convert the executive into “a monarchy.” 
In a much later debate, Gerry agreed, stating that he had “never expected 
to hear in a republic a motion to empower the executive alone to declare 
war.” Even Wilson, one of the strongest proponents of executive power at the 
convention, agreed that the power over war and peace, even though it had 
been traditionally treated as a prerogative of the Crown, should be vested in 
Congress, not the president.**° 

Still, when the convention debated Congress’s power to “make war,” several 
delegates objected that legislative proceedings were too slow for effective war 
making. Madison suggested that they substitute the power to “declare” war 
for the power to “make” it, which would implicitly leave to the executive “the 
power to repel sudden attacks” (as well as the power, as commander-in-chief, 
to determine how to fight a war declared by Congress). The convention ap- 


proved that change by a margin of seven states to two.**° 


How the powerful unitary executive the convention was designing should be 
selected was a matter of great concern. Wilson called it “in truth the most diffi- 
cult of all on which we have had to decide,” and he noted how “greatly divided” 
the convention was on the subject. Part of the complication was that the 
method of selection could not reasonably be disassociated from the questions 
of how long the executive’s tenure in office would be and whether he would be 
eligible for multiple terms.**” 

The Virginia Plan, modeled in this regard upon a majority of state constitu- 
tions, proposed that the federal executive be selected by the federal legislature 
and that he be ineligible for re-election. Barring re-election would liberate the 
executive from dependency on whichever institution was responsible for elect- 
ing him; a lengthy term of office would have much the same effect. Thus, for 
example, Mason favored an executive term of at least seven years and a bar on 
re-election, which would obviate the “temptation on the side of the executive 
to intrigue with the legislature for a reappointment.” In addition, Mason con- 
sidered it “the very palladium of civil liberty” that the great officers of state, 
including the executive, should “at fixed periods return to that mass from 
which they were at first taken, in order that they may feel and respect those 
rights and interests which are again to be personally valuable to them.” Both 
Randolph and Rutledge likewise emphasized that ineligibility for re-election 
would foster the executive’s independence from Congress (which they wanted 
to be the institution to appoint him). Wilson detected a consensus among the 
delegates that if Congress were to select the executive, then he must be made 
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ineligible for re-election. In the first week of deliberations, the convention 
easily agreed that the executive would be selected by Congress for a seven-year 
term, without eligibility for re-election.*** 

However, some delegates continued to raise objections to this scheme for 
selecting the executive. Making the executive ineligible for re-election, Morris 
warned, would tend “to destroy the great motive to good behavior, the hope of 
being rewarded by a reappointment.” Imposing such a restriction on the ex- 
ecutive might be dangerous because, by shutting “the civil road to glory, ... 
he may be compelled to seek it by the sword.” In addition, Morris argued that 
barring re-eligibility would tempt the executive “to make the most of the short 
space of time allotted him to accumulate wealth and provide for his friends.” 
Ineligibility for re-election would also deny the country an experienced execu- 
tive and might make the executive less tenacious about preserving the preroga- 
tives of his office from congressional encroachment. Finally, Ellsworth added 
the argument that “the most eminent characters” might not seek the office “if 
they foresee a necessary degradation at a fixed period.”**” 

Madison, who had initially favored congressional selection of the executive, 
later identified “insuperable objections” to that approach. Ifit was “essential to 
the preservation of liberty” that the great powers of government be indepen- 
dently exercised by three different branches, then it made little sense to render 
the executive dependent on Congress for his selection. Moreover, the execu- 
tive would enforce and interpret laws just like the judiciary, which everyone 
seemed to agree ought to be independent of the legislature. Even if the execu- 
tive’s ineligibility for re-election ameliorated concerns about his dependence 
on the legislature that had selected him, this method of selection would still 
“agitate and divide the legislature so much that the public interest would ma- 
terially suffer by it.” Madison also warned that “[mlinisters of foreign powers” 
would seek to influence Congress’s choice of an executive.**° 

Butler largely agreed with Madison, noting that the two great evils to be 
avoided in selecting the executive were “cabal at home and influence from 
abroad,” and he thought that averting either would be difficult if Congress 
chose the executive. Morris, too, worried that legislative selection of the exec- 
utive would pose a “danger of intrigue and faction,” and he insisted on the “in- 
dispensable necessity of making the executive independent of the legislature.” 
By contrast, Sherman favored congressional selection precisely because he 
wanted the executive to be “absolutely dependent” on Congress. An executive 
independent of the legislature was, in his view, the “very essence of tyranny.”**! 

One way to solve the problem of executive dependence on the legislature 
would be to vest the power of selecting the executive in the people—either di- 
rectly or indirectly through the filter of electors. Invoking the Massachusetts 
and New York constitutions to confirm its feasibility, Wilson strongly advocated 
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popular participation in the selection of the executive, which would “produce 
more confidence among the people in the first magistrate than an election by 
the national legislature.” Morris agreed, arguing that the people would never 
fail “to prefer some man of distinguished character or services’—a man “of con- 
tinental reputation.” Madison also agreed that, all things considered, election 
by the people would be “the fittest” method of selecting the executive.*” 

Making the executive dependent upon the people for election seemed to 
some delegates to cultivate the right sort of dependency, but others raised 
three objections to popular election. First, most of the delegates did not trust 
the people with such an important task. Gerry called election of the executive 
by the people “radically vicious” because of their “ignorance,” and he warned 
that popular election, in practice, would simply throw the choice into the 
hands of a well-organized cabal, such as the Order of the Cincinnati. Charles 
Pinckney agreed that selection by the people would devolve into “a few active 
and designing men” choosing the executive. Mason declared that “it would be 
as unnatural to refer the choice of a proper character for chief magistrate to the 
people, as it would be to refer a trial of colors to a blind man.” The vast expanse 
of the country rendered “it impossible that the people can have the requisite 
capacity to judge of the respective pretensions of the candidates.”** 

Second, as Sherman explained, because the people would “never be suffi- 
ciently informed” about candidates from other states, they would “generally 
vote for some man in their own state,” which would mean that “the largest state 
will have the best chance for the appointment.” Even Madison agreed that one 
valid argument against popular election of the executive was that the people 
would be disposed “to prefer a citizen of their own state” and thus the smaller 
states would be disadvantaged. Hugh Williamson of North Carolina consid- 
ered this the principal objection to direct popular election of the executive.*** 

Third, as Madison noted, direct popular election of the executive would 
pose a “serious” difficulty for southerners because their slaves would count for 
nothing in this method of selection, thus significantly diminishing southern 
influence upon the selection of the executive. However, declaring that “local 
considerations” such as this “must give way to the general interest,” Madison 
announced that, as a southerner, he “was willing to make the sacrifice.” Yet 
few other southern delegates were prepared to do so. For these three reasons, 
the proposal for direct popular election of the executive, which Wilson had 
described from the outset as “chimerical,” was rejected by an overwhelming 
margin of nine states to one.*** 

Several delegates proposed an alternative means of solving the dependency 
problem—namely, giving the executive tenure during good behavior, thus lib- 
erating him from any dependence on the appointing institution. Insisting that 
no good executive “could be established on republican principles,” Hamilton 
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argued that the British king was the only sound model for the American ex- 
ecutive and that an executive vested with lifetime tenure or at least tenure 
during good behavior would provide needed “stability and permanency” to 
the federal government. Expressing “great pleasure” at such a proposal, Morris 
declared that “[t]his was the way to get a good government.” As long as the 
executive enjoyed tenure during good behavior, Morris professed not to care 
how he was elected.**° 

Mason, however, objected that an executive tenured for good behavior was 
“a softer name only for an executive for life,” which was an “easy step” toward a 
hereditary monarch. Sherman agreed that this proposal was “by no means safe 
or admissible.” Even Madison thought it was going too far.**” 

Yet, surprisingly, at one point in the convention, four state delegations 
voted in favor of executive tenure during good behavior. However, Madison’s 
notes—which, on this point, he may have revised years later, rendering them 
possibly unreliable—indicate that this vote probably overstated the amount 
of genuine support for such an alternative. Madison wrote that the principal 
purpose of those delegates endorsing tenure during good behavior for the 
executive was “to alarm those attached to a dependence of the executive on 
the legislature,” so that they would support an appointing institution other 
than Congress. According to Madison, only three or four delegates—not 
delegations—actually supported an executive serving during good behavior.*** 

Whether or not Madison was right, many delegates were plainly prepared 
to endorse extremely long terms in office for the executive. (Some proponents 
of long terms may have been genuinely seeking to ameliorate the dependency 
problem and thus render congressional selection more palatable, while others 
may have been seeking to frighten supporters of congressional selection into 
abandoning their position.) Martin proposed an executive term of eleven 
years, Williamson ten or twelve, and Gerry fifteen or twenty. By contrast, other 
delegates favored a much shorter term of three or four years, with eligibility for 
re-election. As already noted, in the first week of the convention, the delegates 
approved a seven-year term for the executive with a bar on re-election, but in 
mid-July they endorsed six-year terms with eligibility for re-election. Such a 
lengthy term would make the executive “firm” and induce “the best men” to 
undertake such service.*” 

The convention debated incessantly the issue of how to choose the execu- 
tive. To break the impasse, some delegates proposed alternative selection 
mechanisms. Gerry, who thought that congressional selection was “radically 
and incurably wrong,” suggested on several occasions that the executive be 
appointed by either state legislatures or governors. But nationalists strongly 
opposed such proposals. Randolph objected that a “national executive thus 
chosen will not be likely to defend with becoming vigilance and firmness the 
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national rights against state encroachments.” Observing that state legisla- 
tures “had betrayed a strong propensity to a variety of pernicious measures,” 
Madison worried that a federal executive appointed by state legislators or ex- 
ecutives would not be able to check Congress if it became “infected with a 
similar propensity.”*°° 

Delegates favoring congressional selection of the executive proposed 
mechanisms to ameliorate the formidable dependency objection. Ellsworth 
suggested that Congress generally choose the executive, but that when one 
of the candidates for that office was the incumbent, the selection should be 
made instead by electors chosen by state legislatures. Such a method would 
enable a “deserving magistrate” to be re-elected without creating dependency 
on Congress. Charles Pinckney suggested that Congress choose the executive 
but that eligibility for service be restricted to no more than six years in every 
twelve. Mason endorsed this proposal as fostering executive independence 
while retaining the advantages of possible future service. Morris, however, 
objected that mandatory rotation in office would not avoid the problems of 
“intrigue and dependence.”**! 

With Gerry noting that “[w]e seem to be entirely at a loss on this head,” the 
delegates were so desperate for a solution that Wilson proposed, as a method 
of executive selection, choosing by lot a small number of national legislators 
to serve as electors to choose the executive. Wilson admitted that this was not 
“a digested idea and might be liable to strong objections,” but Morris declared 
that “[i]t would be better that chance should decide than intrigue.” On numer- 
ous occasions, the delegates, after much debate, simply reaffirmed their origi- 
nal choice that Congress select the president for a term of seven years without 
eligibility for re-election.*” 

Under this assumption that Congress would select the executive, delegates 
from small states and large states naturally disagreed about whether the two 
houses should vote separately or by joint ballot. Small-state delegates opposed 
a joint ballot, which would result in their equal voting power in the Senate 
being swamped by the large states’ advantage in the much more numerous 
House. Observing that “[t]he argument that the small states should not put 
their hands into the pockets of the large ones did not apply” when selecting 
the president, David Brearley of New Jersey argued for a separate ballot. In 
response, large-state delegates noted the abstract problem that separate ballots 
invited conflict and standoffs between the branches and also argued that their 
population advantage ought to count for something in selecting the president. 
The convention then voted by seven states to four in favor of Congress’s select- 
ing the president by joint ballot.*°? 

Late in the convention, a grand committee appointed to tackle vari- 
ous unresolved issues endorsed a proposal first made by Wilson, which the 
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convention had already rejected on multiple occasions: The president would 
be chosen by special electors, whose appointment would be made according 
toa method specified by state legislatures. Because the body of electors would 
have no perpetual life, it would have no particular interests to defend. A presi- 
dent selected in this fashion would not be dependent upon the institution 
selecting him.*** 

Moreover, the electors would presumably be prominent people of superior 
knowledge and independence. This is what inclined the delegates to consider en- 
trusting them with a task as important as choosing the president (although dis- 
senting delegates denied that “first characters” or “the mostrespectable citizens” 
would be interested in holding a transitory position such as that of presidential 
elector). The report of the Committee on Unfinished Parts also specified that 
electors would cast ballots in their home states in order to preclude, in Morris’s 
words, “the great evil of cabal.” Requiring that electors in the different states 
meet simultaneously throughout the country made it “impossible to corrupt 
them.” Moreover, the use of electors in place of direct popular election obvi- 
ated the problem of slaves counting for nothing, which would have been dis- 
qualifying from the southerners’ perspective. The electoral college system was 
ingenious, though Caleb Strong objected that it would “make the government 
too complex.”** 

The issue of how to apportion presidential electors naturally provoked dis- 
agreement between delegations from large and small states. When the issue 
was discussed earlier in the convention, at a time when the delegates were 
considering an electoral college system for choosing the president, small-state 
delegates had favored a relatively flat distribution, in which the small states 
received one elector and no large state more than three. Unsurprisingly, large- 
state delegates had thought their states deserved even greater influence in 
choosing the president. Connecticut delegate Ellsworth objected to giving 
large states extra clout in the electoral college, which he said their citizens 
would probably use simply to prefer candidates from their own states.**° 

The grand committee’s report proposed a compromise on the apportion- 
ment of the electoral college: Each state’s number of presidential electors 
would equal its number of congressional representatives plus its two sena- 
tors. Small states would fare better than if the apportionment had been based 
strictly upon population, yet large states still derived a substantial advantage 
from their greater populations, as reflected in their number of congressional 
representatives. Thus, for example, Virginia would outnumber Delaware by 
ten to one in the first House but only by twelve to three in the first electoral 
college. Because the number of electors depended partly on a state’s number 
of congressional representatives, the power of southern states in the electoral 
college would reflect their slave populations (because five slaves were counted 
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the same as three free persons for purposes of apportioning the House of 
Representatives, as we shall see in chapter 4).°°’ 

In addition, the committee proposed that no candidate could be elected 
president without securing the votes of a majority of the electors appointed. 
If no candidate received such a majority, then the Senate would choose the 
president from among the top five vote getters. Convention delegates mostly 
assumed that presidential candidates would rarely win outright majorities in 
the electoral college—at least once Washington had ceased to be a candidate. 
The vast geographic scope of the country, combined with the relatively primi- 
tive state of transportation and communication, would prevent presidential 
candidates from becoming widely known or coordinating their campaigns 
across states—especially in the absence of national political parties, which the 
delegates did not assume would exist. Thus, Charles Pinckney protested that 
the electors would “not have sufficient knowledge of the fittest men and will 
be swayed by an attachment to the eminent men of their respective states,” 
and Mason predicted that “nineteen times in twenty the president would be 
chosen by the Senate.”*58 

Morris explained that the reason the committee had chosen the Senate as 
the institution to select the president when the electoral college vote failed to 
produce a majority was to ensure that the president would owe his appoint- 
ment to fewer people. But the choice of the Senate was also clearly a sop to the 
small states, whose influence would be much greater in the Senate than in the 
House. In essence, the Senate, in which small states would exercise equal clout, 
would choose the president from among the candidates “nominated” by the 
electoral college, in which the large states would exercise greater influence.*” 

Accordingly, some large-state delegates objected to the committee’s pro- 
posal and suggested eliminating the requirement that a presidential candi- 
date receive the votes of a majority of the electors in order to be elected. Yet 
small-state delegates naturally resisted a proposal that would have ordinarily 
allowed the electors from just a few of the large states to pick the president 
by themselves, and it was easily defeated. The convention then also rejected 
a motion by Madison to substitute “one-third” for “a majority” as the require- 
ment for the candidate winning the most votes in the electoral college to be 
elected president.*” 

As just noted, according to the committee’s proposal, the Senate’s choice 
would be made from among the top five vote getters in the electoral college. 
The number five was a compromise between the preference of a large-state 
delegate such as Mason, who suggested limiting the list to three, and that of 
a small-state delegate such as Sherman, who would have preferred expanding 
it to seven or even thirteen candidates. Madison expressed concern that if the 
president were to be chosen from a list as long as even five vote getters, “the 
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attention of the electors would be turned too much to making candidates in- 
stead of giving their votes in order to [make] a definitive choice.”**! 

Several delegates objected to the Senate’s being made the de facto selec- 
tor of the president on the grounds that, under the committee proposal, the 
Senate and the executive were also now slated to jointly exercise the powers 
of appointment and treaty making. For example, Wilson protested that if the 
Senate were to make the ultimate choice of the president, he “will not be the 
man of the people as he ought to be, but the minion of the Senate.” Mason 
warned that “if a coalition should be established between these two branches, 
they will be able to subvert the Constitution.” Williamson objected that refer- 
ring the appointment of the president to the Senate “lays a certain foundation 
for corruption and aristocracy” —a view with which Randolph concurred.°” 

In addition, because the committee report had also assigned the Senate 
the responsibility of trying impeachments of the president—as discussed 
momentarily—some delegates expressed concerns about giving the Senate 
such a large potential role in selecting the president. Wilson warned that if 
the Senate chose the president, had the power to remove him through the 
trial of an impeachment, and shared with him authority over appointments 
and treaty making, then powers that ought to be distributed among different 
branches were being “combined and blended in the Senate.” Moreover, after 
the Connecticut Compromise, large-state delegates were of course generally 
opposed to any expansion of the powers of the Senate.°° 

Thus, Wilson and other large-state delegates proposed that “the legislature” 
rather than just the Senate choose the president from among the top vote get- 
ters when no candidate received the votes of a majority of the appointed elec- 
tors. Sherman suggested that the House—rather than the Senate alone or both 
houses of Congress together—should choose the president in such situations. 
Because Sherman proposed that the House, when selecting the president, vote 
by delegation rather than as individual representatives, small-state influence 
would be preserved, while “the aristocratic influence of the Senate” would 
be eliminated. The convention then overwhelmingly approved the substitu- 
tion of the House for the Senate. Madison later explained that, in addition to 
other considerations, the House was thought safer “on account of the greater 
number of its members,” which would “present greater obstacles to corruption 
than the Senate with its paucity of members.”** 

Lastly on the issue of selecting the president, the Committee on Unfinished 
Parts provided that each elector would cast two votes for president, one of 
which had to be for a candidate from a state other than the elector’s. (Before 
the Twelfth Amendment was enacted in 1804, the electors’ two votes were not 
designated specifically for “president” and “vice president”; they simply cast 
two ballots, and the person receiving the highest number of votes from the 
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electors, once the president had been chosen, became the vice president.) The 
delegates assumed that requiring electors to cast one vote for a candidate not 
from their home state would enhance the chances of small-state candidates 
making the top-five list, because electors from large states would be reluctant 
to cast their second ballots for candidates from other large states for fear of 
inadvertently putting one of them over the top.** 

Observing that the committee had created the office of vice president “only 
for the sake of a valuable mode of election which required two to be chosen at 
the same time,” Williamson objected that “such an officer as the vice president 
was not wanted.” However, to ensure that the vice president would not “be 
without employment,” as Sherman explained, the committee had proposed 
that he be made ex officio president of the Senate. Because of “the close in- 
timacy that must subsist between the president and vice president,” Gerry 
warned that putting the vice president in charge of the Senate was no different 
from placing the president in charge, which would “destroy the independence 
of the legislature.” Mason agreed that the convention should not excessively 
intermingle the legislative and executive departments.*° 

In response to this, Morris, observing that no “heir apparent ... ever 
loved his father,” denied that the president and vice president were likely 
to see eye to eye on most issues. Moreover, noting that the president of the 
Senate was likely to become the temporary successor of a president dis- 
placed from office regardless of whether or not he was denominated the 
vice president, Morris wondered what difference his title would make. The 
convention then voted in favor of the vice president’s serving as ex officio 
president of the Senate.*°” 

Having at last chosen a mode of appointment that would make the presi- 
dent independent of Congress, the convention could now consider on its 
own merits whether he should be eligible for re-election. The Committee on 
Unfinished Parts eliminated the bar on the president’s re-election, which in 
turn led it to shorten the term in office to four years—which was still longer 
than the term authorized in state constitutions for governors, who exercised 
far less substantial powers than would the president. Although some delegates 
continued to prefer a longer term of six or seven years without eligibility for re- 
election, the convention endorsed the committee’s proposal.** 

In addition to making the president eligible for re-election, the convention 
omitted any provision for his mandatory rotation in office, which a majority 
of state constitutions imposed upon governors on the principle, as stated in 
the Maryland constitution of 1776, that “a long continuance in the first ex- 
ecutive departments of power or trust is dangerous to liberty.” Earlier in the 
convention, Franklin had argued strongly for mandatory rotation in the execu- 
tive office, denying that “returning to the mass of the people was degrading 
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[to] the magistrate” and insisting that “[i]n free governments, the rulers are the 
servants and the people their superiors and sovereigns.” Yet the convention 
placed no barrier to presidents being re-elected for the rest of their lives.*” 

The degree of presidential independence would be a function not only of 
the mechanism for appointment but also of that for removal: Which institu- 
tion would have responsibility for removing an unfit president from office, and 
what should the standard for removal be? Most of the delegates agreed with 
Mason that “some mode of displacing an unfit magistrate is . . . indispensable.” 
While the Virginia Plan made no specific reference to removing a president 
from office, it did propose generally that the national judiciary be granted ju- 
risdiction over “impeachments of any national officers,” without specifying 
a substantive standard for impeachment. In the first week of the convention, 
Dickinson proposed that the president be removable—without any specific al- 
legation of malfeasance being required—by Congress, acting in response to 
a request from a majority of state legislatures. Similarly, the New Jersey Plan 
provided that the executive would be removable by Congress on application by 
a majority of state executives.*”° 

Unsurprisingly, Sherman, who viewed the executive as simply the instru- 
ment of the legislature, argued that Congress should be able to remove the 
president “at pleasure.” By contrast, Mason “opposed decidedly” making the 
executive “the mere creature of the legislature.” Nationalists such as Madison 
and Wilson opposed authorizing the states to play a role in removing presi- 
dents whose administrations might simply have become unpopular without 
their having engaged in any malfeasance. They also objected to small states’ 
exercising the same influence in that removal process as large ones.*”! 

The convention overwhelmingly rejected Dickinson’s proposal for removal 
of the president by congressional “address” and instead approved removal 
through “impeachment and conviction* of malpractice or neglect of duty.” 
When the delegates later returned to the issue, some advocates of a strong ex- 
ecutive argued against making the president impeachable at all. Concerned 
that providing for impeachment would “render the executive dependent on 
those who are to impeach,” Morris preferred that the president be given a short 
term in office, rather than that he be made impeachable. Making his ministers 
impeachable, Morris argued, would be sufficient security against bad execu- 
tive behavior. Charles Pinckney likewise worried that the legislature would 
hold impeachment over the president’s head and “effectually destroy his inde- 
pendence,” thus practically nullifying his authority to veto legislation. Rufus 


* An impeachment is roughly the equivalent of a grand jury indictment. Conviction on the 
impeachment is what removes an official from public office (and, in some systems, results in the 


imposition of additional penalties). 
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King argued that while impeachment was necessary for federal judges, who 
would enjoy tenure during good behavior, no “intermediate trial by impeach- 
ment” was necessary for a president who would hold only a limited term in 
office and thus would be “tried for his behavior by his electors, who would con- 
tinue or discontinue him in trust according to the manner in which he had 
discharged it.”*” 

However, most of the delegates—even those favoring a very strong execu- 
tive, such as Wilson—believed that the president ought to be impeachable. 
William Davie of North Carolina declared that impeachment was “essential 
security for the good behavior of the executive.” Mason and Randolph con- 
sidered it crucial that nobody—not even the president—be deemed above the 
law. Franklin warned that if the president could not be impeached, then there 
would be “recourse ... to assassination.” Madison thought it indispensable 
that some provision be made for removing a president based on “incapacity, 
negligence or perfidy.” Limiting the president’s term in office was not sufh- 
cient, as he might lose capacity, pervert his administration, or betray his trust 
to foreign powers. For a unitary executive to become incapacitated or corrupt, 
Madison warned, could be “fatal to the republic” without some provision for 
his removal from office.*” 

After this debate, the convention voted by eight states to two to make 
the president impeachable. However, the delegates encountered greater dif- 
ficulty in figuring out which institution should be responsible for trying im- 
peachments and what the substantive standard for impeachment should be. 
Empowering the two houses of Congress to impeach and remove a president 
from office would reduce the president’s ability to exercise a powerful check 
upon Congress. Noting the desirability of “excluding as much as possible the 
influence of the legislature from the business,” Randolph proposed empower- 
ing a tribunal composed of state judges to try impeachments against the presi- 
dent. The Committee of Detail proposed that the House be given the power 
to impeach the president and the US Supreme Court the power to try the im- 
peachment and thus determine whether he should be removed from office.*”* 

In early September, the Committee on Unfinished Parts, which designed 
the electoral college system for selecting the president, designated the Senate 
rather than the Supreme Court as the adjudicator of impeachments. With 
Congress denied direct control over the selection of the president, empow- 
ering the House to impeach him and the Senate to remove him from office 
seemed less problematic.*”* 

However, Madison, who had grown disillusioned with the Senate as a result 
of the Connecticut Compromise, argued that making the president remov- 
able by the Senate would render him “improperly dependent.” Madison pre- 
ferred that the power to try an impeachment of the president be restored to 
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the Supreme Court. Charles Pinckney, who shared Madison’s concern about 
presidential dependency, warned that the two houses of Congress might con- 
spire against the president if he vetoed “a favorite law.”*”° 

In response to Madison’s proposal, Morris objected that the Supreme 
Court was an improper body to try impeachments of the president. Because 
the number of justices was likely to be small, they might too easily be “warped 
or corrupted.” He also denied that senators, while under oath, were likely to 
find a president guilty of crimes that he had not committed. Sherman, who asa 
small-state delegate may have had an ulterior motive for preferring the Senate, 
noted the impropriety of justices appointed by a president trying his impeach- 
ment. The convention then overwhelmingly rejected Madison’s motion to 
shift the power of trying impeachments of the president from the Senate back 
to the Supreme Court. Only the delegations of the two largest states, Virginia 
and Pennsylvania, voted in favor of this motion.°*”” 

The substantive standard for impeachment arguably mattered as much as 
the institution responsible for applying it. Although the convention had agreed 
early on upon a standard of “malpractice or neglect of duty” for impeachment, 
some delegates worried that such a low threshold for impeachment would 
render the president too dependent upon the institutions exercising the powers 
to impeach and remove him from office. Thus, the Committee of Detail sub- 
stituted a more onerous standard of “treason, bribery, or corruption.” Because 
the president would possess neither a hereditary nor a life interest in the office, 
even Morris, who favored a very strong executive, conceded that the president 
might prove susceptible to being bribed to betray his trust.*” 

After the Committee of Unfinished Parts narrowed the grounds for im- 
peachment to just treason and bribery, Mason objected that a president could 
commit many “great and dangerous offenses,” including subversion of the 
Constitution, that still would not qualify as grounds for removal under that re- 
strictive standard. Thus, he proposed adding “maladministration” to the list of 
impeachable offenses. When Madison objected that “[s]o vague a term will be 
equivalent to a tenure during pleasure of the Senate,” Mason agreed to substi- 
tute “other high crimes and misdemeanors against the State” as a supplement 
to treason and bribery. The convention approved the change, though Mason’s 
substituted language was vague enough to elicit profound political disagree- 
ment during the impeachment trials of Presidents Andrew Johnson in 1868 
and Bill Clinton in 1999.°”° 

In sum, the Philadelphia convention created an extraordinarily powerful 
executive, especially given that just a decade earlier Americans had felt so ag- 
grieved by the abuses of the British king that they eviscerated state executives 
in the constitutions they wrote during the Revolution. Unlike most state gov- 
ernors, the president would have a veto power and the predominant share of 
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the appointment power. He would also be commander-in-chief of the armed 
forces and have the powers to negotiate treaties and pardon criminals. Through 
his State of the Union address and his duty to recommend to Congress such 
measures as he judged necessary and expedient, the president would partici- 
pate in the formation of national policy.**° 

Moreover, the president vested with such powers would be a unitary execu- 
tive and, unlike state governors, he could act without the constraint of an exec- 
utive council. He would have a longer term in office than any of the state execu- 
tives, and unlike most of them, he would not be subject to mandatory rotation 
in office. Had the delegates not been faced with “the genius of the people” as a 
constraint on ratification, many of them would have supported tenure during 
good behavior for the president and empowering him with an absolute veto 
(rather than one subject to congressional override). As Pierce Butler explained 
after the convention, the delegates probably would not have created such a 
powerful and independent executive “had not many of the members cast their 
eyes towards General Washington as president and shaped their ideas of the 


powers to be given to a president by their opinions of his virtue.”**! 


Interpreting the Convention 


The convention finished its work on September 17, 1787. At this point, Franklin 
called upon each of the forty-one delegates present* who still had objections 
to the Constitution to “doubt a little his own infallibility” and agree to “put 
his name to this instrument” in order “to make manifest our unanimity.” 
Professing high regard for Randolph, who two days earlier had made it clear 
he was unlikely to sign, Franklin urged him to join the majority to “prevent 
the great mischief which the refusal of his name might produce.” Hamilton 
seconded the importance of unanimity: “A few characters of consequence, by 
opposing or even refusing to sign the Constitution, might do infinite mischief 
by kindling the latent sparks which lurk under an enthusiasm in favor of the 
convention which may soon subside.”3*” 

Other delegates joined these appeals for unanimity. Morris emphasized that 
despite his own objections, he considered the Constitution “the best that was 
to be attained,” and he would “take it with all its faults.” Likewise confessing 
that he opposed “many parts” of the system, James McHenry of Maryland, who 
had been a surgeon in the Continental Army and then an assistant secretary to 


* Of those forty-one delegates present, three refused to sign the Constitution. Dickinson 
was ill and had asked Read to sign for him, which is why there are thirty-nine signatures on the 
document. 
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General Washington, explained that he would sign because “I distrust my own 
judgment, especially as it is opposite to the opinion of a majority of gentlemen 
whose abilities and patriotism are of the first cast,” and because alterations 
could be obtained through the amendment process. To ameliorate the con- 
cerns of those still harboring doubts, the convention agreed to offer individual 
delegates the alternative of simply signing a letter announcing that the state 
delegations were unanimous in approving the Constitution. That option would 
have enabled dissenting delegates to soothe their consciences while preserv- 
ing some veneer of unanimity—at the cost of disingenuousness.*™ 

Despite such entreaties, though, three delegates—Gerry, Mason, and 
Randolph—remained solid in their opposition. Acknowledging the gravity of 
his decision not to sign the Constitution, Randolph insisted that it was “dic- 
tated by his conscience.” He also emphasized that his refusal to sign did not 
mean that he would actively oppose ratification—only that he was keeping 
“himself free to be governed by his duty as it should be prescribed by his future 
judgment.” Insisting that signing the proposed letter would not be meaning- 
fully different from signing the Constitution, these three dissenting delegates 
declined to embrace the compromise solution that had been offered to them.*** 

Mason and Randolph were Virginians who felt that their state had been 
unjustly treated in both the Connecticut Compromise and the deal made be- 
tween the states of the Deep South and New England involving the foreign 
slave trade and Congress’s power to regulate commerce (to be discussed 
in chapter 4). Gerry, from Massachusetts, feared that the convention had 
veered too far in the direction of aristocracy. Critics would deride him as a 
“Grumbletonian’” who objected to everything in the Constitution that he him- 
self had not proposed. All three of the dissenters would play prominent roles 
in the ratifying contest—discussed in chapter 6—and we shall consider their 
more detailed objections to the Constitution there.**° 

Despite the three dissenters, the convention had achieved nearly unanimous 
support for a constitution that was especially striking in two ways. First, it dra- 
matically expanded the power of the federal government. Second, it shielded 
that government in a variety of ways from much of the populist political pres- 
sure that state governments had proved susceptible to in the mid-1780s. 

The extent to which the convention centralized power in the hands of the 
federal government was extraordinary, given the baseline against which the 
delegates were operating. Under the Articles of Confederation, Congress 
could not impose any taxes, regulate foreign or interstate commerce, or en- 
force federal supremacy even in spheres that plainly lay within its delegated 
powers. 

Although the most-nationalist delegates did not win on every issue at 
the convention—far from it—the Constitution in its nationalism is a stark 


240 THE FRAMERS’ COUP 


Figure 3.10 Signing of the Constitution, by Howard Chandler Christy. (Architect of 
the Capitol) 


contrast with the Articles. The Constitution bestows upon Congress virtu- 
ally unlimited powers to tax, raise armies and navies, and regulate com- 
merce. Without opposition, the convention explicitly granted Congress 
implied powers through the Necessary and Proper Clause. The Supremacy 
Clause and a federal court system—the Constitution mandates a supreme 
court and authorizes Congress to create lower federal courts—provided, 
respectively, a theoretical statement of federal supremacy and a practical 
mechanism for enforcing it. Article I, Section 10, bars states from enacting 
the sort of paper money and debtor relief legislation that had proliferated in 
the mid-1780s. 

Even with regard to an issue on which the nationalists ostensibly lost—the 
method of choosing senators—they were able to design institutional features 
that significantly ameliorated the scope of their defeat. Thus, while state legis- 
latures would pick senators, they were denied the power to recall them during 
their lengthy terms in office, to instruct them, or to pay their salaries. On other 
issues, the convention preserved some influence for the states while nonethe- 
less empowering the federal government to trump state choices. States would 
initially set the times, places, and manner of congressional elections, but their 
decisions were subject to congressional override. States would train and select 
officers for their militias, but their militias would be subject to the discipline 
imposed by Congress and to Congress’s unfettered power to call them into 
federal service. In sum, the nationalizing features of the Constitution were 
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such that ratification would prove difficult in a nation where most citizens con- 
tinued to regard their states as their countries.**° 

Had the delegates not been forced to make concessions to political realities, 
the document they drafted in Philadelphia might have been even more nation- 
alist. At the convention, delegates repeatedly observed that the Constitution 
they were designing must be tailored to what the nation would ratify. As Gerry 
explained, “[I]t was necessary to consider what the people would approve.” 
Madison agreed that they must not pursue what was “unattainable.”**’ 

In his famous speech of June 18, Hamilton had told the convention that 
two sovereignties could not coexist within the same geographic limits. History 
revealed that “all federal governments are weak and distracted,” Hamilton ex- 
plained, and he doubted that the federal government they were creating could 
“long exist when opposed by such a weighty rival” as the state governments. 
Hamilton concluded that the convention “must establish a general and na- 
tional government, completely sovereign, and annihilate the state distinctions 
and state operations.” However, because he did not wish “to shock the public 
opinion” by proposing an abolition of the state governments, Hamilton sug- 
gested instead that the Constitution empower the federal government to ap- 
point state governors, who would be vested with the authority to veto all state 
legislation in order to prevent conflicts with federal law.*** 

Other delegates also evinced a preference for abolishing the states if doing 
so had been politically feasible. Read thought that to achieve a “good general 
government,” the states “must be done away” with and united “into one great 
society.” Butler agreed with Read about “abolishing the state legislatures and 
becoming one nation instead of a confederation of republics,” provided that 
the South’s slaves counted sufficiently in apportioning representation in the 
national legislature. While King “doubted much the practicability of annihi- 
lating the states,” he agreed “that much of their power ought to be taken from 
them.” Dickinson expressed alarm that “some gentlemen” seemed inclined to 
abolish the state governments.**” 

Although Madison expressed no desire to abolish the states, he denied that 
they “possessed the essential rights of sovereignty,” and he insisted that they 
“ought to be placed under the control of the general government—at least as 
much as they formerly were under the King and British Parliament.” As we 
have seen, a fundamental feature of Madison’s constitutional design was em- 
powering Congress to veto state legislation. Charles Pinckney, who wanted to 
expand the limited federal veto proposed in the Virginia Plan to cover all state 
laws, agreed that the states long ago had abandoned their sovereignty, and he 
thought that they should retain no more power than that over “mere local leg- 
islation.” Gouverneur Morris wanted to create a secretary of domestic affairs, 
whose jurisdiction would include matters of police, the state of agriculture 
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and manufacturing, the building of roads and improving of navigation, and 
the facilitating of communications within the nation. Madison proposed that 
Congress be empowered to grant charters of incorporation and to establish 
a national university, and Pinckney wanted to grant Congress the power to 
subsidize the promotion of agriculture, trade, and manufacturing. All these 


proposals would have entailed a vast expansion of Congress’s power, relative 


to what it was under the Articles.*”° 


Even the three delegates who refused to sign the Constitution had been 
strongly nationalist—at least on certain issues—during much of the conven- 
tion. Randolph, of course, had introduced the extremely nationalist Virginia 
Plan. Mason, according to Madison’s postconvention account, had supported 
in principle the federal veto and even the idea of the national government’s ap- 
pointing state governors. Although Gerry did not support the veto, he eagerly 
embraced the ban on state debtor relief laws and emissions of paper money 
contained in Article I, Section 10. While the views of convention delegates fell 
along a spectrum, their overall predilection was stunningly nationalist when 
compared with the views of most ordinary Americans in 1787 (which is one 
reason that ratification was such a closely contested affair, as we shall see in 
chapter 6).°°"* 


* Much later in life, Madison strenuously denied that more than two or three members of the 
Philadelphia convention had favored an “unlimited government founded on a consolidation of 
the states’—and even those had done so more “theoretically than practically.” When notes of the 
convention taken by New York delegate Robert Yates were published—in 1808 and in 1821—and 
they portrayed both the convention and Madison in a strongly nationalist light, Madison dispar- 
aged the accuracy of Yates’s account. 

According to Madison, Yates’s record consisted of “crude and broken notes” that were warped 
“to an unfavorable understanding of what was said in opposition to the prejudices felt.” Those 
prejudices were “the strongest feelings of dissatisfaction against the contemplated change in 
the federal system,” which would deprive New York of its ability to extract tax revenue from its 
neighbors through an impost. Moreover, Madison noted, Yates had been present for only about 
the first third of the convention (he left Philadelphia on July 10), during which time discussions 
“were of a more loose and general cast” and “before the rough materials were reduced to the size 
and shape proper for the contemplated edifice.” On numerous occasions, according to Madison, 
Yates’s notes had “totally mistaken what was said by me, or given it in scraps, which, taken without 
the developments or qualifications accompanying them, had an import essentially different from 
what was intended.” 

While Yates’s notes had, in fact, been doctored for political reasons when published, it is also 
true that Madison’s own recollections had been warped by political events and imperatives in 
his postconvention career. In the 1790s, Madison broke with Hamilton over issues such as the 
national bank, the national government’s assumption of the states’ war debts, and Hamilton’s 
proposal that the national government subsidize manufacturing through bounties. As Madison 
and Jefferson came to lead a states’ rights party that developed in opposition to the nationalist 
policies of the administrations of Washington and Adams, Madison’s former nationalism proved 
extremely inconvenient. Then, in the late 1820s and early 1830s, radical states’ righters used 
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The convention’s predominant bent was not only nationalist but also strik- 
ingly antidemocratic—even by the standards of the time. Supporters of di- 
rectly accountable republican government had long warned of efforts afoot 
to limit the people’s influence upon government. As we have seen, in 1785, 
Massachusetts’s congressional delegates had opposed a constitutional conven- 
tion because of concerns that “plans have been artfully laid and vigorously pur- 
sued” to change “our republican governments into baleful aristocracies.” In 
1786, Boston merchant Stephen Higginson had warned that “esteemed great 
aristocrats,” such as Madison and Hamilton, were intending the Annapolis 
convention to restructure the Confederation, not simply to grant it commer- 
cial powers. While the Philadelphia convention was underway, Richard Henry 
Lee expressed concern that while a departure “from simple democracy” was 
“indispensably necessary,” “the minds of men have been so hurt by the injus- 
tice, folly, and wickedness of the state legislatures and state executives that 
people in general seem ready for anything.” Lee hoped “that this tendency to 
extreme|[s] will be so controlled as to secure fully and completely the demo- 
cratic influence acting within just bounds.” As the convention unfolded, Gerry 
objected that those supporting “a plan of vigorous government” were “pushing 
the experiment too far,” and he warned that “[o]thers of a more democratic 
cast will oppose it with equal determination.”*”” 

To be sure, delegates to the Philadelphia convention understood that the 
legitimacy of the new government they were creating could not, in the words 
of James Wilson, “long subsist without the confidence of the people.” They 
also appreciated the practical reality that if the people too strenuously op- 
posed the Constitution, then popularly elected ratifying conventions would 
not approve it.*”° 


Yates’s account of Madison’s supposed nationalism at the Philadelphia convention to discredit 
Madison’s public opposition to their political platform—which included, most notably, a defense 
of South Carolina’s right to nullify the federal tariff and possibly secede from the union. 

To bolster his credibility in denying the constitutionality of nullification and secession, 
Madison deemed it imperative to minimize the extent of his former nationalism. Thus, his late- 
in-life characterizations of his political thought at the time of the Philadelphia convention and 
his denials of the convention’s nationalist bent must be taken with a substantial grain of salt. For 
example, Madison’s efforts in the early 1830s to downplay his support at the convention for a 
federal veto of state legislation are plainly unconvincing. 

By contrast, historian Lance Banning argues strenuously that Madison was largely consis- 
tent throughout his career in the extent of his nationalism. He denies that Madison had ever 
advocated a very broad range of powers for the national government. Rather, on Banning’s view, 
Madison was determined to ensure that the national government could effectively enforce its will 
against the states across only a fairly narrow range of powers. Banning also insists that Madison 
was educated out of whatever broadly nationalist views he might have held—both by the debates 
in Philadelphia and by the contest over ratification. 


244 THE FRAMERS’ COUP 


Yet the republican form of government can encompass a great deal of varia- 
tion, and the convention delegates mostly agreed that ordinary people ought 
to play little role in administering the new federal government. As Hamilton 
urged at the convention, “[W]e ought to go as far in order to attain stability 
and permanency as republican principles will admit.” A critical objective of 
the Framers’ enterprise was creating a national government that could check 
the populist impulses of the states, and in this sense, their nationalism and 
their antidemocratic aspirations were linked. Even the most conservative state 
constitutions had proved insufficient barriers against democracy. Randolph 
told the convention that the country’s “chief danger arises from the democratic 
parts of our [state] constitutions,” and even Gerry agreed that “[t]he evils we 
experience flow from the excess of democracy.” In response, the delegates 
wished to create a federal government that would be as detached as possible 
from public opinion, without forfeiting the label of “republican.”°* 

Behind the closed doors of the Philadelphia convention, the delegates 
outdid one another in the contempt they expressed for democracy. Gerry 
called democracy “the worst ... of all political evils.” Sherman declared that 
the people “should have as little to do as may be about the government. They 
want [i.e., lack] information and are constantly liable to be misled.” Hamilton 
observed that “[t]he voice of the people has been said to be the voice of God; 
and however generally this maxim has been quoted and believed, it is not true 
in fact. The people are turbulent and changing; they seldom judge or determine 
right.” On the question of whether public opinion should guide the delegates 
in designing particular provisions of the Constitution, Madison denigrated 
the fickleness of the public mind and Randolph declared it “neither incumbent 
on nor honorable for the convention to sacrifice right and justice” to “popu- 
lar prejudices.” Virtually all the delegates—nationalists and defenders of state 
sovereignty, representatives of large states and small states, southerners and 
northerners—could agree upon the proposition that ordinary citizens ought 
not to have too great a role in governmental affairs.*”° 

The delegates’ disdain for popular influence on government was manifest 
in numerous choices they made in designing the Constitution. Because they 
favored what Madison called a “policy of refining the popular appointments 
by successive filtrations,” they provided for indirect election of presidents and 
senators. Even with regard to the House, the configuration of which was partly 
a concession to the political reality of popular participation in ratification of 
the Constitution, the delegates designed features to increase its detachment 
from popular opinion. A small House with vast constituencies would loosen 
connections between representatives and the people. Moreover, the conven- 
tion gave Congress the power to revise state regulations of the times, places, 
and manner of federal elections, which could be used to require that House 
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members be selected “at large,” thereby further increasing the size of congress- 
men’s constituencies. By omitting to provide for instruction, recall, or man- 
datory rotation in office, the convention made congressional representatives 
even more independent of popular opinion.*”° 

To further reduce the people’s influence on the federal government, the del- 
egates established terms in office for senators and presidents that were longer 
than any existing under state constitutions, which often limited even gover- 
nors and members of the upper houses of the legislatures to annual terms. US 
senators would serve six-year terms, which would enable them, as Randolph 
explained, “to provide a cure for the evils under which the United States la- 
bored,” which were to be found “in the turbulence and follies of democracy.” 
Presidents, who it was expected would use their veto power to check Congress 
if it ever succumbed to populist influence, served four-year terms and were 
eligible for re-election as long as they lived.*”” 

The structure of representation established by the federal Constitution 
was a significant departure from that existing under most state constitu- 
tions, which featured annual elections, small constituencies, mandatory 
rotation in office, and (often) instruction of representatives. In addition to 
the specific ways in which federal representation was designed to constrain 
direct democracy, the existence at the federal level of different branches of 
government with different powers, different constituencies, and different 
time horizons would make it very difficult to translate populist impulses into 
federal law.*”* 

Again, one might wonder how much more constraining of popular influ- 
ence the convention would have made the Constitution had it not been for the 
constraints imposed by the need for ratification. Many delegates plainly would 
have preferred much longer terms for federal officeholders. Hamilton doubted 
that even seven-year terms (which the convention at one point had provision- 
ally agreed upon) would give senators “adequate firmness . . . considering the 
amazing violence and turbulence of the democratic spirit.” On multiple occa- 
sions, the convention had agreed on a seven-year term for the president. More 
than a few delegates would have preferred that senators and presidents enjoy 
tenure during good behavior.*”” 

The delegates were disdainful of democracy for a very concrete reason: The 
populist politics of the mid-1780s, refracted through the relatively democratic 
state constitutions drafted in the mid-1770s, had pressured most state legisla- 
tures to issue paper money and enact tax and debt relief legislation, which most 
elite statesmen abhorred. As Gerry explained to the convention, he “had been 
taught by experience the danger of the leveling spirit.” Most of the delegates 
agreed, as Butler put it, that “the great object of government” was to protect 
property, and that the states were doing a lousy job of it.“°° 
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References to the paper money emissions and debtor relief laws of the mid- 
1780s cropped up repeatedly as the convention delegates debated a wide vari- 
ety of issues. Opponents of state legislative selection of senators argued that 
state legislatures, as the entities responsible for the reviled economic relief 
measures, hardly could be entrusted with such an important task. The dele- 
gates conceived of the Senate generally as an institution to block any populist 
economic measures that might emanate from the House. They regarded the 
presidential veto, judicial review, and the proposed federal power to veto state 
laws as, in significant measure, further checks on such legislation. When the 
delegates rejected the federal veto, they substituted Article I, Section 10, which 
explicitly forbids such measures. Unlike some of the other provisions in that 
section of the Constitution, the bans on state emissions of paper money and 
the making of anything but gold or silver as legal tender in payment of debts 
were rendered absolute, rather than subject to Congress’s approval. The con- 
vention delegates passed up few opportunities to reiterate what Mason called 
their “mortal hatred to paper money” and to ensure that the Constitution 
would squelch it.*”' 


As we shall see in chapter 6, the nationalist and democracy-constraining fea- 
tures of the Constitution made it extremely controversial with the American 
people, thus resulting in a closely fought ratifying contest. Why was the con- 
vention so much more nationalist and antidemocratic than the country as a 
whole? Why, in the words of one leading critic of the Constitution, “Federal 
Farmer,” were “the democratic and aristocratic parts of the community” so 
disproportionately represented in Philadelphia?* 

First, the process by which delegates were selected to represent their states 
in Philadelphia probably ensured that nationalist and antipopulist views 
would be overrepresented. In every state but South Carolina—where the gov- 
ernor performed the task—state legislatures chose the delegates to represent 
their states at the convention. As Rutledge stated in Philadelphia, “[i]fthis con- 
vention had been chosen by the people in districts,” very different “characters 
would have been preferred.”*” 

State legislatures were apt to choose prominent citizens to represent their 
states at a national convention, and these citizens in turn were likely to hold rel- 
atively nationalist and antipopulist views. Forty-two of the fifty-five delegates 
who attended at least some portion of the Philadelphia convention had served 
in the Continental Congress—a nationalizing experience. Thirty had per- 
formed military service during the Revolutionary War, and of these no fewer 
than five had served as aides-de-camp to General Washington. Such military 
service had a profoundly nationalizing effect, first because it inclined men to 
think in terms of allegiance to a nation rather than a state, but also because 
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many Revolutionary War veterans deeply resented the states for obstructing 
the war effort by failing to fulfill their requisitions for troops and money.*” 

Even those delegates who had served neither in the Continental Army nor 
in the Continental Congress were likely to be the sort of elite statesmen who 
disapproved of the populist economic relief measures enacted by most states 
in the mid-1780s. The delegates to the Philadelphia convention were an ex- 
ceptionally well-educated and relatively affluent group. Most had attended 
college—no fewer than nine at the College of New Jersey (later renamed 
Princeton) —at a time when few Americans had done so. More than half of the 
delegates had trained as lawyers. Fourteen were merchants, and ten were in- 
volved in banking and finance. Nearly all of them owned substantial amounts 
of land, and many were extremely wealthy.*® 

Among Americans fitting this socioeconomic profile in the 1780s, the vast 
majority deeply disapproved of state tax and debt relieflegislation and supported 
the expansion of federal government power to suppress it in the future. Less than 
a week into the convention, Mason told his son that “judging from casual con- 
versations with gentlemen from the different states, I [am] very apprehensive 
that, soured and disgusted with the unexpected evils we had experienced from 
the democratic principles of our governments, we should be apt to run into the 
opposite extreme, and in endeavoring to steer too far from Scylla, we might be 
drawn into the vortex of Charybdis, of which I still think there is some danger.”*° 

The political composition of one state’s delegation—Pennsylvania’s—was 
more the product of conscious legislative design than an unintended conse- 
quence of simply choosing delegates from among the state’s most prominent 
citizens. According to the later account given by critics of the Constitution, the 
state legislature, acting under the influence of members from Philadelphia, de- 
cided not to pay the state’s delegates to the Constitutional Convention, which 
would ensure that only men from Philadelphia or its environs could afford to 
attend. Such delegates—described by a leading critic as “those men who are 
esteemed aristocratical”—were strongly predisposed to support a nationalist 
and antipopulist constitution.*°” 

After the convention, Madison told Jefferson that in light of the diversity of 
opinions expressed in Philadelphia, “it is impossible to consider the degree of 
concord which ultimately prevailed as less than a miracle.” Washington made 
the same point to Lafayette: It was “little short of a miracle that the delegates 
from so many different states . . . should unite in forming a system of national 
government so little liable to well-founded objections.”*”* 

Yet considering the common characteristics of the delegates in 
Philadelphia—their wealth, education, occupations, and national military 
and governmental service—it does not seem surprising that they would 


share certain political views that might not be representative of those held by 
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Americans at large. From the convention’s outset, Mason was impressed that 
there was “greater unanimity and less opposition” to the general plan proposed 
by the Virginia delegates than might have been expected. Madison likewise 
noted that “[i]n general the members seem to accord in viewing our situation 
as peculiarly critical and in being adverse to temporizing expedients.”*° 

Generally like-minded delegates may have influenced the views of those 
less predisposed to a nationalist and antipopulist perspective. Randolph later 
explained that when he left for Philadelphia, he was not convinced that the 
Articles were as “eminently defective as it had been supposed,” but his conversa- 
tions with other delegates soon persuaded him that the Articles were “destitute 
of every energy which a constitution of the United States ought to possess.”*! 

Second, the nationalist and antipopulist bent of the convention was a func- 
tion not only of the process for selecting delegates but also of who chose not 
to participate. For a couple of different sorts of reasons, many of those who 
might have resisted the dominant tendencies of the convention opted not to 
attend. Some people probably wished to avoid legitimizing an enterprise with 
which they disagreed and, indeed, may have considered illegal. Some of the 
Connecticut legislators who represented towns that would later oppose ratifi- 
cation of the Constitution had resisted their state’s even sending delegates to 
Philadelphia because they worried that participating in the convention would 
implicitly obligate them to support its handiwork.*"' 

As we have seen, the Rhode Island legislature did not even appoint dele- 
gates to Philadelphia because the dominant paper money faction in the state 
suspected—rightly so, as it turned out—that the convention would propose 
limiting state legislatures’ ability to issue paper money and enact debtor relief 
laws. As Madison colorfully explained to his father, Rhode Island legislators, 
“(b]eing conscious of the wickedness of the measures they are pursuing, ... 
are afraid of everything that may become a control on them.” A Massachusetts 
newspaper observed that had Rhode Island sent delegates to the convention, 
they would have been “birds of a feather” with the state’s current administra- 
tion. In other words, such delegates probably would have resisted the conven- 
tion’s strong inclinations to suppress state relief measures and to insulate the 
federal government from populist political influence.*!” 

Declining to participate in an enterprise for fear of legitimizing it is 
always a risky strategy because it disables one from influencing the outcome. 
Acknowledging that a strict adherence to the Articles might justify a state’s 
not attending the Philadelphia convention, Rhode Island’s congressional del- 
egates nonetheless had warned—to no avail—that in light of the convention’s 
“momentous” objects, “common safety” demanded that the state appoint 
delegates. As Nathan Dane, a Massachusetts congressional delegate who ini- 
tially opposed the Constitution, later explained to Melancton Smith, a leading 
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Antifederalist in New York, “When measures of any sort become necessary in 
a community, it is generally wise to take a part in them, and to bring them as 
near to our opinions as we can in the first instance.”*" 

Another reason that some people who might have resisted the dominant 
tendencies of the convention chose not to participate was the lack of trans- 
parency in the convention’s agenda. Most Americans probably expected the 
Philadelphia convention to propose relatively uncontroversial reforms—em- 
powering Congress to raise revenue independently of state requisitions, to reg- 
ulate foreign and interstate commerce, and to ensure the supremacy of federal 
treaties. As Gunning Bedford observed at the convention, the delegates had 
been sent there to empower the national government to collect an impost and 
to regulate trade. “Why then, when we are met, must entire, distinct, and new 
grounds be taken, and a government of which the people had no idea be insti- 
tuted?” The Antifederalist “Federal Farmer” later noted that the convention 
had been appointed for the sole and express purpose of revising the Articles, 
and probably “not one man in ten thousand in the United States... had an idea 
that the old ship was to be destroyed.” William Findley, a prominent opponent 
of ratification in Pennsylvania, explained that he probably would have sup- 
ported the Constitution “had the federal convention given such powers only 
as we had ground to expect, or as Congress ever expressed a wish to enjoy.”** 

Madison and his like-minded colleagues had not publicized their hope 
and intention that the Philadelphia convention would thoroughly repudiate 
the Articles, vastly expand the powers of the national government, make it 
more resistant to populist influence, and explicitly constrain the redistributive 
tendencies of the more populist state governments. As Paterson objected at 
the convention, the idea of a national government—as distinct from a federal 
one—had “never entered into the mind of any of [their constituents].” An op- 
ponent of the Constitution in Massachusetts later noted that not a single state 
legislature “had the most distant idea when they first appointed members for a 
convention, entirely commercial, or when they afterwards authorized them to 
consider on some amendments of the federal union, that they would without 
any warrant from their constituents presume on so bold and daring a stride as 
ultimately to destroy the state governments and offer a consolidated system.” 
At the convention, Gerry objected to Madison’s proposed federal veto on the 
grounds that such a thing had “never been suggested or conceived among 
the people. No speculative projector, and there are enough of that character 
among us, in politics as well as in other things, has in any pamphlet or newspa- 
per thrown out the idea.”*!* 

Had the nationalist and antipopulist agenda of Madison and his principal 
supporters been known in advance, their states’ legislatures might not have ap- 
pointed them as delegates, some states might have refused entirely to appoint 
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delegates or might have severely constrained them with limiting instructions, 
and Congress might not have endorsed the enterprise. Just prior to the con- 
vention, Washington had warned Madison that “if the delegates come to it 
[the convention] under fetters, the salutary ends proposed will in my opinion 
be greatly embarrassed and retarded, if not altogether defeated.” Lansing was 
almost certainly right when he declared that “New York would never have con- 
curred in sending deputies to the convention, if she had supposed the delibera- 
tions were to turn on a consolidation of the states and a national government.” 
Gerry, too, observed that had he known what would happen in Philadelphia, 
nothing could “have induced me to come here.” Had a few states—discovering 
and disapproving of Madison’s nationalist and antipopulist agenda—joined 
Rhode Island in declining to participate in the convention, its recommenda- 
tions to the nation would have carried little weight.*”° 

As it happens, several people who were not of a like mind with Madison— 
and not just Lansing and Gerry—had been appointed delegates by their states 
but had declined the appointment. Perhaps some of them agreed with William 
Grayson that despite the “great expectations” people had for the convention, 
“the whole will terminate in nothing.” Others might not have been terribly 
interested in participating in a project to mildly expand the national govern- 
ment’s power and did not fathom that a far more ambitious agenda was afoot— 
one of which they would not have approved. Had that agenda—as laid out in 
the Virginia Plan—been widely publicized in advance, perhaps some of these 
people would have been more inclined to attend the convention in order to 
resist its implementation. One cannot know for sure, but several of these in- 
dividuals did play major roles in mobilizing opposition to the nationalist and 
antipopulist constitution that the convention had produced.*” 

Patrick Henry was the most prominent among those who turned down ap- 
pointment to the Philadelphia convention and later played leading roles in mo- 
bilizing opposition to ratification of the Constitution. Henry had received the 
second most votes—trailing only Washington—when the Virginia legislature 
balloted members on the appointment of delegates to the convention. Henry’s 
motives for declining his appointment are impossible to know with certainty. 
‘The well-known story that he “smelt a rat” is probably apocryphal, and Henry 
in all likelihood had other reasons for declining to attend.** 

Randolph told Madison that he had “assayed every means to prevail on him 
[Henry] to go thither. But he is peremptory in refusing, as being distressed in 
his private circumstances.” Madison believed that the imbroglio over Jay’s ne- 
gotiations with Spain involving American navigation rights on the Mississippi 
River had caused Henry to cease to be “the champion of the federal cause.” 
He told Jefferson the “intended sacrifice of the Mississippi” had so disgusted 
Henry that he had declined his appointment to the Philadelphia convention 
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to keep “himself free to combat or espouse the result of it according to the 
result of the Mississippi business.” Madison also feared there was “good reason 
to believe” that Henry was “hostile to the object of the convention” and fa- 
vored “either a partition or total dissolution of the confederacy.” Yet, despite 
Madison’s concerns about Henry’s “ominous” decision not to attend the con- 
vention, Henry’s presence in Philadelphia probably would have proved a major 
impediment to Madison and his nationalizing project.‘ 

Richard Henry Lee, who would prove to be one of the nation’s leading op- 
ponents of the Constitution’s ratification, also declined his appointment to the 
convention for reasons that are impossible to verify. He explained to Governor 
Randolph that his health would not permit him to travel to Philadelphia in 
time for the convention, though he also expressed “a disposition to repose 
with confidence” in the “many gentlemen of good hearts and sound heads ap- 
pointed to the convention.” Later, Lee explained that his participation would 
have been incompatible with his service in the Confederation Congress, which 
would probably be called upon to review any proposals made by the conven- 
tion before transmitting them to the states for ratification.” 

Samuel Chase, a leader of the paper money faction in the Maryland legisla- 
ture, also declined an appointment to the convention—possibly to remain in 
Annapolis to lead the campaign for a paper money emission, which was vital 
to the recovery of his personal financial health, given the debt he had incurred 
as a result of speculating in confiscated Loyalist estates. Two prominent sup- 
porters of tax and debt reliefin Georgia and New Jersey— George Walton and 
Abraham Clark, respectively—also turned down appointments to the conven- 
tion, though for reasons apparently unrelated to their substantive policy views. 
Willie Jones, later one of the leading Antifederalists in North Carolina, like- 
wise declined an appointment to the Philadelphia convention, stating that the 
timing made it impossible for him to attend.*”* 

Whatever reasons they may have had for declining appointments, the ab- 
sence of these individuals from Philadelphia plainly enhanced the convention's 
nationalist and antipopulist tendencies. As Dane reported to Smith during the 
ratifying contest, “certain individuals who were appointed to that convention, 
missed it exceedingly in not attending it.” Had they participated, they might 
have “engrafted many of the principles and checks they now contend for into 
the system.” A leading Pennsylvania critic of the Constitution agreed that the 


* Erastus Wolcott turned down his appointment by the Connecticut legislature on the 
grounds that smallpox was present in Philadelphia, he had never had the disease, and did not 
wish “to hazard his life without the most pressing necessity.” Roger Sherman was appointed 
in Wolcott’s place. Sherman’s fellow Connecticut delegate, Oliver Ellsworth, did indeed catch 
smallpox in Philadelphia—though he survived it. 
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absence of eight or nine “good republican characters” who had been appointed 
delegates was “a most unfortunate event to the United States.” Had they gone 
to Philadelphia, “the result of the convention would not have had that strong 
tendency to aristocracy now discernible in every part of the plan.”*” 

None of this is to say that there were no hints of what might happen in 
Philadelphia. In January 1787, King urged Gerry that if Massachusetts did send 
delegates to the convention, “for God sake be careful who are the men. The 
times are becoming critical. A movement of this nature ought to be carefully 
observed by every member of the community.” In March, the Massachusetts 
senate voted to instruct the state’s delegation to the convention—only later 
to rescind the instruction—not to agree to any changes to the section of the 
Articles providing that congressional delegates were subject to annual elec- 
tions, recall, and mandatory rotation in office. In April, Grayson reported 
that those delegates appointed to the convention who were in New York City 
“conversed freely” on their plans for reform and that they were “for going a 
great way,” including “placing Congress in loco of the King of Great Britain” 
and empowering it to veto state laws. As we have seen, Congress and two state 
legislatures did issue instructions that limited the convention to the “sole and 
express purpose” of revising the Articles. Some people clearly had an inkling 
that others aspired to a radical transformation of the Articles. Yet limiting in- 
structions proved less efficacious than selecting differently minded delegates 
in the first place might have been.*”? 

Thus, the lack of transparency in the convention’s agenda probably influ- 
enced the cast of characters who came to Philadelphia. The lack of transpar- 
ency within the convention itself probably influenced its handiwork. Because 
they met behind closed doors and had bound themselves to an oath of secrecy, 
the delegates were able to candidly express opinions that, had they been de- 
clared publicly, would have immediately mobilized resistance and probably 
would have had deleterious consequences for their public careers.*”* 

Critics of the Constitution later complained of the convention’s having met 
in “secret conclave,” claiming that resistance might have developed sooner had 
the deliberations been public. The “genius of aristocracy,” they charged, had 
“prompted the convention [delegates] to enjoin secrecy on their members, to 
keep their doors shut, their journals locked up, and none of the members to 
take any extracts.” Jefferson criticized the convention’s secrecy as manifest- 
ing “ignorance of the value of public discussions,” but the delegates knew full 
well what they were doing: To open their proceedings to the public could kill 
their nationalist and antipopulist project before it had legs. Madison almost 
certainly was correct when he later observed that “no constitution would ever 
have been adopted by the convention if the debates had been public.” The se- 
crecy ofthe convention’s proceedings was in stark contrast to the constitutional 


The Constitutional Convention 253 


requirements of the very state in which the delegates assembled—namely, 
that legislative deliberations be conducted in public and that the Pennsylvania 
Assembly’s votes and proceedings be published on a weekly basis.*”* 

A relatively like-minded group of elite nationalists had gathered in 
Philadelphia under conditions that afforded them some space to maneuver in- 
dependent of public opinion. The question immediately arose of how boldly 
they should challenge the nation’s current political arrangements. In the run- 
up to the convention, as we have seen, Washington had told Madison that 
the delegates should “adopt no temporizing expedient” but instead should 
“probe the defects of the Constitution to the bottom and provide radical cures, 
whether they are agreed to or not.” Randolph had told Madison that the con- 
vention should pursue “what is best in itself, not merely what can be obtained 
from the assemblies.” *”* 

Concurring with such views, Madison had devised a stunningly nationalist 
and antipopulist plan, around which the Virginia delegates then coordinated. 
Presenting that plan to the convention, Randolph repudiated Lansing’s ad- 
monition that “[g]reat changes can only be gradually introduced.” Instead, he 
urged his colleagues to seize this opportunity to accomplish as much as pos- 
sible: “He would not as far as depended on him leave anything that seemed 
necessary undone. The present moment is favorable, and is probably the last 
that will offer.” King agreed that this would “be the last opportunity of pro- 
viding” for the nation’s liberty and happiness. Hamilton warned that this was 
the “critical moment” for establishing a strong and stable government: “It is a 
miracle that we were now here exercising our own tranquil and free delibera- 
tions on the subject. It would be madness to trust to future miracles. A thou- 
sand causes must obstruct a reproduction of them.”*”” 

Over the course of the convention, the task of those delegates with a na- 
tionalist and antipopulist bent became easier when some of their opponents, 
in the words of Pennsylvania Antifederalists, “retired, hopeless, from the con- 
vention.” Robert Yates and John Lansing, Jr., of New York, whom Madison had 
suspected from the time of their appointment of leaning “too much towards 
state considerations to be good members of an assembly,” left Philadelphia 
early and resisted importunings to return. As they later explained to Governor 
George Clinton, they had departed because they faced “the disagreeable alter- 
native of either exceeding the powers delegated to us, and giving our assent 
to measures which we conceived destructive to the political happiness of the 
citizens of the United States, or opposing our opinion to that of a body of re- 
spectable men, to whom those citizens had given the most unequivocal proofs 
of confidence.”*’* 

Their departure, which left only Hamilton representing New York, deprived 
that state of its influence because of the prevailing norm—explicitly embraced 
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in the Articles of Confederation—that the vote of a state delegation would 
count only if at least two of its members were present. Two Maryland dele- 
gates who criticized the convention’s nationalist bent, Luther Martin and John 
Francis Mercer, also left Philadelphia early (as noted previously, Mercer had 
attended the convention for only about ten days)—just at the time that James 
McHenry was trying to mobilize the Maryland delegation around an effort to 
convince the convention to amend rather than scrap the Articles. Such early 
departures simply enhanced the clout of those delegates who backed a nation- 
alist and antipopulist agenda.*” 


Madison was depressed over the outcome of the convention. He had lost sev- 
eral key battles—over the apportionment of the Senate, the method of select- 
ing its members, and the proposed federal power to veto state laws. The last 
of these defeats seemed to weigh most heavily on Madison because he feared 
that without such a veto, the federal government would be powerless to check 
the tendencies of state legislatures to capitulate to populist demands for debt 
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and tax relief. As Madison reported to Jefferson after the convention, it was 
the evils of such legislation that “contributed more to that uneasiness which 
produced the convention and prepared the public mind for a general reform” 
than those arising “from the inadequacy of the confederation to its immedi- 
ate objects.” A constitutional reform that failed adequately to protect private 
rights within the states thus must be “materially defective.” **° 

Madison did not believe that judicial enforcement of the Article I, Section 
10, ban on paper money emissions and debtor relief legislation would be a suf- 
ficient substitute for the defeated federal veto. It was “more convenient to pre- 
vent the passage of a law than to declare it void after it is passed,” and individu- 
als harmed by such laws might be “unable to support an appeal against a state 
to the Supreme Court.” Most important, state legislatures were too creative to 
be stymied by words on a piece of paper: “Injustice may be effected by such an 
infinitude of legislative expedients that where the disposition exists it can only 
be controlled by some provision which reaches all cases whatsoever.”**! 

Although in The Federalist Madison celebrated the Constitution for its 
“partly national, partly federal” mélange, he actually would have preferred a 
far more nationalist scheme than he had been able to secure in Philadelphia. 
Toward the end of the convention, he wrote Jefferson that the powers to be 
granted to Congress in the Constitution would “neither effectually answer its 
national object nor prevent the local mischiefs which everywhere excite dis- 
gusts against the state governments.”*” 

Hamilton, who had favored tenure during good behavior for senators and presi- 
dents and would have preferred thoroughly to subordinate states to the national 
government, also was dissatisfied with the Constitution. On the last day of the con- 
vention, he declared that “[n]o man’s ideas were more remote from the plan than his 
own were known to be” (although he signed the Constitution, believing that the 
choice was “between anarchy and convulsion on one side, and the chance of good 
to be expected from the plan on the other”). According to a subsequent report by 
Jefferson (which must be taken with a substantial grain of salt, given his animosity 
toward his political arch-rival), Hamilton described the Constitution as a “shilly- 
shally thing of mere milk and water, which could not last, and was only good as 
a step to something better.” Gouverneur Morris, a friend and ally of Hamilton's 
and thus a more credible source, later confirmed that Hamilton “disliked” the 
Constitution, “believing all republican government to be radically defective.”**? 

Madison’s and Hamilton’s disappointment that the Constitution was not 
even more nationalist and antipopulist seems extraordinary, given the vast 
distance traveled from both the Articles of Confederation and the state con- 
stitutions. Late in the convention, a disaffected Elbridge Gerry warned that 
“[t]he people who have been so lately in arms against Great Britain for their lib- 
erties will not easily give them up” and would regard the Constitution “with a 
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very suspicious eye.” Gerry thought it unlikely “the people will ever agree” toa 
system with such a strong “aristocratic” bent. Could the Framers persuade the 
nation to ratify a constitution that was such a radical departure both from the 
status quo and from the general expectations of what the Philadelphia conven- 
tion would propose? Before turning to that question, however, it is necessary 
to consider another momentous issue that had confronted the convention: how 


to deal with the institution of slavery.** 


4 


Slavery and the Constitutional 
Convention 


As we saw in chapter 3, the Philadelphia convention nearly dissolved amid 
conflict between small and large states over how to apportion representation 
in the national legislature. James Madison had sought to sidestep that conflict 
by reminding the delegates that “the great division of interests in the United 
States ... did not lie between the large and small states; it lay between the 
northern and southern.” That sectional disparity of interests “resulted partly 
from climate, but principally from the effects of their [the states’] having or 
not having slaves.”! 

Madison pointed out that votes in Congress over the preceding decade— 
such as on whether to reinstruct Secretary for Foreign Affairs John Jay on his 
negotiations with Spain over American navigation rights on the Mississippi 
River—revealed that the states were mostly divided “by the geography of the 
country, not according to the size of the states.” As far back as 1782, in the 
context of congressional debates over the admission of Vermont to the union 
as an independent state, Madison had noted that northern states supported 
admission “principally from the accession of weight they will derive from it 
in Congress,” while southern states opposed admission because of “an habit- 
ual jealousy of a predominance of [northern] interests.” At the Philadelphia 
convention, Hamilton largely agreed with Madison, observing that “[t]he 
only considerable distinction of interests lay between the carrying and non- 
carrying states’—a distinction that substantially overlapped with, but was 
not identical to, that between northern and southern states. Rufus King and 
Charles Pinckney also concurred with Madison on this point.” 

With regard to this sectional conflict of interest, Madison believed that 
“every peculiar interest whether in any class of citizens, or any description of 
states, ought to be secured as far as possible. Wherever there is danger of attack 
there ought be given a constitutional power of defense.” Thus, “if any defen- 
sive power were necessary, it ought to be mutually given” to the northern and 
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southern states. Accordingly, Madison told the convention that he had con- 
sidered proposing that instead of one branch of the national legislature being 
apportioned according to population and states’ enjoying equal voting power 
in the other, one branch should be apportioned according to the states’ free 
population, while the other should be apportioned according to their total 
populations, with slaves counting the same as free persons. Madison’s notion 
was similar to a proposal made half a century later by the preeminent south- 
ern statesman John C. Calhoun, who suggested that the North and the South 
ought to have “a concurrent voice in making and executing the laws, or a veto 
on their execution.”° 

Indeed, southern delegates in Philadelphia felt that the South’s interests 
were sufficiently distinctive and sufficiently at risk that they repeatedly threat- 
ened that they would walk out of the convention—and that their states would 
refuse to ratify the Constitution—if adequate safeguards for slavery were not 
provided. Southerners had been making similar threats ever since a union was 
first established to fight for independence from Great Britain. In 1776, as the 
Continental Congress debated how to apportion tax obligations and military 
service quotas among the states, a South Carolina delegate warned that if it 
was “debated whether their [southerners’] slaves are their property, ... there 
is an end of the Confederation.” At the Philadelphia convention of 1787, south- 
ern threats were similarly successful at extracting safeguards for slavery.* 


Background 


Regional differences over slavery had been much less pronounced in the early 
colonial era. In the first decades after the American colonies were founded in 
the early seventeenth century, northern colonies had as many slaves as south- 
ern ones, and neither had very many. But that situation changed dramatically 
over time. The longer growing season in the South enabled the cultivation of 
export crops such as tobacco, rice, and indigo. The demand for nearly year- 
round labor to produce such crops made slavery more profitable in the South. 
In addition, by the end of the seventeenth century, black mortality rates in 
the colonies were falling, and the supply of white indentured servants from 
England was diminishing—making investments in slavery even more profit- 
able. Slaves grew from 7 percent of Virginia’s population in 1680 to 28 per- 
cent in 1700 and to 46 percent in 1750. In South Carolina, slaves were 17 per- 
cent of the population in 1680, 44 percent in 1700, and more than 60 percent 
by 1720.° 

By contrast, slaves in the North often performed labor that was not clearly 
distinguishable from that performed by whites. Northern slaves toiled on 


Slavery and the Constitutional Convention 259 


farms alongside whites, and many acquired the skills necessary to become 
independent farmers. In northern cities, slaves worked in taverns, on ships, 
and as artisans and house servants. Because slaves in the North did not labor 
in large gangs on isolated plantations, they were gradually assimilated to the 
languages, customs, and religions of their masters. During the eighteenth cen- 
tury, the percentage of slaves in the northern population never approached the 
numbers reached in the South. In 1750, slaves were 14 percent of New York’s 
population, 10 percent of Rhode Island’s, and 7 percent of New Jersey’s.° 

The Revolutionary War had a profound effect on American slavery. The 
ideology of the Declaration of Independence—that “all men are created 
equal”—caused at least some Americans to reflect upon the injustice of 
human bondage. The man who wrote those words, Thomas Jefferson, owned 
well over one hundred slaves. He also thought that blacks were probably 
inferior to whites in reason and imagination, and he believed that “[dJeep 
rooted prejudices entertained by the whites” and the hatred many black slaves 
had developed for their white masters made it impossible for the two races 
to live together without “the extermination of the one or the other.” Still, 
Jefferson admitted, “I tremble for my country when I reflect that God is just.” 
Moreover, he had little doubt as to what the future portended with regard to 
slavery: “Nothing is more certainly written in the book of fate ... than that 
these people are to be free.”” 

Many Americans, black and white, drew concrete connections between the 
natural-rights ideology of the Revolutionary cause and the injustice of slav- 
ery. In 1765, as the Sons of Liberty marched through the streets of Charleston 
chanting “liberty, liberty,” slaves joined them and took up the chant, leading 
to the city’s being placed under force of arms for a week. In 1773, four blacks 
published a leaflet in Massachusetts, purporting to speak for all the slaves in 
the state: “We expect great things from men who have made sucha noble stand 
against the designs of their fellow men [the British] to enslave them.” The fol- 
lowing year, Abigail Adams wrote to her husband, Revolutionary leader John 
Adams, that it had “always appeared a most iniquitous scheme to me—fight 
ourselves for what we are daily robbing and plundering from those who have 
as good a right to freedom as we have.”® 

By the time fighting broke out, Pennsylvania Quakers were already eman- 
cipating their slaves and had founded the nation’s first abolitionist society 
in Philadelphia. As the British military occupied coastal cities in the South 
during the Revolutionary War, many thousands of slaves seized the opportu- 
nity to flee their masters in what one historian has called “the greatest slave 
insurgency in North American history.” British promises to free those slaves 
who fought against the colonists—such as that contained in the famous procla- 
mation of Lord Dunmore, the royal governor of Virginia, in 1775—pressured 
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Americans to offer similar inducements.* After initial hesitancy, both the 
Continental Congress and most northern states allowed blacks into the 
Continental Army and the state militias. Some slave masters offered freedom 
to slaves who enlisted, often receiving government compensation for doing 
so. Perhaps as many as nine thousand blacks—most of them recently freed 
slaves—fought against the British during the Revolutionary War.” 

Observing that slavery was “disgraceful to any people, and more especially 
to those who have been contending in the great cause of liberty themselves,” 
the Pennsylvania Assembly in 1780 adopted the nation’s first gradual eman- 
cipation scheme. The law freed children born to a slave mother after its en- 
actment once they reached the age of twenty-eight. Permitting masters to 
maintain ownership of the slaves they already possessed and of those slaves’ 
children until they reached the age of maturity was deemed compensation for 
the perceived invasion of property rights inherent in coerced emancipation; 
through their labor, slaves paid the price of their own liberation. Even many 
nonslaveholding whites were concerned about the use of government power 
to interfere with conventional property rights. Although slaves were less than 
3 percent of Pennsylvania’s population at the time, nearly 40 percent of state 
legislators voted against the gradual emancipation bill, and most slaveholders 
strongly opposed it."° 

Several New England states quickly followed Pennsylvania’s lead. While 
the Massachusetts legislature was considering an abolition bill in 1783, the 
state’s Supreme Judicial Court interpreted the clause of the state constitution’s 
Declaration of Rights announcing that all men are born “free and equal” as 
barring slavery—an interpretation that its drafters probably had not intended. 
Chief Justice William Cushing explained that even though slavery had been 
established by custom in Massachusetts, it could no longer exist because “sen- 
timents more favorable to the natural rights of mankind, and to that innate 
desire of liberty which heaven, without regard to complexion or shape, has 
planted in the human breast, have prevailed since the glorious struggle for our 
rights began.”"" 

In 1784, legislatures in Connecticut and Rhode Island adopted grad- 
ual emancipation schemes. In New York and New Jersey, however, where 
slaves were more numerous—according to the 1790 census, New York had 


* British proclamations of emancipation primarily sought to advance war aims, not the 
goal of abolition, which would have been inconsistent with their strong commitment to slav- 
ery in the Caribbean sugar islands. Slaves of American Loyalists were not freed, and the British 
commander-in-chief warned that blacks who were captured wearing American uniforms would 
be sold back into slavery. Some British officers claimed captured slaves as property and sold them 
in the West Indies. 
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twenty-one thousand slaves, which was not many fewer than Georgia had— 
and slave owners were more politically powerful, legislatures rejected efforts 
to enact gradual emancipation statutes until 1799 in New York and 1804 in 
New Jersey.'* 

The natural-rights ideology of the Revolution, the contributions made by 
black soldiers to the war effort, and economic forces ignited or accelerated by 
the war—including increases in the supply of white nonindentured laborers 
from Europe—put slavery on the road to extinction in northern states. As 
early as 1785, Jefferson reported that in the states north of Maryland, where 
there were “but few slaves” and people could “easily disencumber themselves 
of them,” emancipation was already “put into such a train that in a few years 
there will be no slaves.” Although Jefferson exaggerated, and northern slavery 
continued to linger well into the nineteenth century, by 1830 less than 1 per- 
cent of the northern black population was enslaved.'* 

Yet northern states were no racial paradise. Concern for protecting prop- 
erty rights ensured that gradual emancipation laws liberated no slaves already 
living when the laws were enacted. Moreover, many of these laws provided 
for delayed implementation to give owners an opportunity to transport their 
slaves out of state before the laws took effect. Even after they became effective, 
most such laws had weak enforcement provisions, which meant that owners 
usually could sell their slaves to southerners before the date of emancipation 
arrived. Disinclined to add to the number of free blacks in their states, most 
northern whites did not care enough about the welfare of slaves to support 
strong enforcement measures. In addition, for decades after enacting gradual 
emancipation, most northern states willingly cooperated with owners in the 
return of escaped slaves to the jurisdictions from which they had fled. Racism 
was pervasive in the North, manifesting itself in many varieties of discrimi- 
nation against blacks, including disfranchisement, exclusion from militia and 
jury service, and unwritten barriers to many occupations."* 

The Revolutionary War also induced a spate of slave manumissions in the 
Upper South. In 1782, the Virginia legislature authorized masters to emanci- 
pate slaves without receiving special permission from the legislature, as had 
been previously required. Maryland and Delaware soon adopted similar laws 
and even debated proposals for gradual emancipation. Reasoning that those 
who have “contributed towards the establishment of American liberty and in- 
dependence should enjoy the blessings of freedom as a reward for their toils 
and labours,” the Virginia legislature in 1783 freed slaves who had served as 


* In 1785, the New York legislature passed a gradual emancipation law, but it was vetoed by the 
council of revision on the ostensible grounds that it disfranchised anyone with a small amount of 
black ancestry. One house of the legislature voted to overturn the veto but not the other. 
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substitutes for their masters in the state militia. Largely as a result of these 
laws, Virginia’s free black population increased from twenty-eight hundred to 
more than twelve thousand in just eight years." 

Some Virginia statesmen now spoke optimistically of the possibility that 
slavery would be gradually abolished. In 1785, Jefferson told a British friend 
that in Maryland and Virginia, “the bulk of the people” approved of emancipa- 
tion in theory, and “a respectable minority are ready to adopt it in practice, a 
minority which for weight and worth of character preponderates against the 
greater number, who have not the courage to divest their families of a prop- 
erty which however keeps their consciences inquiet.” Jefferson was certain 
that the cause of justice was “gaining daily recruits from the influx into office 
of young men grown and growing up [who] have sucked in the principles of 
liberty as it were with their mother’s milk” and would determine “the fate of 
this question.” In 1785, Methodists petitioned the Virginia legislature to enact 
a gradual emancipation law. The following year, George Washington wrote 
that he intended to buy no more slaves—unless extraordinary circumstances 
intervened—and that he hoped “to see some plan adopted by the legislature 
by which slavery in this country may be abolished by slow, sure, and impercep- 
tible degrees.” 

Yet despite opposition to slavery grounded in religious conviction and revo- 
lutionary ideology, the economic reality of tremendous investments in slave 
property, coupled with racist fears of creating large populations of free blacks, 
would render abolition an uphill struggle even in an Upper South state such as 
Virginia. In the Deep South states of Georgia and South Carolina, there was 
little support among whites for abolition.'’ 

Under the Articles of Confederation, a consensus existed that slavery was one 
ofthe issues on which the states retained complete sovereignty. Indeed, America’s 
victory in the Revolutionary War had given southern slave owners substantially 
greater control over the institution of slavery. Slave owners had been a relatively 
small minority in an empire where local laws were subject to regulatory vetoes 
by an imperial government in which they had no direct representation. After 
independence, however, they constituted the political and economic elite that 
governed nearly half of a nation in which control of “domestic” institutions such 
as slavery was relegated to local governance. Adding to the clout of slave owners 
was the continuing growth in the slave population of the United States, which 
increased by more than SO percent during the 1770s and 1780s.'® 


American slavery was in transition in 1787, becoming a distinctively regional 
phenomenon. Several northern delegates to the Philadelphia convention, in- 
cluding Benjamin Franklin and Alexander Hamilton, played prominent roles 
in their states’ antislavery movements. But no northern legislature had given 
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its delegation instructions to take action against slavery. White northerners 
who had been unwilling to appropriate money to prevent circumvention of 
their own states’ gradual emancipation laws were not about to incur political 
costs to challenge slavery in the South. Northern delegates were far more inter- 
ested in how slavery would influence convention decisions involving taxation 
and congressional representation than they were in using the Constitution to 
attack slavery in the South.” 

Many delegates from the Upper South—especially Virginians, such as 
Washington, Madison, Mason, and Randolph—regarded slavery as a tempo- 
rary evil that hopefully could be eliminated soon (through the actions of slave 
owners and state legislatures, not Congress). For example, Mason, one of the 
largest slaveholders at the convention, denounced slavery in a speech to the 
delegates on the grounds that it discouraged arts and manufacturing, taught 
poor whites to “despise labor,” deterred the immigration of whites who would 
“enrich and strengthen a country,” produced “the most pernicious effect on 
manners’ by turning every slave master into “a petty tyrant,” and brought “the 
judgment of heaven ona country.””° 

Butthe men representing the states ofthe Deep South in Philadelphia did not 
speak this way about slavery. With economies that were hugely dependent on 
slave labor, these states were voracious in their appetite for additional slaves to 
replace the many thousands who had emancipated themselves during the war. 
One of South Carolina’s first Revolutionary-era governors, Rawlins Lowndes, 
observed soon after the convention that “[w]ithout negroes, this state would 
degenerate into one of the most contemptible in the union.” Between 1783 and 
1785, slave traders had carried about eleven thousand slaves from Africa and 
the Caribbean islands into Georgia and South Carolina.”! 

South Carolina appointed as delegates to the Philadelphia convention four 
enormously wealthy slave owners. These men spoke neither of the hope nor of 
the expectation that slavery would disappear any time soon. Moreover, rather 
than criticizing the institution, they argued, in the words of Charles Pinckney, 
that slavery was “justified by the example of all the world,” including ancient 
Greece and Rome. Some of them probably even agreed with Lowndes, who 
went so far as to defend the foreign slave trade—considered barbaric even by 
many defenders of slavery—“on the principles of religion, humanity and jus- 
tice; for certainly to translate a set of human beings from a bad country to a 
better, was fulfilling every part of these principles.””” 

Twenty-five of the delegates to the Philadelphia convention owned slaves, 
including some northerners who used them as household servants. For six- 
teen southern delegates, slaves were critical to their livelihoods and consti- 
tuted a significant proportion of their wealth. Washington owned more than 
two hundred slaves and brought three of them with him to the convention; 
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he was not the only delegate to do so. Madison owned nine slaves (and would 
inherit more than a hundred more upon his father’s death in 1801), and as he 
made clear in a subsequent letter, he was keenly aware that those to whom he 
owed his “public station” were known “to be greatly interested in that species 
of property.” Rejecting a plea in 1791 that he support a gradual emancipation 
scheme in Virginia, Madison declared, “I might be chargeable at least with 
want of candor, ifnot of fidelity, were I to make use of a situation in which their 
[Madison’s constituents’] confidence has placed me, to become a volunteer in 
giving a public wound, as they would deem it, to an interest on which they set 
so great a value.”” 

Although slavery had nothing to do with the calling of the convention, it 
played an enormous role in the proceedings. Establishing precisely the sense 
in which this was so is critical. That the Philadelphia convention would write 
an antislavery constitution was never in the cards (although South Carolina 
delegate Pierce Butler did insist at one point that southern states needed secu- 
rity against a compulsory emancipation). At the time of the convention, slaves 
constituted about 40 percent of the population of the five southernmost states 
and about one-third of their tangible “wealth.” Accordingly, it was inconceiv- 
able that southern delegates would have agreed to an antislavery constitution 
or that southern states, where slave owners were politically dominant, would 
have ratified one.”* 

Even those northern delegates who opposed slavery were disinclined to 
press for an antislavery constitution. With just one or two exceptions, the 
northern states—even those that were in the process of abolishing slavery in 
1787—had significant numbers of slaves, and even most opponents of slavery 
believed in the sanctity of property rights. In addition, most white northerners 
shared the fears of white southerners about creating large populations of free 
blacks, which would prove a much more vexing problem with regard to south- 
ern than to northern emancipation. Most important, even those northern 
delegates who opposed slavery aspired to establish a permanent union with 
southerners, who would never have agreed to a constitution that threatened 
slavery.’* 

Yet, while neither northern nor southern delegates were inclined to write 
an antislavery constitution, many of them had qualms about authoring one 
that was too explicitly proslavery. Many delegates were queasy about tainting 
the nation’s organic document with linkages to slavery—an institution that 
Madison described at the convention as “the most oppressive dominion ever 
exercised by man over man” and that Gouverneur Morris denounced as a “ne- 
farious institution—. . . the curse of heaven on the states where it prevailed.””® 

Thus, as Madison later explained, some of the delegates “had scruples 
against admitting the term ‘slaves’ into the instrument [i.e., the Constitution].” 
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In its place, they insisted that the document use euphemisms, such as “other 
persons.” Thus, for example, the Constitution requires the return not of “fu- 
gitive slaves” but of “person|s] held to service or labour.” John Dickinson of 
Delaware noted that the convention’s omission of the word “slavery” from 
the Constitution would “be regarded as an endeavor to conceal a principle 
of which we are ashamed.” Luther Martin later made the same point when 
opposing ratification of the Constitution—mostly on other grounds—in 
Maryland: Convention delegates had “anxiously sought to avoid the admis- 
sion of expressions which might be odious in the ears of Americans, although 
they were very willing to admit into their system those things which the ex- 
pressions signified.””” 

In a sense, the delegates were drafting two separate constitutions. As prac- 
tical politicians who understood that slavery would not disappear any time 
soon, they wrote a constitution that protected the interests of slave owners. 
As idealists who were not oblivious to their historical reputations, they wrote 
a constitution that would require little amendment should slavery one day 
be abolished, as many of them hoped and expected it would be. As Abraham 
Lincoln later claimed, the Framers had hoped that the Constitution would last 
forever and did not wish anything in it to suggest “that such a thing as negro 


slavery had ever existed among us.”** 


How to Count Slaves in Apportioning 
National Political Power 


Slavery was controversial at the Philadelphia convention, not because any of 
the delegates seriously considered abolishing it in the Constitution but rather 
because, as Madison repeatedly noted, northern and southern states had con- 
flicting interests on a variety of issues—partly as a result of their very differ- 
ent levels of investment in the institution of slavery. In the 1780s, the south- 
ern economy was based largely on the production of agricultural staples for 
export—mainly tobacco, rice, and indigo (cotton became a substantial export 
crop only after the invention of the cotton gin in the 1790s). The South had 
few manufacturers and no significant merchant marine; it imported most of 
its manufactured goods and hired others to carry its imports and exports. 
Accordingly, the economic interests of southerners inclined them toward free 
trade. The North had a more diversified economy, including many more ship- 
pers, merchants, and manufacturers, who often favored various mercantilist 
restrictions on trade. In addition, as we have seen, conflicting sectional inter- 
ests with regard to Secretary for Foreign Affairs John Jay’s negotiations with 
Spain in 1786-87 had nearly torn the union asunder.” 
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Because northern and southern states had different economic interests, 
they cared greatly about how much power their respective regions would ex- 
ercise within the new national government. The Constitution’s treatment of 
slavery would affect that allocation of power. Most southern delegates were far 
more committed to securing constitutional protection for southern political 
power than to obtaining explicit textual safeguards against emancipation.*° 

Most of the delegates at the Philadelphia convention thought of the union 
as consisting of five southern states and eight northern ones; the northern 
border of Maryland was the dividing line. In 1787, those five southern states 
had almost precisely the same population as the eight northern states—if 
slaves were included in the counting. Therefore, if slaves were counted the 
same as free persons for purposes of apportioning representation in the 
House, the North and South would have equal power within that branch 
of the national government. If slaves counted for less, however, the South 
would be greatly outnumbered in the House—at least in the short term—as 
roughly 40 percent of its population was enslaved. In addition, if the Senate 
were apportioned equally among the states, rather than according to popula- 
tion, the southern states would be vulnerable to being constantly outvoted 
there as well.*! 

Delegates from southern and northern states could no more agree on how 
much slave populations ought to count in apportioning representation in the 
national legislature than delegates from small states and large states could 
agree upon whether population ought to be the sole basis of that apportion- 
ment. By providing that representation in the national legislature “ought to 
be proportioned to the quotas of contribution, [which would probably reflect 
the wealth produced by slave labor], or to the number of free inhabitants, as 
the one or the other rule may seem best in different cases,” the Virginia Plan 
had avoided taking a position on whether and how slaves ought to count for 
apportionment purposes.*” 

On just the second day of the convention’s substantive deliberations, 
Madison objected to a proposal to base apportionment of the House solely 
on “the number of free inhabitants,” which would not count slaves at all. 
Desperate to establish broad support for rejecting the principle of equal state 
representation in Congress that had prevailed under the Articles, Madison 
could not afford to have southern state delegations join the small-state delega- 
tions in opposing his plan. Instead, he successfully urged that the convention 
replace equal state representation with the principle of “an equitable ratio of 
representation,” which the delegates could flesh out later.** 

In 1787, most elite statesmen believed that political representation ought 
to reflect wealth as well as population. Several state constitutions provided 
for legislative apportionment based partly on wealth. At the Philadelphia 
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convention, the South Carolinians—among the wealthiest men in America— 
were the most strenuous in insisting that congressional representation ought 
to reflect wealth, among other things. Observing that “[p]roperty was cer- 
tainly the principal object of society,” John Rutledge insisted that wealth de- 
served representation in the legislature. Charles Cotesworth Pinckney agreed 
that the South’s “superior wealth” ought to have “its due weight in the govern- 
ment.”* Noting that “money is strength,” Butler argued that “every state ought 
to have its weight in the national council in proportion to the quantity it pos- 
sesses.” Mason of Virginia agreed that “slaves were valuable’—increasing the 
value of land, augmenting exports, and potentially serving as soldiers in time 
of emergency—and thus “they ought not to be excluded from the estimate of 
representation.”** 

Many northern delegates sympathized with the notion that wealth should 
play a role in apportioning representation in the national legislature. Agreeing 
that “property was the primary object of society” and thus ought to factor into 
representation, Rufus King of Massachusetts explained that he “had always 
expected that as the southern states are the richest, they would not league 
themselves with the northern unless some respect were paid to their superior 
wealth. If the latter expect those preferential distinctions in commerce and 
other advantages which they will derive from the connection, they must not 
expect to receive them without allowing some advantages in return.” Because 
of the different interests of southern and northern states, King was prepared 
“to yield something in the proportion of representation for the security of the 
southern.” Gouverneur Morris of Pennsylvania agreed that property, as “the 
main object of government,” deserved representation in the national legisla- 
ture. He especially feared that if population were the sole basis of apportion- 
ment, then soon-to-be-admitted western states, whose economic radicalism 
he feared, would come to dominate Congress.** 

Yet one did not have to believe that apportionment should be based di- 
rectly on wealth (or on “quotas of contribution,” which would probably reflect 
wealth) to conclude that slaves ought to count for purposes of apportioning 
congressional representation. Charles Pinckney argued that apportionment 
based on land values had proved “impracticable” under the Articles and that 
apportionment based on quotas of contribution would prove too “change- 
able” and difficult to calculate. He concluded that apportionment based on 
the number of inhabitants was “the only just and practicable rule,” but he saw 
no reason why black slaves ought not “to stand on an equality with whites” in 
such an apportionment. Slaves were “the laborers, the peasants of the southern 


* By one estimate, at the time of the Revolutionary War, per capita income (among free per- 
sons) in the South was twice what it was in the North. 
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states; they are as productive of pecuniary resources as those of the northern 
states. They add equally to the wealth, and considering money as the sinew of 
war, to the strength of the nation.”*° 

Whether the apportionment of representation in the House was based on 
wealth or on population, the South Carolinians insisted that slaves ought to 
count the same as free persons. Some northern delegates took the opposite 
position: Slaves ought not to count at all. Elbridge Gerry of Massachusetts 
argued that if “blacks, who were property in the South,” counted for appor- 
tionment purposes, then so should “the cattle and horses of the North.”* 
Morris similarly objected to the notion that among all sorts of property, only 
that in slaves should count for apportionment purposes. He predicted that 
citizens of his state, Pennsylvania, would “revolt at the idea of being put on 
a footing with slaves.” “Are they [slaves] men?” Morris asked. If so, “[t]hen 
make them citizens and let them vote. Are they property? Why then is no 
other property included? The houses in this city (Philadelphia) are worth 
more than all the wretched slaves which cover the rice swamps of South 
Carolina.”*’ 

Moreover, northerners argued that if southern states did not count slaves 
in apportioning representation in their own legislatures, then slaves ought not 
to count for purposes of apportioning representation in Congress. William 
Paterson of New Jersey asked, “Has a man in Virginia a number of votes in 
proportion to the number of his slaves? And if Negroes are not represented in 
the states to which they belong, why should they be represented in the general 
government?”** 

Northerners also protested that counting slaves in the apportionment of 
congressional representation would simply encourage southerners to continue 
importing them. Yet most convention delegates considered the foreign slave 
trade barbaric and wished to end it. Thus, Morris objected that counting slaves 
for apportionment purposes would ensure that “the inhabitant of Georgia and 
South Carolina who goes to the coast of Africa, and in defiance of the most 
sacred laws of humanity tears away his fellow creatures from their dearest con- 
nections and damns them to the most cruel bondages, shall have more votes in 
a government instituted for protection of the rights of mankind, than the citi- 
zen of Pennsylvania or New Jersey who views with a laudable horror so nefari- 
ous a practice.” Paterson agreed that the convention must not give “an indirect 
encouragement of the slave trade.” 


* Under the Confederation, when the issue with regard to counting slaves was apportioning 
federal financial obligations rather than representation, it was southerners who insisted that their 
slaves were property and ought to count no more than the “land, sheep, cattle, and horses” of 
the North. 
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Figure 4.1 Gouverneur Morris, who had been assistant superintendent of finance 
under the Confederation, was the single most frequent speaker at the Philadelphia 
convention and, as a member of the Committee of Style, was the delegate most 
responsible for the final language of the Constitution. (Courtesy of Independence National 
Historical Park) 


The convention rejected by lopsided margins of eight to two and seven to 
three the South Carolinians’ proposals to count slaves equally in apportioning 
the House. Yet while delegates from the Upper South did not support the South 
Carolinians’ position, neither were they willing to accept slaves’ counting for 
nothing at all. Hugh Williamson of North Carolina declared that he could not 
“concur in either extreme.” Mason thought that while “slaves were valuable” and 
thus “ought not to be excluded from the estimate of representation,” he did not 
“regard them as equal to freemen and could not vote for them as such.” Madison 
pondered proposing a compromise: One house of the national legislature 
would be apportioned according to free population and the other based on total 
population. Wilson actually proposed a different compromise: Representation 
would be based on free population plus three-fifths of the rest.*° 

The three-fifths figure was familiar to the delegates because an amendment 
that had been proposed to the Articles in 1783, when ten of the delegates had 


270 THE FRAMERS’ COUP 


been in Congress, had used that fraction. Under the Articles, congressional 
financial requisitions upon the states were supposed to be apportioned ac- 
cording to land values—largely because a proposal in 1776 to apportion them 
based on population (excluding only Indians not taxed) had occasioned in- 
superable disagreements over how to count slaves. However, in the absence 
of a reliable land census, which the states had declined to undertake, such an 
apportionment proved impossible.*! 

At the behest of delegates from New England, where land was relatively 
more valuable because it was more likely to have been improved, Congress had 
proposed “a more convenient and certain rule of ascertaining the proportions 
to be supplied by the states respectively to the common treasury.” Under the 
proposed amendment, which Madison had suggested, requisitions would be 
apportioned according “to the whole number of white and other free citizens 
and inhabitants, of every age, sex and condition, including those bound to ser- 
vitude for a term of years, and three-fifths of all other persons not comprehended 
in the foregoing description.”” 

‘The proffered reason for counting only three-fifths of the slaves for purposes 
of apportioning financial requisitions was that slave labor was less efficient 
than free labor—that because slaves had “no interest in their labor,” they did 
“as little as possible.” In congressional debates over this amendment—which 
involved taxation rather than representation—New Englanders had advocated 
counting slaves the same or nearly the same as free persons, while southerners 
had insisted that they count as only a small fraction, perhaps as little as one- 
quarter or one-third.* Eleven of the thirteen states—all but New Hampshire 
and Rhode Island—had approved this proposed amendment, but of course 
the Articles required unanimity for amendments to become law (which did 
not stop Congress from using the population amendment as the basis for ap- 
portioning post-1783 financial requisitions).* 

Two weeks into the Constitutional Convention—a time when large-state 
delegates cared more about rejecting the principle of equal state representa- 
tion in Congress than figuring out precisely what an “equitable” apportion- 
ment might be—the delegates agreed to the three-fifths compromise by a vote 
of nine states to two. The only negative votes came from small states—New 


* Thus, at the Philadelphia convention, Massachusetts delegate Nathaniel Gorham accused 
southerners of inconsistency for demanding that slaves count equally for purposes of apportion- 
ing congressional representation when in 1783 they had argued against counting even three- 
fifths of the slaves for purposes of apportioning financial requisitions. Williamson of North 
Carolina responded that northern delegates were being equally inconsistent, arguing that slaves 
should not count at all for purposes of apportioning representation when four years earlier they 
had argued that slaves should count equally for purposes of apportioning requisitions. 
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Jersey and Delaware—whose delegates did not acknowledge the legitimacy 
of population-based apportionment of representation. Yet in early July, as the 
convention neared final decisions on how to apportion the Senate and how 
to allocate representatives in the first House, that compromise nearly came 
undone.** 

As we saw in chapter 3, on July S, a grand committee composed of one del- 
egate per state, which was chaired by Gerry, proposed a scheme that became 
known to history as the Connecticut Compromise: Each state would have the 
same number of senators, and the House would be apportioned according to 
a ratio of no more than one representative for every forty thousand inhabit- 
ants, counting only three-fifths of the slaves. The convention then quickly ap- 
pointed another committee to allocate representatives among the states in the 
first House—a challenging enterprise in the absence of reliable census data on 
the states’ populations.* Both northern and southern delegates declared that 
this committee ought to consider wealth as well as population in making its 
allocations.*® 

When that committee proposed an initial allocation of representatives for 
the House, it also suggested that the Constitution grant Congress discretion 
both to increase the number of representatives and to change the initial alloca- 
tion based on fluctuations in the states’ relative wealth and populations. Those 
delegates who were unhappy with the committee’s allocation of representa- 
tives demanded to know the formula on which it had been based. Morris, who 
had been a member of the committee, explained that the allocation was “little 
more than a guess,” based mostly on conjecture as to population, although 
wealth was “not altogether disregarded.”** 

The committee’s allocation of representatives proved so controversial that 
the convention immediately appointed a grand committee, chaired by King, 
to revise it. The King committee’s allocation gave the eight northern states 
an advantage of thirty-six to twenty-nine over the five southern states in the 
sixty-five-person House. Several southern delegates expressed unhappiness. 
For example, they objected that New Hampshire would be overrepresented 
and North Carolina underrepresented. Williamson declared that “the south- 
ern interest must be extremely endangered by the present arrangement,” and 
Charles Cotesworth Pinckney protested the South’s “form[ing] so consider- 
able a minority.”*’ 

Yet given the dominant assumption that the South’s population would grow 
much more quickly than the North’s, an initial apportionment of the House 


* Indeed, under the Articles, some states, such as North Carolina, had possessed strong in- 
centives not to accurately report their populations to Congress, for fear that doing so would result 
in an increase in their quota of financial requisitions. 
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that favored northerners did not trouble most southern delegates enough 
for them to flatly reject it. The convention voted by nine states to two—only 
Georgia and South Carolina dissenting—in favor of the King committee’s al- 
location of seats in the first House. Yet several southern delegates expressed 
concern that an initial northern majority in Congress would endeavor to en- 
trench itself in power. Southerners’ fears of being outnumbered in the House 
even after the demographic advantage had swung in their favor were com- 
pounded by their dawning realization that the small states were about to suc- 
ceed in their mission to secure equal representation in the Senate—another 
allocation of political clout that was generally perceived to disadvantage the 
South.*® 

To protect themselves against the risk of a northern majority’s entrench- 
ing itself in power in the House, several southern delegates now demanded 
that the Constitution require a periodic census and that Congress be man- 
dated to reapportion representation based on it. Mason declared, “According 
to the present population of America, the northern part of it had a right to 
preponderate, and he could not deny it. But he wished it not to preponderate 
hereafter when the reason no longer continued.” Leaving reapportionment to 
the discretion of Congress was a bad idea, Mason said, because “those who 
have power in their hands will not give it up while they can retain it.” Thus, 
southern states, even after they held a clear majority of the population, might 
“complain from generation to generation without redress.” Madison similarly 
ridiculed the notion that southern states should have “implicit confidence” in 
the northern majority when “all men who have power ought to be distrusted 
to a certain degree.”*” 

Unsurprisingly, delegates from northern states proved far more willing 
to entrust reapportionment to Congress's discretion. Sherman was “against 
shackling the legislature too much.” Morris opposed limiting Congress’s dis- 
cretion on the grounds that only “very urgent” reasons, which could not be 
foreseen and specified in advance, would induce Congress to resist a subse- 
quent reapportionment of representation. However, southerners won on this 
issue: The apportionment of representatives in the future would be based ona 
census, which the Constitution would require Congress to undertake within 
three years of its first meeting and then again once every decade.*° 

But the delegates continued to disagree about what precisely that census 
should measure. Even though the committee that had initially allocated seats 
in the first House had supposedly been guided by the three-fifths rule tenta- 
tively approved earlier in the convention, it had proposed that subsequent re- 
wealth 
and number of inhabitants.” Randolph’s motion to require that Congress con- 


> 6 


allocations of congressional representation be based upon the states 


duct a periodic census used that same formulation.” 
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But other southern delegates objected to its vagueness. If southerners could 
not trust a northern-dominated Congress to voluntarily reapportion itself, 
why should they entrust it with the administration of an amorphous reap- 
portionment formula? Mason worried that by “requiring of the legislature 
something too indefinite and impracticable,” they would be affording it “a 
pretext for doing nothing.” The reapportionment standard must be “precise.” 
Williamson proposed, as an amendment to Randolph’s motion, that the yard- 
stick for measuring “population and wealth” be simply the states’ free popula- 
tion plus three-fifths of their slave populations.*” 

Randolph now conceded error: The committee’s first stab at an apportion- 
ment of congressional representation had been based on “mere conjecture.” 
He was unwilling to entrust a subsequent reapportionment based on a vague 
formula to a northern-dominated Congress. Especially given that some north- 
ern delegates had recently voiced opposition to slaves’ counting at all in the 
apportionment formula, Randolph insisted that this matter not be left to 
Congress's discretion; the apportionment standard must explicitly require 
that three-fifths of the slaves be counted.** 

With southerners expressing dissatisfaction with the King committee’s al- 
locations of seats in the first House and unwillingness to leave reapportion- 
ment to the discretion of a Congress that probably would be dominated by 
northerners, tempers flared and some northern delegates reassessed their 
willingness to count slaves at all in apportioning representation in Congress. 
King, who had previously agreed that the South’s greater wealth ought to be 
reflected in the apportionment of the House, now warned that while north- 
erners were “very desirous of uniting with their southern brethren,” he did 
not “think it prudent to rely so far on that disposition as to subject them to 
any gross inequality.” Morris similarly protested that southern states were 
demanding “more than their [fair] share of representation.” Many northern 
delegates now withdrew their support for the three-fifths compromise, which 
was rejected on July 11 by a vote of six states to four. All the northern states 
except Connecticut voted against it, as did South Carolina, whose delegates 
were still insisting that slaves count the same as free persons for apportion- 
ment purposes.** 

In response to that vote, William Davie of North Carolina declared that “it 
was high time now to speak out.” His state “would never confederate on any 
terms that did not rate them [slaves] at least as three fifths,” and he warned that 
if “some gentlemen” continued to seek “to deprive the southern states of any 
share of representation for their blacks,” then “the business [of the convention] 
was at an end.”* 

Resenting that threat, Morris replied that he “verily believed the people 
of Pennsylvania will never agree to a representation of Negroes [i-e., slaves].” 
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Although he considered “groundless” the notion that southern and northern 
states had fundamentally conflicting interests, he could now see that “the 
southern gentlemen will not be satisfied unless they see the way open to their 
gaining a majority in the public councils.” Morris asked, “[W]hat security will 
the northern and middle states” have once North Carolina, South Carolina, 
and Georgia had a majority of the population, which would be the case “in a 
little time?” A “transfer of power” to the southern and western states would 
result in “an oppression of commerce” in favor of the “landed interest” and 
probably “a war with Spain for the Mississippi.” If regional interests were as 
disparate and conflicting as southerners seemed to think, Morris declared, 
then “instead of attempting to blend incompatible things, let us at once take a 
friendly leave of each other.”*° 

Such statements by northern delegates, in turn, provoked the South 
Carolinians to reiterate their demand that slaves count equally with free 
persons in the apportionment of congressional representation. In direct re- 
sponse to Morris, Butler explained, “The security the southern states want 
is that their Negroes may not be taken from them, which some gentlemen 
within or without doors have a very good mind to do.” Charles Pinckney 
argued that southern slaves were as productive of wealth as northern farm- 
ers, and because war required money, those slaves therefore contributed 
as much as freemen to the nation’s strength. Yet only the delegations from 
South Carolina and Georgia voted to count slaves equally in apportioning 
the House.*”’ 

While some delegates on both sides of this debate were taking extreme 
positions and issuing threats, others were still calling for a compromise. 
A few days before the issue came to a head, King had dropped a hint as to 
how it might be reframed to make a compromise more palatable to both 
sides. As we have just seen, in the mid-1780s, eleven states had agreed to 
a proposed amendment to the Articles providing that three-fifths of the 
slaves be counted, in addition to all free inhabitants, in apportioning con- 
gressional financial requisitions, and most Americans agreed that taxation 
and representation should be linked. Amid fevered declamations regard- 
ing the rule for apportioning representation in the House, Morris now 
proposed that the clause that would empower Congress in the future to 
alter the allocation of representatives based on shifts in wealth and popula- 
tion be amended to provide also that taxation be apportioned according to 
representation.” 

Several delegates—northern and southern—applauded the “justice” of 
Morris’s proposal, though some of them also noted the impracticability of ap- 
portioning indirect taxes, such as import duties and excises. Morris quickly 
agreed to modify his proposal, limiting it to direct taxes, such as those on land 
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and polls.* Morris’s aim, as Madison observed in his notes, was probably “to 
lessen the eagerness on one side and the opposition on the other to the share 
of representation claimed by the southern states on account of the Negroes.” 
Once the delegates had unanimously agreed to Morris’s revised proposal for 
linking taxation and representation, Oliver Ellsworth of Connecticut sug- 
gested amending it to provide that “the rule of contribution by direct taxation” 
be the number of white inhabitants and three-fifths of all others, “until some 
other rule that shall more accurately ascertain the wealth of the several states 
can be devised and adopted by the legislature.”*” 

Wilson explained why this proposal was attractive to northern dele- 
gates: Their constituents might take “less umbrage” to admitting slaves into 
the rule of representation if it were accomplished “indirectly.” Slaves would 
be part of the formula for apportioning direct taxes because they were a sig- 
nificant component of the South’s wealth. Representation, in turn, ought to 
reflect tax burdens. When a proposal was made late in the convention to strike 
the direct-taxes provision from the section of the Constitution apportioning 
representation in the House, Morris opposed on the grounds that its insertion 
there had been meant “to exclude the appearance of counting the Negroes in 


* The delegates defined “direct” taxes only by example. A tax on persons or on land clearly 
qualified as such. But they did not specify criteria to inform the determination of which other 
taxes might qualify as direct. When King asked later in the convention for a definition of direct 
taxes, nobody responded. 

When the Supreme Court first confronted this question in 1796, the justices proved equally 
perplexed. They stated that only a tax on land or polls would definitely qualify as a direct tax. On 
the specific question before them—whether a tax on carriages qualified as direct—the justices 
offered an odd definition that focused only on the feasibility of a particular tax’s being appor- 
tioned: “[A]s all direct taxes must be apportioned, it is evident that the Constitution contem- 
plated none as direct but such as could be apportioned.” 

Nor did the delegates in Philadelphia give much thought to how the apportionment of direct 
taxes would operate in practice. Some of them apparently imagined that Congress would simply 
stipulate the amount of money it wished to raise through direct taxes, and then states would be 
requisitioned based on the apportionment formula, though the states would be free to determine 
for themselves on which objects to levy the taxes. A second possibility, explicitly envisioned by 
John Marshall at the Virginia ratifying convention, was that Congress would stipulate a specific 
amount of money to be raised, which would be apportioned among the states according to the 
three-fifths rule, but Congress would then levy different direct taxes in different states, perhaps 
leaving the formulation of the tax in each state up to its congressional delegation. Yet another 
possibility apparently envisioned by some people was that Congress would frame its own taxes 
on, for example, land or slaves, which Congress itself would then collect, though the collective 
liability of each state’s citizens would be based on the apportionment formula. 

‘Indeed, a couple of weeks later, Morris expressed the hope that the Committee of Detail 
would strike out this provision for apportioning direct taxes on the grounds that he had “only 
meant it as a bridge to assist us over a certain gulf; having passed the gulf, the bridge may be 
removed.” But the committee nevertheless adhered to this provision. 
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the representation. The including of them may now be referred to the object of 
direct taxes and incidentally only to that of representation.” 

Southern delegates were also generally happy to accede to the Morris- 
Ellsworth proposal. Perhaps most of them considered increased representa- 
tion in the House worth the price of a larger burden in direct taxes.* More 
important, southern delegates probably understood, as Morris himself ac- 
knowledged late in the convention, that it would be impractical for the federal 
government to impose direct taxes: “It is idle to suppose that the general gov- 
ernment can stretch its hand directly into the pockets of the people scattered 
over so vast a country.” In this view, only duties on imports and exports, and 
excises on manufactured goods, were plausible sources of revenue for the fed- 
eral government. Thus, the concession on direct taxes would cost the South 
very little, which may explain why all southern delegations agreed to it. 

In the end, the state delegations unanimously agreed that for purposes of 
apportioning direct taxes and representation in the House, three-fifths of the 
slave population would be added to the free population. Sherman observed 
that this compromise—embodied in what became known as the Three-Fifths 
Clause of the Constitution—had been approved only “after much difficulty 
and deliberation,” and he strongly opposed reconsidering it later in the con- 
vention when other slavery-related issues provoked rancorous debate.” 

Over time, the three-fifths compromise that the convention had approved 
became increasingly objectionable to many northerners. After the presidential 
election of 1800, some Federalists attributed Jefferson’s narrow victory over 
John Adams to the three-fifths rule, which led them to disparage Jefferson as 
the “Negro president.”°** 

Northerners’ dissatisfaction with the Three-Fifths Clause only grew when, 
in 1803, President Jefferson consummated the Louisiana Purchase, which 
vastly extended the geographic scope of the United States, adding territory 
that was ripe for the expansion of slavery. In a letter written that year, Rufus 
King called the Three-Fifths Clause one of the Constitution’s “greatest blem- 
ishes,” and he urged northerners to treat the clause as inapplicable to states 
added to the union as a result of Jefferson’s bargain with Emperor Napoleon. 
King also insisted that northerners had been “injudiciously led to concede to 
this unreasonable provision” on the supposition that Congress “must resort to 
direct taxes,” in combination with “the maxim that taxation and representation 


* Some southerners may also have regarded the requirement that direct taxes be apportioned 
among the states according to population as an indirect protection for slavery because it limited 
Congress’s ability to force emancipation through an exorbitant tax imposed on slaves. 

* On the other hand, had slaves counted the same as free persons for purposes of apportioning 
the electoral college, Jefferson would have been elected president over Adams in 1796. 
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are inseparable.” In 1804, the Massachusetts legislature proposed repeal of the 
Three-Fifths Clause, though only Connecticut and Delaware supported such 
a constitutional amendment.” 

By 1820, the Three-Fifths Clause was in effect translating into eighteen 
additional southern congressional representatives, and it had become a con- 
sistent target of northern criticism. That year, when Congress was consumed 
by heated sectional debate over the admission of Missouri to the union as a 
slave state, King acknowledged in the US Senate that “the disproportionate 
power and influence allowed to the slaveholding states was a necessary sacri- 
fice to the establishment of the Constitution,” and that “faith and honor stand 
pledged not to disturb it.” Yet he insisted that “the extension of this dispropor- 
tionate power to the new states would be unjust and odious”— especially since 
none of the Founders had “anticipated the fact that the whole of the revenue 
of the United States would be derived from indirect taxes which cannot be 
apportioned.”® 

In a speech to the House of Representatives, Charles Pinckney responded 
that it was with “extreme astonishment” that he discovered that northerners 
thought “a great concession” had been made to the South in counting three- 
fifths of the slaves for purposes of apportioning the House. This supposition 
was a “great and unpardonable error,” Pinckney insisted, as it was “the south- 
ern members [who were] unjustly deprived of any representation for a large 


and important part of our population.” 


Slavery and Economic Issues 


The Philadelphia convention confronted several other issues that directly im- 
plicated slavery. Should Congress be empowered to regulate—restrict or even 
prohibit—the foreign slave trade? Should the power to regulate foreign com- 
merce, if granted to Congress, be qualified by a supermajority requirement in 
order to protect southerners whose slaves mainly produced staples for export, 
and thus were vulnerable to being disadvantaged by commercial regulations, 
such as the granting of preferences to domestic shipping (a trade dominated 
by northerners)? Should Congress have the authority to impose export taxes, 
which would be borne most heavily by southern planters and which could pos- 
sibly be used as an indirect means of regulating or even abolishing slavery? 
These various issues involving trade and commerce ultimately provided the 
occasion for another, more complicated set of compromises over slavery at the 
convention.” 

Convention delegates were vexed over how to handle the foreign slave 
trade. Before the Revolutionary War, many colonies had endeavored to enact 
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taxes to suppress it, only to have those efforts vetoed in London. In his draft 
of the Declaration of Independence, Jefferson had complained of the king’s 
“prostitut[ing] his negative for suppressing every legislative attempt to pro- 
hibit or to restrain this execrable commerce.” The foreign slave trade “waged 
cruel war against human nature itself, violating its most sacred rights of life and 
liberty in the persons of a distant people who never offended him [the king], 
captivating and carrying them into slavery in another hemisphere or to incur 
miserable death in their transportation thither.” Delegates to the Continental 
Congress from South Carolina and Georgia pressured Congress into deleting 
this harsh indictment of the foreign slave trade. The trade temporarily ceased 
under the general nonimportation policy adopted by Congress in 1774. But 
once the Revolutionary War ended, the Confederation Congress lightly dis- 
missed Quaker petitions calling upon it to end the foreign slave trade, and the 
states of the Deep South resumed their importation of slaves from Africa. 

For several reasons, northern delegates to the Philadelphia convention were 
willing to take a stronger stand against the foreign slave trade than against 
domestic slavery. First, they saw the slave trade as more horrific; Morris de- 
nounced it at the convention as contravening “the most sacred laws of human- 
ity.” Second, they believed that banning it did not pose the same difficulties 
that abolishing slavery would: interfering with property rights and creating a 
large population of free blacks in America. Indeed, to allow the foreign slave 
trade to continue heightened the risk of slave insurrections, which the national 
government—not just southern importers of slaves—would bear the costs of 
suppressing. Finally, northern delegates worried that the Three-Fifths Clause, 
by tying the representation of southern states in Congress to their slave popu- 
lations, would encourage the continuation of the foreign slave trade.” 

Unlike with regard to their position on other issues related to slavery, such 
as whether slaves ought to count in apportioning representation in the na- 
tional legislature, southerners were internally divided over the foreign slave 
trade. In 1787, only the Carolinas and Georgia still permitted it (and South 
Carolina, in March of that year, barred slave imports for three years as part of 
a debtor relief measure).* Virginia and Maryland, where slave owners already 
earned substantial profits by selling their slaves to the Deep South where they 
were more valuable, had prohibited the foreign slave trade. If the Constitution 
were to protect the trade, the prices that Upper South slave owners could 
charge the Deep South purchasers of their slaves would inevitably decline. 
Thus, delegates from Virginia and Maryland argued strongly in favor of the 
Constitution’s banning the foreign slave trade—though, of course, their stated 


* In 1786, the North Carolina legislature imposed a prohibitive tax on the foreign slave trade, 
but it did not formally prohibit it until 1798. 
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arguments concerned the inhumanity of the slave trade and the danger of slave 
insurrections, not the economic interests of slave owners in those states.” 

By contrast, dominant opinion in South Carolina and Georgia strenuously 
opposed any federal restrictions on the foreign slave trade. As colonies, these 
two, unlike the rest, had not attempted to limit the importation of slaves in 
the years immediately preceding the Revolutionary War. During the war, 
many thousands of slaves had escaped from these two states, increasing the 
demand for slave imports from Africa, where the cost of obtaining slaves was 
significantly lower than it was in Maryland and Virginia. In the Deep South, 
where the climate and malarial low-country swamps discouraged free labor, 
slavery was deemed essential to economic prosperity for whites. As Charles 
Cotesworth Pinckney later explained, South Carolina “would soon be a desert 
waste” without slave labor. Under the Articles of Confederation, there was no 
limit on these states’ ability to continue importing slaves. In the mid-1780s, 
when the South Carolina and Georgia legislatures approved the proposed 
amendment to the Articles that would empower Congress to regulate foreign 
commerce in certain ways, they explicitly exempted restrictions on the slave 
trade from that grant of power.”! 

Thus, at the Philadelphia convention, Charles Cotesworth Pinckney de- 
clared that “South Carolina and Georgia cannot do without slaves.” While 
Pinckney acknowledged that a tax on the importation of slaves would be rea- 
sonable, just like any other import duty, to bar the foreign slave trade entirely 
would mean “an exclusion of South Carolina from the union.” He also argued 
that “the importation of slaves would be for the interest of the whole union. 
The more slaves, the more produce to employ the carrying trade.”” 

Southern delegates also sought to prohibit Congress from imposing export 
taxes. Because most of the South’s wealth derived from exports, it was particu- 
larly vulnerable to such taxes, especially ifnortherners were to generally enjoy 
majorities in both the House and the Senate.” 

Thus, Pierce Butler of South Carolina declared himself “strenuously op- 
posed to a [congressional] power over exports as unjust and alarming to the 
staple states.” Mason insisted that those states required some “security” for 
their produce. Observing that in the first Congress northern states would 
have an eight-to-five majority in the Senate and a thirty-six to twenty-nine 
advantage in the House, he warned that “a majority when interested will op- 
press the minority.” While the level of imports would be similar throughout 
the nation, exports would vary significantly, which gave the southern states 
good “ground for their suspicions.” Williamson declared that his state, North 
Carolina, “would never agree” to giving Congress this power. If the conven- 
tion insisted on doing so, then “it would destroy the last hope of an adoption of 
the plan.” Southern delegates resisted even compromise proposals that would 
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Figure 4.2 Charles Cotesworth Pinckney of South Carolina, who rose to the 
rank of general during the Revolutionary War and later was, twice, the Federalist 
Party’s candidate for president. (National Portrait Gallery, Smithsonian Institution/Art 
Resource, NY) 


have provided only qualified protection against export taxes—such as requir- 
ing congressional supermajorities for their imposition or allowing Congress to 
use them solely for revenue-raising purposes.” 

By contrast, most northern delegates opposed a constitutional ban on con- 
gressional export taxes because they believed such duties could be useful in 
terms of both raising revenue and retaliating against European trade restric- 
tions. Thus, Wilson objected to depriving the national government of “half the 
regulation of trade”— especially the half that he thought “might be more effec- 
tual. . . in obtaining beneficial treaties of commerce.” Morris considered a ban 
on export taxes “radically objectionable.” Such taxes would often be more “easy 
and proper” than import duties. He also noted that all nations imposed export 
taxes on goods over which they monopolized production, and that such taxes 
could prove “of critical importance” for imposing embargoes in time of war. 
Morris denied that southern staples would be the only objects of export taxes; 
lumber and livestock from the North also could be subjected to such duties. 
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Finally, Morris warned that in the absence of federal export taxes, southerners 
would never have to contribute their fair share of federal revenues. Congress 
was unlikely to impose direct taxes any time soon because they would “push 
them [Americans] into revolts,” and the South was unlikely to pay significant 
amounts in import duties or excise taxes because such a large percentage of its 
population was enslaved.” 

Among southern delegates, Madison was virtually alone in defending a 
grant of power to Congress to tax exports. He insisted that the convention 
should be governed by “national and permanent views” and noted that export 
taxes might be expedient in the future, even if not at present. In addition to 
making some of the same points as Wilson and Morris, Madison expressed 
concern that if Congress were denied power over exports, the authority to 
regulate them would remain with the states, where it would be used in ways 
that fostered animosities among neighboring states (as state import duties had 
done under the Articles, when states with better natural ports had effectively 
shifted a substantial share of the costs of their governments onto the shoul- 
ders of their neighbors). Finally, Madison argued that because southern states 
were the ones “most in danger and most needing naval protection,” they could 
hardly “complain if the [tax] burden should be somewhat heaviest on them.” 

The last of the economic issues directly concerning slavery that confronted 
the convention also involved potential limits on Congress’s power to regulate 
foreign commerce. As we saw in chapter 1, southerners feared that Congress 
would use such a power to pass laws protecting northern shippers from for- 
eign competition for the South’s carrying trade and to enact protective tariffs 
for the benefit of northern manufacturers. As agricultural exporters with little 
manufacturing of their own, southerners generally favored free trade and low 
shipping costs. Southerners’ concerns about vesting Congress with power to 
regulate foreign commerce were exacerbated as it became increasingly clear at 
the convention that the South would be—at least initially—a minority in both 
the House and the Senate.” 

Thus, after the King committee’s report allocating seats in the first House 
left the southern states with a “considerable” minority, Charles Cotesworth 
Pinckney objected that if “the regulation of trade is to be given to the general 
government, they [southerners] will be nothing more than overseers for the 
northern states.” Mason likewise warned that the disparate interests of the 
North and the South necessitated some “precautions in the case of regulat- 
ing navigation, commerce, and imposts.” Unless some check were provided 
against “a bare majority,” Charles Pinckney concluded, regional diversity of 
interests “would be a source of oppressive regulations” for the South.” 

One way to protect southern interests would be to require a supermajor- 
ity vote for congressional regulations of commerce. Yet for some northern 
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delegates, suchas Nathaniel Gorham of Massachusetts, the principal “motive 
to union [was] a commercial one.” Why should northern states remain 
in the union if Congress was to be “so fettered as to be unable to relieve 
the[m]?” Moreover, the South “had the most reason to dread” disunion be- 
cause it was the most vulnerable to foreign attack. According to Gorham, 
northern and mid-Atlantic states “were not afraid of external danger, and 
did not need the aid of the southern states.” George Clymer of Pennsylvania 
observed that “[t]he northern and middle states will be ruined, if not en- 
abled to defend themselves against foreign [trade] regulations.” Although 
Madison’s notes do not record either Gorham or Clymer elaborating on the 
state of the northern economy, all the delegates presumably knew that the 
northern shipbuilding industry and seamen involved in the carrying trade 
had been especially hard hit by British trade restrictions following the war. 
Under such circumstances, to fetter Congress’s ability to regulate foreign 
commerce with a supermajority requirement was to jeopardize northern 
support for the Constitution.” 

Madison was something of an outlier among southern delegates with 
regard to the supermajority requirement for commercial legislation, just as he 
was with regard to Congress’s power over export taxes. One benefit of allowing 
Congress to enact commercial legislation by a simple majority vote, Madison 
noted, was that foreign nations would be less able to exert “corrupt influence” 
to impede American retaliation against their discriminatory trade restrictions. 
Abuse of the commerce power would be “rendered improbable” by the require- 
ment that both houses of Congress and the president concur in all legislation. 
In addition, Madison noted that a congressional majority in favor of legisla- 
tion to protect northern shippers from foreign competition was by no means 
certain, given that two northern states—Connecticut and New Jersey—had 
mostly agricultural interests, which would incline them to oppose legislation 
to raise freight rates, and that future western states would also be primarily 
agricultural. Even if Congress did pass such legislation, Madison argued, at 
worst it would lead to a temporary increase in the freight rates paid by south- 
ern producers, before eventually having the effect of inducing the South to in- 
crease its own shipping capacity. Finally, Madison observed that “vulnerable” 
southern states—particularly Virginia*—‘“would derive an essential advan- 
tage in the general security afforded by the increase of our maritime strength” 
that would result from congressional legislation extending special benefits to 
domestic shippers.*° 


* As the Revolutionary War was beginning, Madison wrote to a friend that slavery was “the 
only part in which this colony [Virginia] was vulnerable, and if we should be subdued, we shall 
fall like Achilles by the hand of one that knows that secret.” 
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During the first two months of the convention’s deliberations, delegates had 
spent little time on these economic issues concerning slavery: the foreign slave 
trade, congressional export taxes, and Congress’s power over foreign com- 
merce. But when, on July 23, Gerry moved for the appointment of a committee 
to convert the resolutions thus far approved by the convention into a draft of 
the Constitution to be further reviewed by the delegates, Charles Cotesworth 
Pinckney “reminded the convention that if the committee should fail to insert 
some security to the southern states against an emancipation of slaves, and 
taxes on exports, he should be bound by duty to his state to vote against [its] 
report.”*! 

On August 6, the Committee of Detail—composed of Gorham, Ellsworth, 
Wilson, Randolph, and Rutledge—issued a report that was widely perceived 
to be highly favorable to the South (even though three of its five members were 
northerners). In addition to the Three-Fifths Clause for apportioning direct 
taxes and representation in the House, Congress would be barred from taxing 
or prohibiting the foreign slave trade; export taxes would also be forbidden; 
and a two-thirds majority of both houses of Congress would be required for 
the enactment of “navigation” laws (i.e., restrictions on the use of foreign ships 
to carry American goods).*” 

The committee’s report elicited howls of protest from several northern del- 
egates. King now objected to the Three-Fifths Clause, which had been agreed 
upon weeks earlier. Counting slaves in apportioning representation was “a 
most grating circumstance to his mind, and he believed would be so to a great 
part of the people of America.” King explained that hitherto he had accepted 
this concession to the South, which he had hoped “would have produced a 
readiness which had not been manifested to strengthen the general govern- 
ment and to mark a full confidence in it.” The committee report, however, had 
“put an end to all these hopes.” Under the committee’s proposal, King com- 
plained, the North would be obligated to defend the South, which would “be 
at liberty ... to increase its own danger” of slave insurrections by importing 
more slaves, without receiving any “compensation for the burden,” because of 
the Constitution’s ban on congressional imposition of taxes on exports and 
the foreign slave trade. King warned, “There was so much inequality and un- 
reasonableness in all this, that the people of the northern states could never be 
reconciled to it.” Ifno time limit were placed on the continuation of the foreign 
slave trade, then he would oppose counting slaves for purposes of apportion- 
ing representation in the House.** 

Morris likewise condemned the committee report as too biased toward 
the South. Counting slaves for apportioning representation without barring 
the foreign slave trade would simply encourage southern slave owners to con- 
tinue a practice that horrified most northerners. What compensation would 
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northerners receive “for a sacrifice of every principle of right, of every impulse 
of humanity?” Perversely, they would have to “march their militia for the 
defense of the southern states” in case of slave insurrection, and they would 
have to “supply vessels and seamen in case of foreign attack,” to which the 
already vulnerable southern states would be rendered even more susceptible 
after weakening themselves by importing additional slaves. Finally, Morris 
objected that Congress was to be barred from imposing export taxes, which 
would have the potential to raise significant revenue in the South, but that it 
was to have “indefinite power” to raise import and excise taxes, “both of which 
will fall heavier on [northern] than on the southern inhabitants.”** 

Delegates from Maryland and Virginia joined northerners in condemn- 
ing the committee’s proposal to ban congressional interference with the 
foreign slave trade. Luther Martin, who later became a founding member 
of the Maryland Society for the Abolition of Slavery, viewed that trade as 
“inconsistent with the principles of the revolution and dishonorable to the 
American character.” He warned that the Three-Fifths Clause would en- 
courage Deep South states to continue importing slaves, and he thought it 
unfair that slave imports “weakened one part of the union which the other 
parts were bound to protect” by contributing to the expense of suppressing 
slave insurrections.* 

Mason likewise attacked the foreign slave trade as “infernal traffic,” which 
he claimed had “originated in the avarice of British merchants” and which he 
blamed the British government for not allowing the colonies to end. Slave 
importations affected the entire union, not just the southern states. Mason 
argued that “[t]he evil of having slaves was experienced during the late war,” 
when they might have proved “dangerous instruments” in the enemy’s hands if 
dealt with more adroitly. Lamenting that some northerners “had from a lust of 
gain embarked in this nefarious traffic,” he declared it “essential in every point 
of view that the general government should have power to prevent the increase 
of slavery.”*° 

Such denunciations of the foreign slave trade elicited strong rejoinders 
from the South Carolinians. John Rutledge announced that he would happily 
exempt other states from any obligation to protect the South from slave insur- 
rections. He also insisted, “Religion and humanity had nothing to do with this 
question. Interest alone is the governing principle with nations.” Rutledge de- 
clared that “[t]he true question at present is whether the southern states shall 
or shall not be parties to the union.” He warned: “If the convention thinks 
that North Carolina, South Carolina, and Georgia will ever agree to the plan, 
unless their right to import slaves be untouched, the expectation is vain. The 
people of those states will never be such fools as to give up so important an 
interest.” He also observed that “[i]f the northern states consult their interests, 
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Figure 4.3 Luther Martin, who was the longtime attorney general of Maryland, 
became one of the leading opponents of ratification of the Constitution and later was 
one of the nation’s most prominent lawyers and represented Justice Samuel Chase in 
his impeachment trial in 1805 and former vice president Aaron Burr in his treason trial 
in 1807. (Courtesy of Independence National Historical Park) 


they will not oppose the increase of slaves which will increase the commodi- 
ties of which they will become the carriers.”*” 

The Pinckneys backed Rutledge. Charles Cotesworth Pinckney argued 
that Mason’s denunciation of the slave trade was hypocritical: Virginia would 
“sain by stopping the importations” because “[h]er slaves will rise in value, 
and she has more than she wants.” It would be unfair, Pinckney observed, 
“to require South Carolina and Georgia to confederate on such unequal 
terms.” Conceding that Congress ought to be able to impose import duties 
on slaves, Pinckney insisted that authorizing Congress to bar the foreign slave 
trade entirely would mean “an exclusion of South Carolina from the union.” 
Pinckney’s cousin Charles warned that even if the state’s delegation acquiesced 
in such a prohibition at the convention, the South Carolina legislature would 
“never receive the plan if it prohibits the slave trade.” He also observed that 
“lilfthe states be all left at liberty on this subject, South Carolina may perhaps 
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by degrees do of herself what is wished [i.e., bar the foreign slave trade], as 
Virginia and Maryland have already done.”** 

Hugh Williamson of North Carolina and Abraham Baldwin of Georgia 
supported the South Carolinians. Williamson warned that “the southern 
states could not be members of the union” if the clause barring congressional 
interference with the foreign slave trade was rejected, and he argued that “it 
was wrong to force anything down, not absolutely necessary, and which any 
state must disagree to.” Baldwin insisted that the convention should deal with 
“national objects alone” and that the question of whether a state continued to 
import slaves was “of a local nature.” He also warned that Georgia was natu- 
rally suspicious of “yielding national powers” because its distance from the 
center of the nation “would preclude [it] from equal advantage.” This skeptical 
predisposition would not incline Georgia to favorably regard “an attempt to 
abridge one of her favorite prerogatives [i.e., the importation of slaves].” By 
contrast, if left to its own devices, Georgia “might probably put a stop to the 
evil.”*? 

Several northern delegates seemed inclined to call the bluff of the 
Deep South states. King declared that “[i]f two states will not agree to the 
Constitution” without safeguards for the foreign slave trade, he could “affirm 
with equal belief ... that great and equal opposition would be experienced 
from the other states” if the Constitution afforded such protection. Wilson ob- 
served that if South Carolina and Georgia were genuinely inclined to bar slave 
importations themselves, as their delegates had suggested they might be, then 
“they would never refuse to unite because importation might be prohibited 
[by Congress].” Dickinson likewise “could not believe that the southern states 
would refuse to confederate” if Congress were empowered to bar the foreign 
slave trade, “especially as the power was not likely to be immediately exercised 
by the general government.””° 

Yet, in fact, the delegates from the Deep South states probably cared more 
about preserving the option for their states to continue the foreign slave trade 
than the delegates from the other states cared about barring the trade in the 
Constitution or empowering Congress to do so. As Madison told Jefferson 
after the convention, South Carolina and Georgia “were inflexible on the point 
of the slaves.” Thus, threats by Deep South delegates to walk out of the conven- 
tion ifthe Constitution did not grant some protection to the foreign slave trade 
had to be taken seriously.” 

Perhaps looking to broker another compromise, the Connecticut dele- 
gates evinced the strongest support of any northern delegation for the Deep 
South’s position on the foreign slave trade. Ellsworth argued that “[t]he mo- 
rality or wisdom of slavery are considerations belonging to the states them- 
selves. What enriches a part enriches the whole, and the states are the best 
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judges of their particular interest.” He also noted that terminating the foreign 
slave trade would be unfair to the Deep South. In Maryland and Virginia, 
where the life expectancy of slaves was greater, it was cheaper to breed slaves 
than to import them, while “in the sickly rice swamps, foreign supplies are 
necessary.” In any event, Ellsworth predicted that the issue would soon dis- 
appear, for “as population increases, poor laborers will be so plent[iful] as to 
render slaves useless,” and thus “[s]lavery in time will not be a speck in our 
country.”°” 

Sherman agreed that “it was better to let the southern states import slaves 
than to part with them, if they made that a sine qua non.” Although he disap- 
proved of the foreign slave trade, “as the states were now possessed of the right 
to import slaves, as the public good did not require it to be taken from them, 
and as it was expedient to have as few objections as possible to the proposed 
scheme of government, he thought it best to leave the matter as we find it.” 
Sherman also agreed with Ellsworth that “the abolition of slavery seemed to 
be going on in the United States and that the good sense of the several states 
would probably by degrees complete it.””* 

Morris, who had recently launched into a diatribe against slavery, now pro- 
posed referring all of the clauses involving economic issues relating to slavery 
to a committee, where “[t]hese things may form a bargain among the northern 
and southern states.” Randolph agreed that they must try to find “some middle 
ground” that would prevent the two Deep South states from being “lost to the 
union,” but without repelling “the Quakers, the Methodists, and many others 
in the states having no slaves.” The delegates approved the appointment of a 
grand committee, to which they assigned the provisions barring Congress 
from taxing or prohibiting the foreign slave trade, requiring a supermajority 
in both houses of Congress for the enactment of navigation acts, and requiring 
that “capitation” taxes (head taxes) be apportioned according to population 
(consistent with the Three-Fifths Clause).** 

Although some delegates wanted also to commit the provision barring con- 
gressional export taxes, that provision, which the convention had approved 
the previous day, was not assigned to the committee. Believing that such taxes 
were an important tool for managing the national economy as well as an easy 
source of national revenue, Madison had sought to replace the ban with a 
provision requiring two-thirds majorities in both houses of Congress for the 
imposition of such taxes. Similarly seeking to preserve some congressional 
authority over export taxes, Clymer of Pennsylvania had sought to limit the 
ban to export taxes designed only for the purpose of raising revenue (which 
would have permitted Congress to enact export taxes aimed solely at regu- 
lating trade). Yet both of these efforts were defeated, and the outright ban on 
export taxes was approved.”* 
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The committee to which the other slavery-related provisions were referred 
then proposed that Congress be barred from forbidding the foreign slave trade 
only until 1800 and that the supermajority requirement for navigation acts be 
eliminated. (The requirement for apportionment of capitation taxes was left 
untouched.) Martin, who was on the committee and soon would become an 
ardent critic of the Constitution, reported during the ratifying contest that 
the northern states, despite their professed aversion to slavery, “were very will- 
ing to indulge the southern states” on a temporary continuation of the foreign 
slave trade, so long as the supermajority requirement for navigation laws was 
removed.”° 

Although the committee proposal would not permit Congress to forbid the 
foreign slave trade until 1800, it did allow Congress to impose a nonprohibi- 
tive tax on imported slaves—“at a rate not exceeding the average of the duties 
laid on imports” (language that was quickly replaced with a concrete figure of 
ten dollars per slave). Madison later explained that allowing such a tax would 
give congressional representatives “an opportunity of evidencing their senti- 
ments on the policy and humanity” of the foreign slave trade and would force 
southerners to bear their fair share of import duties.”” 

When the delegates debated this provision, Sherman objected that autho- 
rizing such a tax acknowledged the principle that men were property. Several 
delegates who had served on the committee quickly responded that this provi- 
sion had been part ofa quid pro quo and should not be tampered with. Gorham 
told Sherman that he should consider the authorized duty on slave imports not 
as an acknowledgment that slaves were property but as a disincentive to the 
foreign slave trade, while Mason argued that forbidding such a tax would be 
equivalent to providing a subsidy to the importation of slaves, given that other 
sorts ofimports would be subject to taxation. The delegates then agreed to this 
provision authorizing a congressional tax on the importation of slaves.”** 

Charles Cotesworth Pinckney proposed that the year in which the foreign 
slave trade would no longer be protected from congressional prohibition be 
changed from 1800 to 1808. This would enable the Deep South states to enjoy 
at least another twenty years in which they would be free to import slaves from 
Africa. Madison opposed the change in year, arguing that “[t]wenty years will 
produce all the mischief that can be apprehended from the liberty to import 
slaves. So long a term will be more dishonorable to the national character 


* Congress never did impose the ten-dollar tax on the importation of slaves that the 
Constitution authorized. When a Virginia representative proposed such a tax in the first session 
of Congress, representatives from South Carolina and Georgia erupted in anger at the hypocrisy 
of Virginians, who already had all the slaves they needed. The proposal then died in committee 
and was never revived. 
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than to say nothing about it in the Constitution.” But Madison was defeated 
by a vote of seven states to four.* He later explained that Massachusetts, New 
Hampshire, and Connecticut—states that had already abolished or begun 
to abolish slavery—voted in favor of the change of year with the motive of 
reconciling the Deep South delegations to the unqualified grant of power to 
Congress to regulate commerce, “against which they felt, as did some other 
states, a very strong repugnance.””” 

The “earnestness’—as Madison called it—of the Deep South states on 
the issue of the foreign slave trade manifested itself once again late in the 
convention. During discussion of the provision governing amendments to 
the Constitution, Rutledge proposed that the provision on the foreign slave 
trade be made unamendable, explaining that “he never could agree to give a 
power by which the articles relating to slaves might be altered by the states 
not interested in that property and prejudiced against it.” In other words, 
under Rutledge’s proposal, which the delegates approved on an unrecorded 
vote, no constitutional amendment could be enacted before 1808 to authorize 
Congress immediately to bar the foreign slave trade.'”° 

The other key piece of the grand committee’s proposal—removing the re- 
quirement of two-thirds majorities in both houses of Congress for the enact- 
ment of navigation laws—proved more difficult to pass. After the committee 
had made its recommendations, Charles Pinckney moved, in lieu of this part 
of the committee’s proposal, to require that all congressional regulations of 
commerce, foreign or interstate, be subject to a two-thirds supermajority re- 
quirement. He warned that without such a safeguard, the North’s distinctive 
commercial interests would result in the oppression of the South. Williamson 
backed Pinckney, denying that any “useful measure” had been lost in the 
Confederation Congress due to the Articles’ requirement of supermajority 
support for certain important congressional actions. Nor was Williamson 
persuaded by the argument that the South should defer to the North on this 
issue because of the southern states’ supposed need for northern military pro- 
tection. He was confident that the “sickliness” of the southern climate would 
deter invaders.'” 

However, several northern delegates opposed Pinckney and spoke strongly 
in favor of the committee’s proposal to eliminate the supermajority require- 
ment for navigation acts. Morris argued that shipping required public support 


* Morris was so aggrieved by the change in year that he proposed explicitly limiting the right 
to import slaves to North Carolina, South Carolina, and Georgia, partly so that everyone would 
understand that this constitutional provision had been a capitulation to the demands of those 
states. When Mason opposed this suggestion on the grounds that it might offend persons in those 
states, Morris withdrew his motion. 
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and that navigation acts would facilitate the creation of a navy, which would 
be especially vital to the protection of the more vulnerable southern states. In 
addition, Congress’s granting preferences to American ships would create in- 
centives to build more of them, and the ensuing increase in competition for the 
carrying trade would then reduce the freight rates paid by southern produc- 
ers. Wilson argued more generally that majorities ought to control legislatures 
and that the supermajority requirement in the Articles had caused “[g]reat 
inconveniences.”!” 

One of the southern delegations, South Carolina’s, also endorsed the com- 
mittee’s proposal to eliminate the supermajority requirement for navigation 
acts, which enabled it to pass. Observing that “it was the true interest of the 
southern states to have no regulation of commerce,” Charles Cotesworth 
Pinckney explained why he nonetheless was voting to remove the superma- 
jority requirement: “[C]onsidering the loss brought on the commerce of the 
eastern states by the revolution, their liberal conduct towards the views of 
South Carolina, and the interest the weak southern states had in being united 
with the strong eastern states, he thought it proper that no fetters should be 
imposed on the power of making commercial regulations.” Implicitly refer- 
ring to New Englanders’ support of South Carolina on the issue of the foreign 
slave trade, Pinckney admitted that he had entertained “prejudices against the 
eastern states before he came here, but would acknowledge that he had found 
them as liberal and candid as any men whatever.” His constituents, “though 
prejudiced against the eastern states, would be reconciled to this liberality” 
for the same reason. Butler confirmed that a deal had been made: Although he 
believed the interests of northern and southern states “to be as different as the 
interests of Russia and Turkey,” he was “desirous of conciliating the affections 
of the eastern states.” In an editorial note appended to his reporting of these 
statements, Madison observed simply: “An understanding on the two subjects 
of navigation and slavery had taken place between those parts of the union.”'™ 

Virginians Mason and Randolph were upset with this deal, neither part of 
which directly benefited their state. Mason denounced majority control over 
navigation acts, which he declared would deliver southerners “bound hand 
and foot to the eastern states.” He warned that a navigation act would enable 
a “few rich merchants” in northern cities to monopolize the trade in south- 
ern staples, siphoning off as much as half of their value. Randolph warned that 
“there were features so odious in the Constitution as it now stands that he 
doubted whether he should be able to agree to it.” Abandoning the superma- 
jority requirement for navigation acts “would complete the deformity of the 
system.” Neither of these men would sign the Constitution on the last day of 
the convention, partly because of this bargain over the foreign slave trade and 
Congress’s power to enact navigation laws.'"* 
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In the long term, the constitutional provision authorizing Congress even- 
tually to abolish the foreign slave trade may have been momentous, though 
not in a way that most of the delegates in Philadelphia probably would have 
anticipated. Some of the Founding generation apparently believed that ter- 
minating the foreign slave trade at a future date would eventually lead to the 
end of slavery in the United States because they thought the natural rate of 
reproduction among slaves was not high enough to be self-sustaining. History 
proved that assumption badly mistaken. In 1790, the US population included 
700,000 slaves. The foreign slave trade—which Georgia, South Carolina, and 
North Carolina all permitted at some point between 1788 and 1808—added 
approximately 150,000 more over the next twenty years. However, by 1860, 
the nation had 4 million slaves.’™ 

At the first opportunity permitted under the Constitution—in 1808—and 
at President Jefferson’s urging, Congress prohibited the foreign slave trade. 
This did not, of course, extinguish slavery in the United States, but it did 
affect the geographic distribution of slaves. After 1808, only an illegal slave 
trade could continue to transport slaves from Africa to the United States. 
Therefore, in the absence of a cheap supply of foreign slaves, slave owners in 
newly created and fertile states such as Alabama, Louisiana, and Mississippi 
bought hundreds of thousands of slaves from owners in eastern states, such as 
Maryland and Virginia. As vast numbers of slaves left the states of the Upper 
South, those states became less committed to the institution of slavery and 
developed stronger economic relationships with the North. As a result, while 
their southern brethren seceded in 1860-61, residents of the four slave states 
of Kentucky, Maryland, Delaware, and Missouri chose to remain in the union. 
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Had they not done so, the Civil War might well have turned out differently. 


Other Issues Involving Slavery 


The last of the Constitution’s provisions dealing directly with slavery provoked 
far less controversy at the convention. Just one day before consummation of 
the bargain over the foreign slave trade and Congress’s power to enact naviga- 
tion laws, two South Carolinians—Butler and Charles Pinckney—moved, in 
the context of a discussion of the obligation of states to return fugitives from 
justice to the states from which they had absconded, “to require fugitive slaves 
and servants to be delivered up like criminals.” In other words, they wanted 
the Constitution to guarantee slave owners the right to recover slaves who es- 
caped to other states. The Articles of Confederation contained no such provi- 
sion, although northern states in the 1780s did not generally resist the recap- 


ture and return of fugitive slaves to their out-of-state owners.'”” 
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The demand of southern delegates for a fugitive slave provision may have 
been provoked by an antislavery movement that had accelerated in the years 
during and immediately after the Revolutionary War, leaving southern slave 
owners feeling less secure about their property in slaves. In addition, the 
1772 decision in Somerset v. Stewart may have been a contributing factor. 
The Somerset case involved a slave who had been brought by his owner from 
Virginia to England, then had escaped and been recaptured, and was about to 
be shipped to Jamaica for sale when a legal action for his freedom was brought 
on his behalf. The court ruled that Somerset’s status was to be determined by 
English law, which was the common law and made no provision for slavery. 
Slavery could lawfully exist, ruled Lord Mansfield, the celebrated Lord Chief 
Justice of the King’s Bench, only where established by statute. Before Somerset, 
slaveholders in the British Empire had believed they had a right to recapture 
fugitive slaves wherever they were found. After Somerset, they had no clear 
right to reclaim escaped slaves in free jurisdictions that did not provide by law 
for the return of fugitive slaves.'”* 

Precedent for a provision guaranteeing slave owners a right to recapture 
fugitive slaves who escaped to other jurisdictions existed in the Northwest 
Ordinance of 1787, which, as discussed later in this chapter, Congress enacted 
while the Philadelphia convention was sitting. That ordinance barred slavery 
(except as a punishment for crime) in the extensive federal territory north of 
the Ohio River, but it also provided that slaves escaping into that territory from 
the United States could be “lawfully reclaimed and conveyed” to their owners. 
In 1856, Edward Coles, a former secretary to Madison and the second gov- 
ernor of Illinois, recalled that Madison had told him that many “conferences 
and intercommunications” were taking place in the summer of 1787 between 
members of the Philadelphia convention and delegates to the Confederation 
Congress sitting in New York, as several people sat in both bodies and were 
fully aware of their parallel proceedings. Madison had reported to Coles that 
southerners in Congress had agreed to ban slavery in the Northwest Territory 
in exchange for the agreement of northerners to guarantee the return of cap- 
tured fugitive slaves in both the ordinance and the Constitution.’ 

The South Carolinians’ proposal that the Constitution provide for the 
capture and return of fugitive slaves elicited little opposition from northern 
delegates, just two of whom voiced any objection. Wilson protested that such 
a provision would “oblige the executive of the state to do it, at the public ex- 
pense.” Why should northern states have to pay the costs of capturing and re- 
turning the escaped slaves of southern masters? Sherman declared that he “saw 
no more propriety in the public seizing and surrendering a slave or servant 
than a horse.” At this point, Butler withdrew his motion so that a provision 
could be drafted to deal specifically with the return of fugitive slaves, rather 
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than handling them under the general constitutional provision involving the 
return of fugitives from justice.'” 

When the Fugitive Slave Clause was introduced the following day, not a 
single delegate voted against it. Because no debate was recorded, we can only 
speculate as to the reasoning of northern delegates who raised no objection 
to this provision. For one thing, even those northerners who generally op- 
posed slavery respected property rights in regard to slaves, and most northern 
states still had significant slave populations in 1787. In addition, the gradual 
emancipation laws enacted by several northern states in the 1780s provided 
for the return of fugitive slaves to their out-of-state owners. Thus, the Fugitive 
Slave Clause simply codified at the national level the existing practice of most 
or all northern states. It is also possible that northern delegates regarded the 
Fugitive Slave Clause as an additional part of the bargain over the foreign slave 
trade and Congress’s power to enact navigation laws.''! 

Unlike the Three-Fifths Clause and the provision protecting the foreign 
slave trade from congressional interference for twenty years, the Fugitive Slave 
Clause does not appear to have been a sine qua non of any southern delegate’s 
support for the Constitution. Yet in the early nineteenth century a myth arose 
that southerners would not have approved the Constitution without it. Most 
notably, Supreme Court justice Joseph Story stated in his Commentaries on the 
Constitution, published in 1833, that the absence of a fugitive slave provision 
under the Articles of Confederation “was felt as a grievous inconvenience by 
the slaveholding states, since, in many states, no aid whatsoever would be al- 
lowed to the owners, and sometimes, indeed, they met with open resistance.” 
When a decade later, in 1842, Story wrote the opinion of the Court in Prigg 
v. Pennsylvania, which rejected a constitutional challenge to the Fugitive Slave 
Act of 1793 and struck down a Pennsylvania antikidnapping law that provided 
greater procedural protections to alleged fugitive slaves than those afforded by 
federal law, Story repeated the myth: “[I]t cannot be doubted that it [i-e., the 
Fugitive Slave Clause] constituted a fundamental article, without the adoption 
of which the union could not have been formed.”"”” 

This myth probably reflected the state of public opinion at the time Story 
wrote these passages better than it did historical reality. By the 1830s and 
1840s, a repeal of the federal Fugitive Slave Act might well have provoked 
the southern states to secede from the union. By contrast, in 1787, southern 
delegates at the Philadelphia convention do not appear to have been terribly 
concerned about slave owners’ fugitive slaves not being returned to them. 
Story published his Commentaries just after South Carolinians had threatened 
to nullify the federal tariff and to secede from the union if President Andrew 
Jackson dared to use force in response to their threats. In that context, Story 
strenuously endeavored to convince southerners that northern delegates to the 
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Philadelphia convention had made “many sacrifices of opinion and feeling” to 
the South. His stated goal was to “forever repress the delusive and mischievous 
notion that the [S]outh has not at all times had its full share of benefits from 
the union.”!% 

Ironically, the Fugitive Slave Clause, which was not controversial at the 
Philadelphia convention or for a couple of decades thereafter, provoked enor- 
mous controversy by the middle of the nineteenth century. Its enforcement 
regularly generated riots in northern communities in the 1840s and 1850s, 
as abolitionists sought to block the return of fugitive slaves to the South, and 
the federal government occasionally dispatched troops to enforce the federal 
Fugitive Slave Act. When southern states seceded from the union in 1860- 
61, near the top of their list of grievances was the charge that northern states 
had reneged on their constitutional obligation to return fugitive slaves to their 
owners.'!* 

In addition to the Three-Fifths Clause, the Foreign Slave Trade Clause, and 
the Fugitive Slave Clause, the Constitution contained several indirect safe- 
guards for slavery. As already noted, the ban on congressional export taxes 
was a concession to southern planters whose slaves primarily produced agri- 
cultural goods for export.''® 

Another indirect protection for slavery was the constitutional provision em- 
powering the national government, at the request of state legislatures—or ex- 
ecutives, if the legislatures could not be convened—to suppress “domestic vio- 
lence.” Whenever the delegates to the Philadelphia convention discussed this 
provision, they focused explicitly on revolts by debtors and taxpayers, such as 
Shays’s Rebellion. But the possibility ofa slave insurrection cannot have been far 
from their minds. Indeed, as we have seen, northern delegates frequently criti- 
cized the foreign slave trade as increasing the risk of slave insurrections, which 
northern states would have to contribute men and money to suppressing.'’° 

Another implicit constitutional protection for slavery was the restriction of 
the national government to enumerated powers. It is likely that every delegate 
in Philadelphia believed that regulating a domestic institution such as slavery 
would exceed the delegated powers of Congress. Indeed, southern delegates 
felt so secure in the Constitution’s explicit and implicit protections for slavery 
that they declined to endorse a small-state proposal for an unamendable con- 
stitutional guarantee that “no state shall without its consent be affected in its 
internal police.”!”” 


The most divisive political issue in the nation in the 1850s and the proximate 
cause of the Civil War was whether Congress possessed the constitutional au- 
thority to regulate slavery in federal territories. Article IV, Section 3, of the 
Constitution authorizes Congress to make “needful rules and regulations” 
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for the federal territories but does not say anything specifically about slav- 
ery. However, the issue of slavery in federal territories had arisen under the 
Articles of Confederation. Indeed, as was just noted, the Confederation 
Congress took action against slavery in federal territories at the very moment 
that the Constitutional Convention was sitting—in the form of the Northwest 
Ordinance. Such action can be considered part of the Founders’ original un- 
derstanding with regard to slavery.''® 

In 1784, congressional delegate Thomas Jefferson had proposed an ordi- 
nance to bar slavery from all territories held by the federal government— 
southern as well as northern—beginning in 1800. Most southern 
congressional delegates opposed this proposal—which northern delegates 
unanimously approved—and it was narrowly defeated, falling one delegation 
short of the number required to enact it. Yet even if Jefferson’s proposal had 
passed Congress, it probably could not have been effectively implemented. By 
the mid-1780s, slave owners had taken many thousands of slaves across the 
Appalachian Mountains into what would become, in the 1790s, the states of 
Kentucky and Tennessee. North Carolina and Georgia probably would have 
refused to cede their western lands to Congress—and Virginia might have 
tried to rescind the cession it had already made of the land north of the Ohio 
River that would become the Northwest Territory—had Congress enacted 
Jefferson’s ordinance. Indeed, just months after Jefferson’s proposal, North 
Carolina explicitly conditioned cession of its western lands to Congress on 
slaves not being emancipated there. When North Carolina ultimately did 
cede its western lands to Congress in 1789, it reiterated that condition, and 
Congress acquiesced.'”” 

In July 1787, at almost precisely the same moment that the Philadelphia 
convention tentatively agreed to the Three-Fifths Clause for apportion- 
ing representation in the House, the Confederation Congress sitting in 
New York City addressed the issue of slavery in the Northwest Territory— 
the region that would become, in the nineteenth century, the states of Ohio, 
Indiana, Illinois, Michigan, and Wisconsin. (By contrast, Jefferson’s 1784 
draft proposal had dealt with slavery in all federal territories.) Congress 
rarely enjoyed an operating quorum that summer, partly because so many 
delegates had been called away to the Philadelphia convention. In late May, 
Virginia congressional delegate William Grayson had told James Monroe 
that “the draft made from Congress on members for the convention has 
made [Congress] very thin and no business of course is going on here.” 
Grayson predicted that Congress would remain inactive until the conven- 
tion had completed its work, which he projected would take several months. 
Several other observers made similar predictions as to Congress’s continued 
inactivity that summer.'”° 
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However, in early July, delegates from Georgia and North Carolina left 
the convention to travel to New York City, probably for the purpose of sup- 
plying Congress with a quorum that would enable passage of the Northwest 
Ordinance. One of the North Carolina delegates, William Blount, told his 
governor that he and Benjamin Hawkins, another member of the state’s con- 
gressional delegation who happened to be in Philadelphia at the time, had 
received a letter from the secretary of Congress informing them that their 
presence was required for a quorum, which “was absolutely necessary for the 
great purpose of the union.” Indeed, the arrival in New York of these delegates 
from the Philadelphia convention allowed Congress to meet and pass the or- 
dinance organizing the Northwest Territory and prohibiting slavery there.'*! 

Notably, the Northwest Ordinance passed Congress with only one dis- 
senting voice (that of Abraham Yates of New York). Those southern delegates 
present unanimously supported it. There was an implicit quid pro quo: Barring 
slavery north of the Ohio River implied permitting it in the territories south 
of the river, which Congress later explicitly did. It is likely as well that some 
southern planters favored excluding slavery from the Northwest Territory to 
suppress economic competition. As Grayson told Monroe a few weeks after the 
ordinance passed, “The clause respecting slavery was agreed to by the southern 
members for the purpose of preventing tobacco and indigo from being made on 
the northwest side of the Ohio as well as for several other political reasons.” In 
addition, as just noted, the Northwest Ordinance granted slave owners a right 
to the recovery of their escaped slaves—and perhaps there was an implicit un- 
derstanding that the Constitution would also provide for such a right. It is even 
possible that the ordinance’s ban on slavery was part of a package deal in which 
southerners received the Constitution’s Three-Fifths Clause.'” 

Although the Northwest Ordinance’s ban on slavery easily passed, most con- 
temporaries agreed that Congress had no express power to enact it because the 
Articles made no provision for Congress’s establishing governments for territo- 
ries or prescribing the conditions for the admission of new states into the union 
(other than Canada or other “colon{ies]”). The Constitution, by contrast, directly 
addresses that gap in congressional power by granting Congress the explicit au- 
thority to “make all needful rules and regulations” for the territories. Once the 
Constitution was ratified, the first Congress promptly re-enacted the Northwest 
Ordinance. This time, nobody denied that Congress had the power to do so.'* 

However, over the decades, southerners began to distinguish between 
Congress’s power to bar slavery in territories that existed within the United 
States in 1787 and in those that were subsequently acquired.* By the time 


* The technical legal argument was that the Constitution did not contemplate the national 
government’s acquiring territory beyond that already in its possession, or in the possession of 
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Congress debated Missouri’s admission to the union as a slave state in 1819- 
21, most southern statesmen took the position that Congress lacked the au- 
thority to bar slavery in federal territories acquired after the ratification of 
the Constitution—such as the territory purchased from Emperor Napoleon 
during the Jefferson administration in 1803 (the Louisiana Purchase). The 
Supreme Court ultimately vindicated the southerners’ position in the infa- 
mous Dred Scott decision of 1857.'** 

The ban on slavery in the Northwest Territory would prove critical to the 
history of slavery in the United States. White southerners were the first to mi- 
grate in large numbers to the region north of the Ohio River, and they prob- 
ably would have brought slaves with them had the law permitted them to do 
so. If slavery was economically viable in Missouri, where just over 15 percent 
of the population was held in bondage in 1820, it would have been equally so 
in at least the southern counties of Indiana and Illinois. For decades after the 
enactment of the Northwest Ordinance, land speculators tried to persuade 
Congress—and later the Illinois legislature—to permit slavery there. In 1824, 
an Illinois referendum on whether to permit slavery failed by just 54 to 46 per- 
cent. The Northwest Ordinance—not any “natural” geographic or climate- 
based limits on the spread of slavery—kept the institution out of Indiana and 
Illinois. Had they become slave states, the nation’s political balance of power 
would have shifted in favor of the South, and the history of slavery in America 


might have turned out very differently.'” 


Slavery and Ratification 


Slavery was frequently discussed in the debates over ratification of the 
Constitution. (The ratification debate in general is treated in chapter 6.) 
Because the ratifying contest was conducted independently in each state, 
supporters and opponents of the Constitution could make different—even 
contradictory—arguments in different parts of the nation.'”° 

Some prominent southern opponents of ratification professed grave con- 
cern that the Constitution would threaten the survival of slavery. Patrick 
Henry, who claimed to abhor slavery but believed that “prudence forbids its 


the states, in 1787. Thus, Congress’s power over subsequently acquired territory, if any, derived 
not from its enumerated power to govern federal territories but from another of its enumerated 
powers—that of admitting new states into the union. Southerners then applied to this latter grant 
of power what had become by the early nineteenth century their typical strict constructionist ap- 
proach to constitutional interpretation. They argued that the “new states” provision authorized 
Congress’s doing only what was strictly necessary for admitting new states, which included ap- 
pointing a territorial government but not regulating domestic institutions such as slavery. 
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abolition,” wondered why “it was omitted [in the Constitution] to secure us 
that property in slaves which we held now,” and he darkly hinted that the 
“omission was done with design.” Henry warned the Virginia ratifying con- 
vention that because “[t]he majority of Congress is to the North, and the 
slaves are to the South,” Congress might tax slavery out of existence or abolish 
slavery as a wartime conscription measure under the Necessary and Proper 
Clause. Mason likewise warned that nothing in the Constitution would “pre- 
vent the northern and eastern states from meddling with our whole property 
of that kind” or restrain Congress from imposing a tax on slaves so prohibitive 
as “might totally annihilate that kind of property.”’”’ 

In the Deep South, some opponents of ratification objected to the consti- 
tutional provision authorizing Congress eventually to prohibit the foreign 
slave trade (whereas at the Virginia ratifying convention, Mason criticized 
the Constitution's failure to immediately abolish this “diabolical” trade). One 
of the leading opponents of ratification in South Carolina, former governor 
Rawlins Lowndes, criticized this provision on the grounds that slave labor was 
indispensable to South Carolina’s economy. He warned that even during the 
twenty years in which Congress was forbidden from barring the foreign slave 
trade, South Carolina could be made to “pay for this indulgence” (by a tax 
not exceeding ten dollars per imported slave). Lowndes concluded: “Negroes 
were our wealth, our only natural resource; yet behold how our kind friends in 
the North were determined soon to tie up our hands, and drain us of what we 
had!”1”8 

Some delegates to northern ratifying conventions expressed agreement 
that the Constitution threatened the survival of slavery, and they approved of 
it for this very reason. These northern Federalists argued that even though the 
Constitution protected slavery in the short term, it would eventually help to 
extinguish it—a position later embraced by Abraham Lincoln, who insisted 
that the Framers had “expected and intended that it [slavery] should be in the 
course of ultimate extinction.” Thus, Thomas Dawes told the Massachusetts 
ratifying convention that “we may say that, although slavery is not smitten by 
an apoplexy, yet it has received a mortal wound, and will die of consumption.” 
Another Massachusetts Federalist, writing pseudonymously, agreed that the 
Philadelphia convention “went as far as policy would warrant or practicability 
allow. The friends to liberty and humanity may look forward with satisfaction 
to the period, when slavery shall not exist in the United States.”!”° 

Such northerners especially celebrated the constitutional provision en- 
abling Congress to bar the foreign slave trade after twenty years. At the 
Massachusetts ratifying convention, Federalists declared that “the step 
taken in this article towards the abolition of slavery was one of the beauties 
of the Constitution.” James Wilson told the Pennsylvania convention that 
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this provision laid “the foundation for banishing slavery out of this country,” 
whereas under the Articles of Confederation, states could admit slaves “as long 
as they please.” Even before 1808, Wilson noted, Congress was authorized to 
impose a tax on the importation of slaves, which would “operate as a partial 
prohibition.” Finally, Wilson noted (accurately) that the twenty-year prohibi- 
tion on Congress’s barring the foreign slave trade did not apply to federal ter- 
ritories or newly created states, where he predicted (inaccurately) that “slaves 
will never be introduced.”'*° 

By contrast, other northerners believed that the Constitution had unduly 
entrenched slavery, and they opposed ratification for that reason. For exam- 
ple, Congregationalist theologian and abolitionist Samuel Hopkins asked in 
despair, “How does it appear in the sight of Heaven ... that these states, who 
have been fighting for liberty and consider themselves as the highest and most 
noble example of zeal for it, cannot agree in any political constitution, unless it 
indulge and authorize them to enslave their fellow-men?” Antifederalist dele- 
gates at the Massachusetts ratifying convention objected that the Constitution 
made “merchandise of the bodies of men” and that “there was not even a prop- 
osition that the Negroes ever shall be free.” Concurring in this assessment 
of the Constitution as a fundamentally proslavery document, one important 
group of later abolitionists denounced it as a “covenant with death” and an 
“agreement with hell.”!*! 

A few of these antislavery northerners complained specifically of the 
Fugitive Slave Clause and of the Constitution’s possibly forcing them against 
their consciences to help suppress southern slave insurrections. Rhode Island 
Quaker Moses Brown objected that the Constitution “was designed to destroy 
the present asylum” that Massachusetts, which had abolished slavery, offered 
to escaped slaves. Pennsylvania Antifederalist Benjamin Workman, a math 
tutor at the University of Pennsylvania who wrote pseudonymously, protested 
that a Philadelphia Quaker, conscientiously opposed both to bearing arms and 
to slavery, could be forced under the Constitution to serve in the state militia 
and then ordered by Congress to participate in suppressing an insurrection of 
southern slaves “prompted by the love of sacred liberty.” 

Yet most northerners who criticized the Constitution as overly protective 
of slavery focused on the Three-Fifths Clause and the twenty-year prohibition 
on Congress’s banning the foreign slave trade. Melancton Smith of New York 
objected to the former provision on the grounds that the proper principle of 
representation was that “every free agent should be concerned in governing 
himself,” yet “slaves have no will of their own.” Why should “certain privi- 
leges” be conferred upon “those people who were so wicked as to keep slaves?” 
Another northerner wrote that in apportioning representation in Congress, 
slaves should be counted no more than “the beasts of the field or trees of the 
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forest.” Moreover, antislavery northerners objected, the Three-Fifths Clause 
would simply give southerners an incentive to continue the foreign slave trade. 
Others argued that the ostensible quid pro quo for enhanced southern repre- 
sentation in Congress under the Three-Fifths Clause—that is, counting only 
three-fifths of the slaves for purposes of apportioning direct taxes—would 
prove worthless because direct taxes would never be imposed by the national 
government (a prediction that would be proved largely accurate by the course 
of events before the Civil War).!** 

The Foreign Slave Trade Clause elicited the most venomous attacks from 
those northerners who criticized the Constitution on slavery-related grounds. 
Dr. Benjamin Gale, a Connecticut Antifederalist, objected to the “sly, cun- 
ning, and artful” euphemism for slavery used in this provision to hide its 
offense against “the rights of human nature.” A leading New Hampshire 
Antifederalist, Joshua Atherton, warned that the Constitution would make 
northerners “partakers in the sin and guilt of this abominable traffic, at least 
for a certain period, without any positive stipulation that it should even then be 
brought to an end.” He objected to his state’s “lend[ing] the aid of our ratifica- 
tion to this cruel and inhuman merchandise, not even for a day.” The foreign 
slave trade, according to Atherton, involved “the most barbarous violation of 
the sacred laws of God and humanity.” Three Massachusetts Antifederalists 
called it “monstrous indeed” for a government established to protect natu- 
ral rights to become “an engine of rapine, robbery, and murder.” Why should 
those who objected to Algerians’ kidnapping and enslaving American sailors 
off the coast of Africa feel better about slave traders’ capturing and enslaving 
Africans?!** 

In response to the argument that residents of South Carolina and Georgia 
had lost much of their property during the war when British troops seized their 
slaves or encouraged them to run away, Massachusetts Antifederalists ob- 
served that because slavery violated natural law, slave owners “lost no property 
because they never had any [in their slaves],” and, in any event, northerners 
had lost their own property during the war. Moreover, wartime losses did not 
give Americans “a right to make inroads upon another nation, pilfer and rob 
[it], in order to compensate ourselves.” Another Massachusetts Antifederalist 
distinguished between the foreign slave trade under the British Empire, 
which Americans had possessed no power to control, and the Constitution’s 
authorization of the continuation of the trade, which did indeed make them 
“partakers of each other’s sins.” Some antislavery northerners also argued 
that the Philadelphia convention had offered South Carolina and Georgia 
greater protection for slavery than was necessary to induce them to ratify the 
Constitution; the threat of economic boycotts would have sufficed to impel 
those states to remain in the union.’ 
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Many southern supporters of the Constitution shared the view that it was 
strongly proslavery—but they extolled it for this reason. One of their argu- 
ments was that the Constitution secured southerners, as Charles Cotesworth 
Pinckney explained in South Carolina, “a right to recover our slaves in what- 
ever part of America they may take refuge, which is a right we had not before.” 
Madison made the same point at the Virginia ratifying convention—that the 
Constitution was a clear improvement upon the Articles in this regard.'°° 

Southern Federalists also emphasized that the Constitution conferred 
upon Congress no power to interfere with slavery in the states. As Charles 
Cotesworth Pinckney explained in South Carolina, the South had “a security 
that the general government can never emancipate them [slaves], for no such 
authority is granted; and it is admitted, on all hands, that the general govern- 
ment has no powers but whatare expressly granted by the Constitution.”* James 
Iredell, a prominent North Carolina Federalist, emphasized that Congress’s 
power over slavery was limited to barring the foreign slave trade after twenty 
years; it had no authority to abolish slavery in the states. Southern statesmen 
would later treat the absence of an explicit congressional power over slavery— 
as contrasted with Congress’s expressly delegated power over the foreign slave 
trade, beginning in 1808—as a sacred component of the original compact.'?” 

Southern Federalists bragged of other protections afforded to slavery by the 
Constitution. In case of emergency, states would be authorized to call upon the 
federal government’s assistance in suppressing slave insurrections. Moreover, 
the Constitution guaranteed that the representation of southern states in 
the House and the electoral college would reflect their slave populations. As 
Charles Cotesworth Pinckney explained, this meant that the northern states 
had “allowed us a representation for a species of property which they have not 
among them.” The requirement that direct taxes, such as a tax on slaves, be ap- 
portioned according to population and the qualification that only three-fifths 
of the slaves count in calculating that population were, according to Madison, 
“an insuperable bar against disproportion.” Finally, southern Federalists 
argued that the supermajority requirements imposed by Article V for enacting 
constitutional amendments protected southerners from having any antislav- 
ery amendments foisted upon them without their consent.'** 

To be sure, the Constitution empowered Congress eventually to end the 
foreign slave trade, which it could not do under the Articles. Yet this concession 
had been unavoidable, Charles Cotesworth Pinckney explained in the South 


* Contrary to Pinckney’s claim, and as we shall see in chapter S, it was certainly not “admit- 
ted on all hands” that Congress was limited to expressly granted powers. Notwithstanding that 
misstatement, however, Pinckney was right that virtually nobody in 1787 thought that Congress 
possessed a general authority to emancipate slaves. 
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Carolina legislature, because of “the religious and political prejudices of the 
eastern and middle states and ... the interested and inconsistent opinion of 
Virginia, who was warmly opposed to our importing more slaves.” Moreover, 
Pinckney continued, opponents of the foreign slave trade at the Philadelphia 
convention had objected that slaves were “a dangerous species of property 
which an invading enemy could easily turn against ourselves” and that the 
Three-Fifths Clause would encourage the South to continue importing slaves. 
As Federalist David Ramsay of South Carolina observed, if northerners were 
“bound to protect us from domestic violence,” they might reasonably believe 
that “we ought not to increase our exposure to that evil by an unlimited impor- 
tation of slaves.”!* 

Yet Pinckney also noted that the Constitution did not require Congress to 
abolish the foreign slave trade as soon as it was authorized to do so. By 1808, 
southern states might possess sufficient political power to block any congres- 
sional effort to end the foreign slave trade. Moreover, as Robert Barnwell of 
South Carolina noted, northern shippers, who would become the “carriers 
of America,” might discover it to be in “their interest to encourage exporta- 
tion to as great an extent as possible.” Fearing that a ban on importing slaves 
might reduce southern exports, these shippers might prefer not to “dam up the 
sources from whence their profit is derived.” Unless South Carolina itself chose 
to bar by state law the importation of additional slaves from Africa, Barnwell 
predicted, “the traffic for Negroes will continue forever.”!*° 

Charles Cotesworth Pinckney summed up his defense of the Constitution 
from the perspective of southern slave owners: “In short, considering all cir- 
cumstances, we have made the best terms for the security of this species of 
property [slaves] it was in our power to make. We would have made better if we 
could; but, on the whole, I do not think them bad.”"" 


The best evidence of whether contemporary actors believed that the Constitu- 
tion securely protected the interests of slaveholders is not what was actually said 
in the ratifying debates. As we shall see in the next chapter, once someone had 
decided to support or oppose the Constitution, he generally made whatever ar- 
guments he thought would advance that cause, regardless of whether they had 
actually influenced his position. Thus, for example, although Patrick Henry 
warned Virginians that slavery would not be safe under the Constitution, his 
decision to oppose ratification was almost certainly more attributable to his 
resentment at northerners for being willing to sacrifice American navigation 
rights on the Mississippi River, which were important to the South.’ 

The best evidence of how contemporaries viewed the Constitution with 
regard to slavery lies rather in what was not said. In South Carolina and 
Georgia, which were the states most strongly committed to the indefinite 
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perpetuation of slavery, very few voices criticized the Constitution as insuf- 
ficiently protective of the institution. Georgia’s convention unanimously 
ratified the Constitution, which would have been inconceivable had serious 
doubts existed about whether the safeguards for slavery were adequate. In 
South Carolina, nobody challenged Pinckney’s statement that the southern 
delegates in Philadelphia had secured a good deal for slave owners. Opponents 
of ratification in South Carolina, of whom there were a great many, rarely 
argued that the Constitution inadequately protected slavery. Given the state 
economy’s utter dependence on slavery, critics of the Constitution certainly 
would have emphasized this argument had it seemed even minimally convinc- 
ing. Indeed, in South Carolina, the low-country planters, who had by far the 
greatest investment in slavery, were among the most fervent supporters of rati- 
fication in the nation.'* 

To have expected the Constitution to be less protective of slavery than it 
was probably would have been unrealistic. Because all the delegates to the 
Constitutional Convention wished to preserve the union, southerners enjoyed 
considerable bargaining power. When Mason declared at the Virginia ratify- 
ing convention that the delegates in Philadelphia should have barred the for- 
eign slave trade even if doing so would have led Georgia and South Carolina to 
reject the Constitution, Madison responded that the consequences of such an 
action might have been “dreadful to them and to us.” As “[g]reat as the evil” of 
the foreign slave trade was, “a dismemberment of the union would be worse.” 
At the Pennsylvania ratifying convention, Thomas McKean, chief justice of 
the state supreme court, criticized those who protested against the Foreign 
Slave Trade Clause for not being “well acquainted with the business of [a] dip- 
lomatic body [such as the Philadelphia convention], or they would know that 
an agreement might be made that did not perfectly accord with the will and 
pleasure of any one person.”'** 

At the New York ratifying convention, Melancton Smith, after criticizing 
the Three-Fifths Clause as “founded on unjust principles” and “utterly repug- 
nant to his feelings,” conceded that “it was the result of accommodation,” 
which probably could not have been avoided “if we meant to be in union with 
the southern states.” Hamilton concurred: The Three-Fifths Clause was “one 
result of the spirit of accommodation which governed the convention; and 
without this indulgence no union could possibly have been formed.” Moreover, 
establishing a union without the participation of the Deep South states hardly 
would have improved the welfare of slaves residing in those states.'*® 

To be sure, northern delegates had occasionally uttered their own threats 
to walk out of the convention over issues involving slavery. Those threats 
simply had not proved credible. In the end, the reason that the Constitution 
was proslavery was that southern delegates generally were more intent upon 
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protecting slavery than northern delegates were upon undermining it. In fact, 
most northern delegates cared far more about how southern slavery would 
affect the political power and economic interests of the North than they cared 
about eliminating the institution. Moreover, even those northerners who 
could be fairly characterized as antislavery believed in the sanctity of property 
rights. As Thomas Dawes observed at the Massachusetts ratifying convention, 
“It would not do to abolish slavery by an act of Congress, in a moment, and so 
destroy what our southern brethren consider as property.”'*° 

Antislavery northerners also worried about creating large free black pop- 
ulations. As Oliver Ellsworth, writing as “A Landholder,” observed during 
the ratifying debates, “[A]ll good men wish the entire abolition of slavery as 
soon as it can take place with safety to the public.” A Massachusetts Federalist 
argued that “even in this laudable pursuit” of emancipating slaves, “we ought 
to temper the feelings of humanity with political wisdom. Great numbers of 
slaves becoming citizens might be burdensome and dangerous to the public.” 
A few years later, Vice President John Adams denied that “[j]ustice to the 
Negroes would require that they should ... be abandoned by their masters 
and turned loose upon a world in which they have no capacity to procure even 
asubsistence” and would have to “live by violence or theft or fraud.” Eventually, 
Adams thought, “the increasing population of the country shall have multi- 
plied the whites to such a superiority of numbers that the blacks may be liber- 
ated by degrees, with the consent both of master and servant.”!*” 

Finally, the principle of state sovereignty enabled many antislavery north- 
erners to reconcile themselves to the Constitution. At the Massachusetts rati- 
fying convention, William Heath argued that because “[e]ach state is sovereign 
and independent to a certain degree” and thus free to regulate its “own internal 
affairs,” joining a union with slaveholders did not make northerners “partak- 
ers of other men’s sins.” New Hampshire Antifederalist Joshua Atherton noted 
derisively that a commitment to federalism enabled supporters of ratification 
to simply wash their hands of slavery. Even northerners who could not counte- 
nance the Constitution’s protection of the foreign slave trade did not “esteem 
[them]selves under any necessity to go ... to the Carolinas to abolish the de- 
testable custom of enslaving the Africans.” In the end, very few northerners 
were sufficiently aggrieved by the Constitution’s proslavery features to oppose 


its ratification on that basis.'*8 


Critics of the Constitution 


The Antifederalists 


In the fortnight immediately following the Philadelphia convention, Alexander 
Hamilton contemplated whether the Constitution was likely to be ratified and 
listed the factors militating in either direction. One circumstance strongly sup- 
porting ratification was the “very great weight of influence of the persons who 
framed it, particularly in the universal popularity of General Washington.”* 
In addition, Hamilton believed that “the goodwill of the commercial interest 
throughout the states will give all its efforts to the establishment of a govern- 
ment capable of regulating, protecting, and extending the commerce of the 
union.”! 

In Hamilton’s estimation, other likely supporters of the Constitution in- 
cluded “most men of property in the several states who wish a government of 
the union able to protect them against domestic violence and the depredations 
which the democratic spirit is apt to make on property.” Those who were “anx- 
ious for the respectability of the nation” also would probably endorse ratifica- 
tion, as would creditors of the United States, who wished for a national govern- 
ment that would possess the means to pay its debts. Finally, “a strong belief in 
the people at large of the insufficiency of the present confederation to preserve 
the existence of the union and of the necessity of the union to their safety and 
prosperity” augured well for ratification.” 

Hamilton also enumerated the factors likely to generate resistance to ratifica- 
tion. The three men who had refused to sign the Constitution at the end of the 
Philadelphia convention—Mason, Randolph, and Gerry—probably would feel 


* Washington’s former aide-de-camp David Humphreys concurred in this assessment, tell- 
ing Washington that “[w]hat will tend, perhaps, more than anything to the adoption of the new 
system will be a universal opinion of your being elected president of the United States, and an 
expectation that you will accept it for a while.” It is hard to overstate the extent to which most 
Americans at the time revered Washington. 
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Figure 5.1 Alexander Hamilton, one of the true geniuses of his or any other 
generation of American political leaders, who authored a majority of the numbers of 
The Federalist, led the ratifying campaign in New York, and then became the nation’s 
first and most important secretary of the treasury. (Courtesy National Gallery of Art, 
Washington) 


“pledged to defeat the plan.” Hamilton also feared “the influence of many incon- 
siderable men in possession of considerable offices under the state governments 
who will fear a diminution of their consequence, power and emolument by the 
establishment of the general government and who can hope for nothing there.”* 

Other circumstances that might hinder ratification were “the disinclina- 
tion of the people to taxes and of course to a strong government” and “the 
opposition of all men much in debt who will not wish to see a government 
established, one object of which is to restrain the means of cheating creditors.” 
Hamilton also worried about “the democratical jealousy of the people, which 
may be alarmed at the appearance of institutions that may seem calculated to 
place the power of the community in few hands and to raise a few individuals 
to stations of great preeminence.” Finally, Hamilton noted “the influence of 
some foreign powers who from different motives will not wish to see an ener- 
getic government established throughout the states.”* 
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Given such competing considerations, Hamilton thought it “difficult to 
form any judgment whether the plan will be adopted or rejected. It must be 
essentially a matter of conjecture.” While “the probability seems to be on the 
side of its adoption,” he wrote, the factors impeding ratification were “powerful 
and there will be nothing astonishing in the contrary [result].”® 


Preliminaries 


Historians have long sought to identify the considerations that led some 
Americans to favor ratification of the Constitution and others to oppose it. 
Supporters of the Constitution, who quickly appropriated for themselves the 
label “Federalists,” tended to disparage the motives and question the loyalty of 
their opponents, whom they called “Antifederalists.”* 

Federalists accused critics of the Constitution of being covert Loyalists 
whose real goal was to reunite with Great Britain. They called Antifederalists 
“Shaysites” and “[d]ebtors in desperate circumstances, who have not resolu- 
tion to be either honest or industrious.” Most frequently, Federalists dispar- 
aged Antifederalists as disgruntled state officeholders, “who have provided 
well for themselves and dread any change lest they should be injured by its 
[the Constitution’s] operation.” Explaining opposition to ratification of the 
Constitution in Pennsylvania, Gouverneur Morris complained of “the wicked 
industry of those who have long habituated themselves to live on the public, 
and cannot bear the idea of being removed from the power and profit of state 
government, which has been and still is the means of supporting themselves, 
their families and dependents.” Not surprisingly, Antifederalists resented such 
aspersions on their motives for opposing ratification.® 

For several reasons, discerning the true motivations of those who op- 
posed ratification is difficult. First, the better educated and more affluent 
Antifederalists—people such as Richard Henry Lee and George Mason of 
Virginia and Elbridge Gerry of Massachusetts—left far more detailed records 
of their thinking in newspaper essays, ratifying convention speeches, and pri- 
vate correspondence than did small farmers and frontiersmen. On some issues, 
such as the desirability of government responsiveness to populist politics and 


* “Federalists” was an ironic label for supporters of ratification given that, as their opponents 
pointed out, Federalists wanted “entirely to destroy the confederation!” At the New York ratify- 
ing convention, leading Antifederalist Melancton Smith expressed the wish that the gentlemen 
on the other side would be willing “to exchange names with those who disliked the Constitution.” 
Having appropriated their preferred term to describe themselves, Federalists quickly labeled 
their opponents “Antifederalists,” which they intended as a term of derision. 
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of loose fiscal and monetary policy, these two segments of Antifederalist opin- 
ion held widely disparate views. Thus, the surviving records probably do not 
fully capture the range of Antifederalist concerns about the Constitution and 
the prevalence of particular objections.’ 

Second, even those Antifederalists who left detailed records of their think- 
ing offered widely varying reasons for opposing ratification. Thus, some 
Antifederalists objected primarily to the omission of a bill of rights from the 
Constitution. Others criticized Congress's vastly expanded powers of taxa- 
tion and its unrestricted authority to create standing armies in peacetime 
and to summon state militias into federal service. Still others objected to the 
constraints imposed on state economic policy by Article I, Section 10, of the 
Constitution. When Federalists complained that Antifederalist critiques of the 
Constitution were inconsistent with one another, they had a point: Different 
Antifederalists raised very different objections.® 

Third, it is dubious to infer actual motives for opposing (or supporting) the 
Constitution from arguments made against (or in favor of) its ratification. Thus, 
when Madison sent Jefferson a pamphlet listing many of the Antifederalists’ 
proposed amendments to the Constitution, he warned that “[vJarious and nu- 
merous as they appear, they certainly omit many of the true grounds of opposi- 
tion.” Federalists frequently charged their opponents with making arguments 
outside of state ratifying conventions that they were unwilling to make inside.’ 

Some motives for opposing ratification were widely deemed less respect- 
able than others and thus were less likely to be candidly avowed. For example, 
many delegates from the counties of Maine at the Massachusetts ratifying 
convention may have opposed ratification because they believed that Maine 
would be less likely to secure independent statehood under the Constitution, 
but they did not make that argument in public debate. Instead, they criticized 
the omission of a bill of rights and Congress’s vastly expanded taxing power. 
Similarly, farmers in central and western Massachusetts, who might have op- 
posed the Constitution partly because of the Article I, Section 10, restrictions 
on paper money emissions and debtor relief laws, were disinclined to raise that 
objection explicitly (perhaps because almost nobody wished to associate him- 
self with Rhode Island’s infamous monetary schemes)."° 

Federalist David Ramsay of South Carolina, writing as “Civis,” called for 
a careful examination of “the character and circumstances” of those who op- 
posed the Constitution. Hostility toward Article I, Section 10, was “the real 
ground of the opposition of some of them,” Ramsay insisted, “though they 
may artfully cover it with a splendid profession of zeal for state privileges and 
general liberty.” Madison likewise complained to Hamilton that Virginians 
who were indebted to British creditors “secretly felt” concerns about the 
scope of federal court jurisdiction under Article III, but they “would not 
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make the acknowledgment and would choose to ground their vote against the 
Constitution on other motives.”"' 

Even aside from wishing to cloak questionable motives, Antifederalists (and 
their opponents) had an incentive to make the arguments most likely to appeal 
to swing delegates at ratifying conventions—regardless of whether such ar- 
guments represented their true motives for opposing (or, for their adversar- 
ies, supporting) ratification. Thus, for example, in New England, where slav- 
ery was generally disfavored, Antifederalists emphasized the Constitution’s 
proslavery provisions. By contrast, in the Deep South, where slavery was 
solidly entrenched, Antifederalists sought to sow doubts about whether the 
Constitution sufficiently safeguarded slavery. Yet, as we saw in chapter 4, in 
neither the North nor the South did attitudes toward slavery determine many 
people’s positions on the Constitution. Similarly, at the Virginia ratifying 
convention, as we shall see, both Federalists and Antifederalists devoted con- 
siderable attention to whether American navigation rights on the Mississippi 
River would be more or less secure under the Constitution. This was not be- 
cause the Mississippi issue was the determining factor on ratification for most 
delegates but because it was foremost on the minds of the delegates from the 
Kentucky region, who were generally thought to hold the balance of power at 
the convention.” 

Finally, Antifederalists held a spectrum of positions—not a unitary 
stance—on how to respond to the perceived deficiencies of the Constitution. 
Some Antifederalists, such as Patrick Henry of Virginia and Luther Martin 
of Maryland, probably favored rejecting the Constitution entirely and adher- 
ing instead to the blueprint of the Articles of Confederation, with perhaps a 
slight expansion of Congress's powers. Thus, for example, Rawlins Lowndes of 
South Carolina applauded the Articles’ guarantee of state sovereignty, recom- 
mended “add[ing] strength to the old confederation, instead of precipitately 
adopting another,” and wondered “whether a man should be looked on as 
wise, who, possessing a magnificent fabric, upon discovering a flaw, instead 
of repairing the injury should pull it down, and build another.” Similarly, one 
Georgia Antifederalist could not fathom why the Philadelphia convention had 
“thought fit to destroy such a useful fabric as the Articles of Confederation.” 

Other Antifederalists—perhaps the majority—readily admitted the flaws 
in the Articles and conceded, along with “Cato” of South Carolina, that the 
Constitution was “teeming with many blessings,” but they nonetheless wished 
a few changes to be made before ratification, such as limiting Congress's power 
to levy direct taxes and to regulate congressional elections. Admitting that “an 
efficient government was indispensably necessary” and that the Constitution 
contained much of merit, Elbridge Gerry nonetheless insisted that “proper 
amendments” were required before ratification would be acceptable. Similarly, 
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“Federal Farmer,” observing that the Constitution included “many good 
things” while also suffering from “many important defects,” declared that it 
could make a “tolerable good” system “with several alterations.”* 

Still other Antifederalists objected to the Constitution mainly because of 
the absence of a bill of rights. One delegate to the South Carolina ratifying 
convention, Patrick Dollard, declared that his constituents almost unani- 
mously opposed ratification for that reason. He explained that the people 
did not object to vesting Congress with “ample and sufficient powers,” but 
they could “never agree” to conferring upon Congress, “or any set of men, 
their birthright, comprised in Magna Charta, which this Constitution ab- 
solutely does.” A Philadelphia Antifederalist thought it “inexplicable” that 
the Constitution provided no guarantee for religious liberty, while one 
Massachusetts Antifederalist declared that a bill of rights was necessary “to 
secure the minority against the usurpation and tyranny of the majority.” Even 
among Antifederalists who demanded a bill of rights, there was disagreement 
as to whether it should be an antecedent condition of ratification or whether 
Federalist promises to support a bill of rights after ratification should suffice.'® 

Most, if not all, Federalists conceded that the Constitution was imper- 
fect, and many of them ultimately supported amendments, though not as an 
antecedent condition of ratification. Washington told his nephew Bushrod 
Washington (later a justice on the US Supreme Court), “The warmest friends 
to and the best supporters of the Constitution do not contend that it is free 
from imperfections.” In another letter, Washington admitted that he him- 
self was “not a blind admirer” of the Constitution, though he was “fully per- 
suaded it is the best that can be obtained at this day.” Given such Federalist 
admissions, opinion on the Constitution should be seen as existing along 
a continuous spectrum rather than being neatly divided into two opposing 
camps.’° 

With such qualifications in mind, let us consider, first, the Antifederalists’ 
stated objections to the Constitution and the Federalists’ responses. Then, we 
shall investigate the considerations that seemed genuinely to influence the po- 
sitions people took on ratification. 


The Legitimacy of the Constitution 


To a considerable extent, the Antifederalists set the terms of the substantive 
debate over ratification. (The Federalists, as we shall see, had done a brilliant 
job of determining the procedural rules that would govern ratification.) The 
Antifederalists raised a wide variety of arguments against the Constitution, to 
which the Federalists responded.” 
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In addition to challenging many substantive provisions of the Constitution, 
the Antifederalists raised a preliminary objection to the process by which it 
had been proposed. The Articles of Confederation specified how amendments 
should be enacted, and no provision was made for a constitutional convention, 
such as the one that had taken place in Philadelphia. Even if the irregularity 
of holding a convention in contravention of the Articles could be cured by the 
acquiescence of Congress and the state legislatures that appointed delegates 
to it, there was the additional problem that those delegates had ignored their 
limiting instructions. Congress had approved a convention for the “sole and 
express purpose of revising the Articles of Confederation,” and two state legis- 
latures had similarly restricted their delegations. Yet the Philadelphia conven- 
tion had scrapped the Articles from the outset." 

Furthermore, the convention had stipulated in Article VII that the 
Constitution would go into effect upon the ratification of nine states (although 
those states could bind only themselves). This was a clear departure from the 
Articles’ requirement that amendments be approved unanimously by the thir- 
teen states. In addition, the Articles had specified that amendments be ap- 
proved by state legislatures, while the Constitution required action by special 
state ratifying conventions.” 

For all these reasons, Antifederalists frequently charged that both the 
Constitutional Convention itself and its handiwork—the Constitution—were 
illegitimate. Once the Philadelphia convention had sent the Constitution to 
the Confederation Congress, which in turn was supposed to pass it on to state 
legislatures to call ratifying conventions, Richard Henry Lee, who represented 
Virginia in Congress, raised just such an objection. Although the Articles con- 
ferred upon Congress “no right to recommend a plan subverting the govern- 
ment,” Lee protested, the Constitution “proposes to destroy the confederation 
of thirteen and to establish a new one of nine.” Yet even Lee concluded that be- 
cause twelve states had sent delegates to the convention and “respected char- 
acters” had agreed upon the Constitution there, it would “be indecent not to 
send it to the states” to decide whether to ratify it.”° 

In state ratifying conventions, Antifederalists frequently objected to 
the Philadelphia convention’s having exceeded its charge to simply revise 
the Articles. In Pennsylvania, Robert Whitehill argued that the delegates 
to the Constitutional Convention had been authorized only to propose an 
augmentation of Congress’s powers, “but it never was in the contemplation of 
any man that they were authorized to dissolve the present union, to abrogate 
the state sovereignties, and to establish one comprehensive government.” In 
Virginia, Patrick Henry declared it “perfectly clear” that the convention had 
exceeded its authority. The Constitution perpetrated “the utter annihilation of 
the most solemn engagements of the states” and established “nine states into a 
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confederacy, to the eventual exclusion of four.” Henry demanded an account 
from Virginia’s delegates to the Philadelphia convention of the dangers that 
were “of such awful magnitude as to warrant a proposal so extremely perilous 
as this.””! 

To such charges, Federalists offered several rejoinders. First, they noted 
that the Articles themselves were of dubious legitimacy because they had been 
enacted, as James Wilson told the Pennsylvania ratifying convention, “with- 
out the authority of the people, who alone possess the supreme power.” (State 
legislatures—not special ratifying conventions—had approved the Articles.) 
Second, a few Federalists argued that the Articles were a treaty among the 
states that was no longer binding because it had been breached. According 
to the law of nations, as Madison explained, “a breach of any one article, by 
any of the parties, absolved the other parties from the whole obligation.” 
Madison argued that breaches of the Articles had been “numerous and notori- 
ous”—the most egregious having been New Jersey’s express refusal in 1786 to 
comply with a congressional requisition. Because such breaches nullified the 
binding force of the Articles, the states were free to replace them with a new 
constitution.” 

Third, as Wilson explained, the delegates to the Philadelphia convention 
had simply made a proposal, which was “exercis[ing] no power at all” and 
thus could not be illegitimate. As presented by the Philadelphia convention, 
the Constitution “claims no more than a production of the same nature would 
claim, flowing from a private pen.” By contrast, the convention that had writ- 
ten the Pennsylvania constitution in 1776 had simply proclaimed it to be law 
without submitting it for approval by the people.” 

Fourth and relatedly, some Federalists argued that any irregularities in the 
process leading up to ratification could be cured by the assent of the sovereign 
people. When delegates to the Philadelphia convention had discussed how the 
Constitution should be put into operation, some of them objected to the use 
of special ratifying conventions, which were not provided for in state constitu- 
tions. Madison had responded that “[t]he people were in fact the fountain of all 
power and by resorting to them, all difficulties were got over. They could alter 
constitutions as they pleased.””* 

At the state ratifying conventions, Federalists offered the same response 
to Antifederalist charges of procedural irregularities. The president of the 
Virginia ratifying convention, Edmund Pendleton, who supported ratifica- 
tion, refused to allow debate on Patrick Henry’s motion to read Congress’s 
limiting instructions to the Constitutional Convention on the grounds that 
the people had the power to cure any defects in the process of drafting the 
Constitution. Likewise, James Wilson told the Pennsylvania ratifying conven- 
tion that “supreme, absolute and uncontrollable power remains in the people.” 
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As a consequence, “the people may change the constitutions whenever and 
however they please. This is a right of which no positive institution can ever 
deprive them.”** 

Finally, some Federalists defended procedural irregularities in terms of 
necessity. Prior to the Philadelphia convention, Washington had stated that 
“[t]he legality of this convention I do not mean to discuss.” The national gov- 
ernment lacked essential powers, and “the shortest course to obtain them 
will, in my opinion, under present circumstances, be found best. Otherwise, 
like a house on fire, whilst the most regular mode of extinguishing it is con- 
tending for, the building is reduced to ashes.” At the Philadelphia convention, 
Edmund Randolph had similarly argued that “[t]here are great seasons when 
persons with limited powers are justified in exceeding them and a person 
would be contemptible not to risk it.” Randolph repeated that justification for 
procedural irregularities at the Virginia ratifying convention: The Articles of 
Confederation had proved a “political farce,” the delegates to the Philadelphia 
convention “[o]n a thorough contemplation of the subject . . . found it impos- 
sible to amend that system,” and it would have been “treason” for the delegates 
“to return [home] without proposing some scheme to relieve their distressed 
country.”*¢ 

In the end, the charge of procedural irregularity would have to be adjudi- 
cated by the people. What would they make of the Constitution written for 
them in Philadelphia? 


Was Fundamental Reform Necessary? 


Antifederalists generally portrayed the stakes of the ratifying contest as enor- 
mous: “We are now publicly summoned to determine whether we and our 
children are to be freemen or slaves.” The nation should deliberate carefully 
before taking “an awful step which may involve in its consequences the ruin of 
millions yet unborn.” To adopt the Constitution without changes would be to 
“lose more than all that we have fought for and gained ina glorious and success- 
ful war of seven years.” Acknowledging that Congress must be invested with 
adequate powers, Antifederalists nonetheless warned that “[r]elinquishing a 
hair’s breadth in a constitution is a great deal, for by small degrees has liberty 
in all nations been wrested from the hands of the people.”” 

Governor George Clinton of New York noted that although he had always 
supported an “energetic government,” he nonetheless worried that “the people 
are too apt to vibrate from one extreme to another.” The “feebleness of the con- 
federation” must not “drive the people into an adoption of a constitution dan- 
gerous to our liberties.” Richard Henry Lee likewise deprecated the tendency 
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of the human mind “to rush from one extreme to another.” When the Articles 
of Confederation had been proposed, “the universal apprehension was of the 
too great, not the defective, powers of Congress.” Yet now “the cry is power, 
give Congress power.” Every free nation, Lee warned, “has lost its liberty by 
the same rash impatience.””* 

Antifederalists insisted that their opponents bore the burden of demon- 
strating, in Patrick Henry’s words, that “the dangers that awaited us” justified 
repudiating the Articles—“the most solemn engagements of the states’—and 
replacing them with “a great consolidated government, instead of a confedera- 
tion.” The nation was at peace, Antifederalists argued, and Federalist claims 
that a war with Great Britain or France was imminent were absurd, because 
those nations were too suspicious of one another to lightly commence hos- 
tilities with the United States. Moreover, the risk of the union’s dissolving be- 
cause of flaws in the Articles was minimal, given the strong ties of interest and 
affection that bound the nation together. At the Virginia ratifying convention, 
William Grayson disparaged as “merely imaginary” and “ludicrous in the ex- 
treme” Federalist depictions of the civil war that was likely to unfold if the 
Constitution were not ratified.” 

Antifederalists also denied that the nation’s financial situation was des- 
perate: Foreign creditors were willing to lend the United States even more 
money, despite its failure to make timely interest payments on existing loans, 
and the sale of western lands was rapidly diminishing the domestic debt. 
A “Columbian Patriot” thought there was no doubt that, if a “free government” 
were maintained, “time and industry will enable both the public and the pri- 
vate debtor to liquidate their arrearages in the most equitable manner.” At the 
New York ratifying convention, Melancton Smith even denied that state legis- 
latures had behaved as badly as the Federalists claimed, although he admitted 
that Rhode Island, an extreme example of “political depravity,” deserved to be 
condemned. Smith insisted that any bad laws enacted by the state legislatures 
were attributable more to the difficulty of the times than to any “want of hon- 
esty or wisdom.”*° 

A few Antifederalists even went so far as to praise the Articles of 
Confederation. In South Carolina, Lowndes offered “a glowing eulogy on the 
old constitution [i.e., the Articles]” and celebrated its drafters, who “were emi- 
nent for patriotism, virtue, and wisdom.” In Virginia, Patrick Henry insisted 
that the Articles deserved the highest praise for carrying the nation through “a 
long and dangerous war” and securing to the United States “a territory greater 
than any European monarch possesses.” Even if the Articles were deficient, 
Antifederalists asked, why could they not be amended by granting Congress 
a few additional powers? Grayson wondered how the Federalists had pro- 
gressed from the limited objective in the mid-1780s of granting the national 
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government the powers to levy a S percent impost duty and to regulate trade 
to revolutionizing the government.*! 

Moreover, some Antifederalists insisted that whatever current difficulties 
the nation experienced were not attributable to flaws in the Articles, which 
were being exploited “as an instrument to make way for the proposed system.” 
New York Antifederalists argued that “a long and expensive war” had bur- 
dened the people with oppressive public and private debts, but the economy 
was swiftly improving, and soon even the much vilified system of requisitions 
would satisfy the nation’s financial needs. At the Virginia ratifying convention, 
Mason blamed Congress for creating economic havoc by demanding more 
gold and silver in requisitions than existed in the entire United States.” 

Other Antifederalists blamed the nation’s predicament, such as it was, not 
on the Articles but on the flawed character of Americans. Since the war, ac- 
cording to New York Antifederalist John Williams, “luxury and dissipation 
overran the country,” as people imported European goods beyond their ability 
to pay. He noted disapprovingly, “How many thousands are there daily wear- 
ing the manufactures of Europe, when, by a little industry and frugality, they 
might wear those of their own country!” Blaming also “the dissipation” caused 
by “the immoderate use of spirits,” Williams observed that men could not be 
hired “in time of harvest without giving them, on an average, a pint of rum per 
day.” Richard Henry Lee agreed that “present discontents” were more attribut- 
able to the “vicious manners” of Americans than to any defect in their form of 
government.** 

How did Federalists respond to these various points? For starters, they 
agreed with their opponents that the decision whether to ratify the Constitution 
would have momentous consequences—a rare point of consensus between 
the two sides. For example, Hamilton in The Federalist No. 1 declared, “The 
subject speaks for its own importance, comprehending in its consequences 
nothing less than the existence of the union, the safety and welfare of the parts 
of which it is composed, [and] the fate of an empire in many respects the most 
interesting in the world.” Unsurprisingly, Federalists were irritated by their 
opponents’ insistence that only Antifederalists were committed to defending 
the liberties of generations unborn. Wilson wondered if Antifederalists really 
believed that supporters of ratification were “contending for the doctrines of 
tyranny and slavery” for their “own posterity.” At the Virginia ratifying con- 
vention, Henry Lee insisted that Federalists were “true republicans and by no 
means less attached to liberty than those who oppose it [the Constitution].”** 

Federalists strongly countered their opponents’ denials that the nation 
faced a genuine crisis that called for abandoning the Articles. They argued that 
the credit of the United States could not be maintained under the Articles, as 
the failed system of requisitions had forced Congress to borrow money to pay 
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the interest on the foreign debt. To renege on that debt would authorize credi- 
tor nations under international law to go to war to enforce payment. Congress 
had failed to raise a navy to rescue American sailors from Algerian pirates, 
and it probably could not have raised an army in the event of an enemy inva- 
sion. The British refused to relinquish their western forts because the United 
States could not enforce its treaty obligations on recalcitrant states. Foreign 
trade discrimination, against which Congress was powerless to retaliate, had 
proved devastating to American shippers and farmers alike. Insurrections by 
debtors and taxpayers were pervasive across the nation. A vital impost amend- 
ment acquiesced in by twelve states had been blocked by tiny and irresponsible 
Rhode Island. If the Constitution were not ratified, Federalists warned, the 
nation would probably disintegrate into separate confederacies, which would 
constantly be at war with one another.*® 

The problem with the Articles, Federalists insisted, was not that Congress 
lacked one or two important powers but that the entire concept of a confed- 
eration was deficient. Without material alterations in the Articles, Edward 
Rutledge told the South Carolina House of Representatives as it debated 
whether to call a ratifying convention, “the sun of American indepen- 
dence would indeed soon set—never to rise again.” The “radical vice” in the 
Confederation, Hamilton explained to the New York ratifying convention, 
was that the laws of the union applied only to the states in their corporate 
capacities, not to individuals. Under such an arrangement, states would in- 
variably evaluate federal measures according to their own “particular conven- 
iency or advantage,” and when they chose to disregard those measures, the 
only remedy was coercion, which would probably lead to civil war. However, 
once it was decided to vest Congress with the power to act on individuals, a 
“totally different” form of government became necessary because such power 
could not be safely entrusted to a unitary body such as the Confederation 
Congress.*° 

Although Federalists agreed with their opponents that the decision whether 
to ratify the Constitution was momentous, in at least one sense they sought to 
lower the stakes: Even if the Constitution was imperfect, which most of them 
conceded, it could be amended with relative ease. Thus, many Federalists cel- 
ebrated the wisdom of the Philadelphia convention in providing for amend- 
ments through Article V—one of the Constitution’s many “excellencies.” In 
other nations, according to one delegate to the Massachusetts convention who 
ultimately supported ratification, “great or important change” in government 
had always “been written in blood.” By contrast, under the Constitution, “[i]f, 
in the course of its operation, this government shall appear to be too severe, 
here are the means [i.e., Article V] by which this severity may be attempered 
and corrected.” Indeed, some Federalists argued, it would be easier to ratify 
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the Constitution and then amend it than to reject ratification and start all over 
again in an attempt to amend the Articles, which would require unanimity 
among the states.*” 


Consolidation 


The Antifederalists’ substantive objections to the Constitution fell into two 
broad categories. First, the Constitution contained no bill of rights. Nothing 
in the document explicitly forbade Congress from abridging the liberty of con- 
science or freedom of the press, dispensing with jury trials in federal civil cases, 
or authorizing cruel and unusual punishments for violators of federal criminal 
law. Even the few explicit rights protections contained in the Constitution 
seemed inadequate to many Antifederalists. For example, why was the power 
to suspend the writ of habeas corpus in cases of rebellion or invasion not lim- 
ited to a certain period of time? Why did the right to a jury trial in criminal 
cases provided for in Article III not require that the jury be selected from the 
vicinity of the crime?** 

The Antifederalists’ other principal set of objections to the Constitution fo- 
cused on the structure and powers of the federal government.” Antifederalists 
thought the Constitution granted too much power to the federal govern- 
ment and imposed too few checks and balances to effectively guard against 
tyranny.*’ 

With regard to the federal government's powers, Antifederalists charged gen- 
erally that the authority vested in Congress was “so unlimited in its nature, .. . 
so comprehensive and boundless” that “this alone would be amply sufficient to 
annihilate the state governments and swallow them up in the grand vortex of 
general empire.” Pennsylvania Antifederalist William Findley warned that the 
extension of congressional power to “internal objects ... leaves us no means 
of relief or protection in the state governments.” Melancton Smith predicted 
that the state governments would “soon dwindle into insignificance and be 
despised by the people themselves,” if all that was left for them to do was to 
meet once a year “to make laws for regulating the height of your fences and the 
repairing of your roads.”*° 


* To be sure, Antifederalists would not have embraced the sharp distinction between struc- 
tural provisions and individual-rights protections that comes naturally to modern analysts. For 
example, many Antifederalists, as we shall see, believed that Congress’s power over the times, 
places, and manner of federal elections—a structural provision—threatened the people’s right 
to vote for congressional representatives. Similarly, Antifederalists objected that the small size 
of the House—another structural provision—jeopardized the people’s right to representation. 
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Antifederalists believed that states were critical to safeguarding the people 
from possible oppression by the federal government, yet the Constitution 
left the states with no power of self-defense. The federal government would 
win the competition with state governments for the support of the people, 
Antifederalists predicted, because its officers would probably be more influen- 
tial men who received higher salaries. Moreover, Congress could use its vastly 
expanded powers of taxation to deprive states of revenue and call up the states’ 
militias into federal service, thus undermining the states’ capacity to defend 
themselves.” 

Thus, for example, Patrick Henry objected to giving Congress “unlimited 
authority over the national wealth” and “an unbounded control over the na- 
tional strength.” At a minimum, Antifederalists argued, the Constitution 
should have imposed some limits on the federal taxing power in order to leave 
the states sufficient resources to survive. Grayson warned that state govern- 
ments would be “despised as soon as they give up the power of direct taxation.” 
More generally, Antifederalists denied that two concurrent powers could long 
subsist within the same jurisdiction, and they predicted that the states would 
soon be destroyed under the Constitution.” 

“The most essential danger from the present system,” Richard Henry Lee 
told Patrick Henry, arose “from its tendency to a consolidated government 
instead of a union of confederated states.” Consolidation was objectionable 
because, as Mason explained to the Virginia ratifying convention, no national 
government would “suit so extensive a country, embracing so many climates, 
and containing inhabitants so very different in manners, habits, and customs.” 
No law imposed over such a heterogeneous nation could ever be uniform in 
its operation throughout the land, and national legislators would not be suffi- 
ciently familiar with distant parts ofthe country to legislate effectively for them. 
Nor could one assume, according to two prominent New York Antifederalists, 
that representatives so remote from their constituents and probably enjoying a 
“permanency of office” would “be uniformly actuated by an attention to their 
[constituents’] welfare and happiness.” 

Liberty was the power of self-government, a South Carolina Antifederalist 
observed, yet under the Constitution the people would be delivering their 
governance “into the hands of a set of men who live one thousand miles dis- 
tant.” Antifederalists invoked the French political philosopher Montesquieu 
for the proposition that all governments in history that extended over a large 
geographic area had eventually destroyed the liberties of their people. The 
national government, according to “Brutus” (one of the most highly regarded 
Antifederalist essayists, who was probably Melancton Smith), would be too 
distant from the people to secure their “confidence, respect, and affection.” 
Without such confidence, people would question legislators’ motives and be 
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suspicious of their every measure. Only coercion—a standing army—could 
induce the people to follow the laws of such a government. But standing 
armies, “Brutus” observed, had proved to be “the destruction of liberty and are 
abhorrent to the spirit of a free republic.”** 

To avoid the dangers of consolidation, Antifederalists argued, a clear line 
must be drawn between the authority of the national and state governments. 
Melancton Smith told the New York ratifying convention that such a demar- 
cation was necessary “to maintain harmony between the governments, and to 
prevent the constant interference which must either be the cause of perpetual 
differences, or oblige one to yield, perhaps unjustly, to the other.” Another 
New York Antifederalist, John Williams, similarly expressed the wish that 
“little or no latitude might be left to the sophistical constructions of men who 
may be interested in betraying the rights of the people and elevating them- 
selves upon the ruins of liberty.”* 

However, as Elbridge Gerry objected, some of Congress’s enumerated 
powers were “ambiguous,” while others were “indefinite and dangerous.” 
Grayson agreed with that assessment, declaring that he did not believe “there 
existed a social compact upon the face of the earth so vague and so indefinite 
as the one now on the table.” Clarity in the grants of power to Congress was 
especially important, Antifederalists insisted, because the ultimate arbiters 
of the limits of those powers were federal judges, who would have an incen- 
tive to construe ambiguities in favor of expanding the scope of congressional 
power—both because they were officers of the federal government and be- 
cause broader federal legislative power would translate into broader federal 
judicial power (and perhaps larger salaries and greater fees), given that federal 
courts were to exercise jurisdiction in cases “arising under” federal law.*° 

Therefore, observing that experience had shown that gentlemen could “put 
what construction they please upon words,” many Antifederalists demanded 
a constitutional amendment limiting Congress to expressly delegated powers. 
Mason argued that such a provision, which the Articles of Confederation 
contained, was even more necessary under the Constitution, which vested 
Congress with much greater power than the Articles had. One North Carolina 
Antifederalist objected that “[t]he omission of this clause makes the power [of 
Congress] so much greater.”*” 

To the Antifederalists’ invocation of Montesquieu’s notion that republican 
government could not thrive in a large geographic area, Federalists offered 
a variety of responses. At the Virginia ratifying convention, Francis Corbin 
noted that Montesquieu’s insight would condemn the republican experiment 
not only for the nation but also for any state larger than Delaware or Rhode 
Island. Edmund Randolph argued that Montesquieu’s observations were irrel- 
evant because “the science of politics” had “greatly improved” in the decades 
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since Montesquieu wrote, and the theory of representation—the source of 
American and English liberty—‘“was a thing not understood in its full extent 
till very lately.” Charles Pinckney stated that since no attempt had ever been 
made to establish a republic over as large a geographic area as the United 
States, while people might have opinions about whether it would work, they 
had no experience from which to draw firm conclusions.** 

Other Federalists, conceding that a consolidated government might not 
succeed over so large a geographic sphere as the United States, denied that 
consolidation or the destruction of state governments was their aim. They 
insisted that the Constitution embraced a “confederate republic” —a govern- 
ment “of a mixed nature’—which was unprecedented in the history of the 
world. It was federal in some respects and consolidated in others. Federalists 
emphasized several features of the Constitution that illustrated its federal 
nature: States could not be bound to the Constitution without their individ- 
ual consent; state legislatures picked senators, who represented the states as 
states; and Congress was limited to enumerated powers while state legisla- 
tures remained governments of inherent power (subject to only a few consti- 
tutional limits).” 

Going even further, some Federalists, such as Madison and Charles 
Pinckney, turned Montesquieu’s theory on its head, arguing that republican 
government would work much better over a large geographic area. The princi- 
pal danger inherent in republican government was the formation of majority 
factions that would oppress minorities. In a small society, Pinckney explained, 
the people were “easily assembled and inflamed.” Larger geographic areas, by 
contrast, featured greater heterogeneity of interest, which rendered more dif- 
ficult the formation of majority factions on single issues. Even if such factions 
existed, they would find it harder to organize their supporters over broader 
distances. Moreover, representation over a larger geographic area would be su- 
perior, both because of the larger pool of people to choose from and because 
representatives who served larger constituencies would be more insulated 
from direct populist pressure. According to Pinckney, Rhode Island’s deplor- 
able political situation attested to the truth of these propositions. In this small- 
est state of the union, licentiousness had seized the reins of government and 
“oppress[ed] the people by laws the most infamous that have ever disgraced a 
civilized nation.”*° 

Federalists also denied that the federal government would have either the 
incentive or the capacity to destroy state governments, which were essential 
to its operations. Because, under the Constitution, state legislatures chose US 
senators and specified the method by which presidential electors were selected, 
the federal government would not exist without the cooperation of state leg- 
islatures. Nor, Federalists insisted, could Congress destroy state governments 
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by prohibiting them from raising revenue because its power over taxation— 
except with regard to import duties—was concurrent rather than exclusive. 
By Hamilton's estimate, states retained access to two-thirds of the country’s 
tax resources. Federalists also argued that two distinct legislative powers 
could coexist in the same jurisdiction so long as they had different objects. If 
revenue could be simultaneously collected for the distinct purposes of state 
and county governments, Madison asked, why could it not be simultaneously 
raised through state and federal taxes?*! 

Federalists argued that, far from expanding its power at the expense of the 
states, Congress was likely to suffer encroachments by state governments or 
prove so subject to their influence that local considerations would predomi- 
nate. History demonstrated, according to Hamilton, that “members of repub- 
lics have been, and ever will be, stronger than the head.” One reason not to be 
worried about congressional usurpation of power, Federalists argued, was that 
state governments would play a role in selecting federal officeholders but not 
vice versa. Another reason was that the people would feel a greater attachment 
to the state governments, which had responsibility for their more immediate 
interests. By contrast, the national government’s powers related primarily to 
external objects, which did not directly implicate most people’s concerns, and 
its powers mainly would be exercised in time of war, which Federalists pre- 
dicted would prove infrequent. 

Moreover, Federalists argued, because there would be more state legisla- 
tors than congressional representatives, the former would exercise propor- 
tionately greater personal influence. The state governments would also employ 
much larger numbers of people, who would, in consequence, be attached to 
the states’ interests. State legislatures could potentially exercise influence over 
congressional representatives through the promise of appointment to lucra- 
tive state offices, as the Constitution restricted only the eligibility of federal 
legislators for appointment to federal offices. For all these reasons, Federalists 
insisted, state governments would be able to stymie any congressional attempt 
to usurp power. Randolph assured the Virginia ratifying convention that the 
federal government would be “cautiously watched. The smallest assumption of 
power will be sounded in alarm to the people and followed by bold and active 
opposition.”** 

To the Antifederalist charge that Congress’s enumerated powers were too 
ambiguous, Federalists sometimes conceded that the line between national 
and state power could not be “drawn with mathematical precision” because 
of the nature of language. Nonetheless, they insisted that Congress’s powers 
were “as minutely enumerated and defined as was possible.” At a minimum, 
Congress plainly had not been delegated power to “intermeddle with the local, 


particular affairs of the states.”** 
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Regarding Congress's expanded powers, Antifederalist criticism began with 
the so-called Sweeping Clause, which granted Congress the authority “to 
make all laws which shall be necessary and proper for carrying into execution” 
its enumerated powers. “Brutus” warned that this power left “the legislature at 
liberty to do everything which in [its] judgment is best” and might “be exer- 
cised in such manneras entirely to abolish the state legislatures.” For example, 
Congress might justify repealing state taxes as “necessary and proper” to the 
federal government's raising revenue for itself. Mason warned that this clause 
would permit Congress to “grant monopolies in trade and commerce, con- 
stitute new crimes, [and] inflict unusual and severe punishments.” Congress 
might even justify suppressing criticism of itself as “necessary and proper” to 
the exercise of its enumerated powers—especially in the absence of an express 
constitutional guarantee of freedom of speech. 

Federalists responded that the Necessary and Proper Clause did not, in 
the words of Randolph, “in the least increase the powers of Congress. It is 
only inserted for greater caution and to prevent the possibility of encroach- 
ing upon the powers of Congress.” Madison declared that this provision was 
“at most but explanatory: For when any power is given, its delegation neces- 
sarily involves authority to make laws to execute it.” Because “the limits of 
human capacity” would not permit specification of every essential federal 
power, Madison explained, the Philadelphia convention had enumerated im- 
portant powers but left the “minute specification” of their implementation to 
Congress’s discretion.*™ 

Antifederalists also objected to the language in Article I empowering 
Congress to lay and collect taxes “to pay the debts and provide for the common 
defence and general welfare of the United States.” The power to “provide for 
the ... general welfare,” Antifederalists warned, might be construed as en- 
tirely independent of the power to tax. Thus, Richard Henry Lee objected that 
this power would seem to cover “every possible object of human legislation.” 
The Antifederalist “Deliberator” warned that Congress could use the General 


* Chief Justice John Marshall’s latitudinarian interpretation of the Necessary and Proper 
Clause in McCulloch v. Maryland in 1819—enabling Congress to pass laws “convenient or useful” 
to the implementation ofits enumerated powers—confirms the prescience of the Antifederalists. 
Responding to McCulloch, former president Madison conceded that it “was foreseen at the 
birth of the Constitution that difficulties and differences of opinion might occasionally arise 
in expounding terms and phrases necessarily used in such a charter.” Nonetheless, Madison 
insisted—rightly—that a frank avowal in the Constitution of Marshall’s broad and “pliant” rule 
of construction would “have prevented its ratification.” 
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Welfare Clause to establish a national religion. Even ifthe power to provide for 
the general welfare were construed to be inseparable from the taxing power, 
“Brutus” objected, Congress would still be “the sole judge of what is necessary 
to provide for the general welfare,” and thus the power to lay and collect taxes 
would be “unlimited.”*” 

In response, Randolph insisted that it was “treason against common 
language” to construe Congress’s power to provide for the general welfare as in- 
dependent ofits power to layand collect taxes. Madison pointed out that the “gen- 
eral welfare” language was taken from the Articles of Confederation—where it 


26 


appeared, along with language about providing for the states’ “common defense” 
and securing their “liberties,” as one of the objects of the union. Nobody would 
have dreamed, Madison insisted, of the Confederation Congress's invoking such 
language as justification for exceeding its enumerated powers.** 

In terms of other congressional powers, one of the Antifederalists’ prin- 
cipal objections to the Constitution was its grant of vastly expanded taxing 
power to Congress. Capitalizing on what John Jay had previously described 
as the “disinclination in too many [Americans] to any mode of government 
that can easily and irresistibly open their purses,” Antifederalists warned 
against affording the federal government “free access to our pockets.” Gerry 
predicted that if the Constitution were ratified, “the people will bleed with 
taxes at every pore,’ and “the wealth of the continent will be collected ... 
[at] the seat of the federal government.” Melancton Smith called it a “settled 
truth” that all governments taxed and spent to the limits of their revenue- 
raising capacity.® 

Observing that had anybody “proposed such a Constitution as this 
[in 1775], it would have been thrown away at once,” one Massachusetts 
Antifederalist expressed astonishment at how a people that had gone to war 
with Great Britain over “a right to tax us” was now being asked to confer upon 
the federal government the power to “take away . . . all our property.” Another 
Antifederalist wondered how the same nation that just a few years earlier had 
denied Congress the authority to levy a 5 percent impost could now be ex- 
pected to grant it such vastly expanded powers of taxation. 

Not only would the federal government’s nearly unfettered taxing power be 
used oppressively to appropriate the people’s wealth, Antifederalists warned, 
but it would also leave the states bereft of their own revenue. Pennsylvania 
Antifederalists insisted that because the Constitution reserved no specific 
modes of taxation to the states, Congress could “monopolize every source of 
revenue and thus indirectly demolish the state governments, for without funds 
they could not exist.” Because two competing sovereigns could not “have a 
coequal command over the purses of the citizens,” a “struggle for the spoils” 
was inevitable. Either the union would be “destroyed by a violent struggle,” or 
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the states’ sovereignty would be “swallowed up by silent encroachments into a 
universal aristocracy.”* 

Although a few Antifederalists spoke fondly of the Articles’ requisition 
system for raising federal revenue—Smith denied that requisitions were 
“such poor, unproductive things as is commonly supposed”—most of them 
conceded that Congress ought to be granted some coercive taxing authority. 
Yet Antifederalists insisted that limits be imposed on the kind of taxes that 
Congress could levy. Patrick Henry noted that “oppression” arose “not from 
the amount but from the mode” of taxes. Thus, many Antifederalists suggested 
limiting Congress’s taxing authority to import duties, which were both easier 
to administer and less offensive in principle than other taxes because they were 
imposed on consumption.” 

Other Antifederalists would have acquiesced to Congress's imposing not only 
import duties but also excise taxes on domestically produced goods—which are, 
again, consumption taxes—but would have stopped short of allowing the impo- 
sition of direct taxes, such as on land or persons. Direct taxes were widely seen to 
be more coercive because they were very difficult to evade and, if not paid, ren- 
dered property subject to seizure. Nobody ever lost his farm from failure to pay 
an import duty. Direct taxes also required more revenue officers to collect them 
and created more opportunities for conflict with the states over revenue sources, 
given the states’ heavy reliance on such taxes. Finally, Antifederalists noted that 
direct taxes were severely regressive, as they imposed the same financial burden 
on the poor as the wealthy. Believing “it almost morally certain that this new 
government will be administered by the wealthy,” New York Antifederalist John 
Williams warned that Congress would probably impose an “oppressive” capita- 
tion tax, which would “heap all the support of the government upon the poor.”* 

A Virginia Antifederalist later wrote Madison that “the opposition to the 
federal constitution is in my opinion reduced to a single point, the power of 
direct taxation.”* James Monroe told the Virginia ratifying convention that 
he could accept every enumerated power of Congress except that over direct 
taxation. Monroe considered such a power both a “subversion of liberty” and 
unnecessary, given the federal government’s reduced expenses after the war 
and its ability to raise substantial revenue from the impost and the sale of west- 
ern lands. Grayson warned that for the states to relinquish the power of direct 
taxation was to “give up everything, as it is the highest act of sovereignty.” 


* State bondholders had a powerful vested interest in opposing the federal government’s au- 
thority to levy direct taxes, which were a major source of state revenue with which to pay the 
interest and principal on state bonds. However, because of the possibility that the new federal 
government might assume the states’ war-related debts, state bondholders had conflicting incen- 
tives with regard to the federal taxing power. 
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Still other Antifederalists would have acquiesced to Congress’s imposing 
direct taxes, but only if other revenue sources first proved insufficient. Even 
with that qualification, they wished to condition the power on states being af- 
forded an initial opportunity to raise such taxes themselves in pursuance of a 
federal requisition. Only if the states’ efforts failed would Congress then be 
authorized to collect the direct taxes itself through federal officials. Mason 
considered a constitutional amendment in such terms to be “indispensable” 
and a “sine qua non of ratification.” 

Antifederalists insisted that only the state governments were closely 
enough connected to the people to appreciate how much of a tax burden they 
could bear. Patrick Henry declared that “a thorough acquaintance with the 
condition of the people is necessary to a just distribution of taxes.” State gov- 
ernments, according to Mason, would employ the method of taxation that was 
“the most easy and least oppressive to the people” because those governments 
were most familiar with the people’s “condition and circumstances.”°° 

By contrast, Congress would be “unacquainted with our private circum- 
stances,” warned a Georgia Antifederalist. Congressional representatives, 
selected from enormous districts and serving lengthy terms in office without 
provision for mandatory rotation, would be “independent of the sentiments 
and resentment of the people” and thus disinclined to relieve them from “op- 
pression and tyranny.” Especially in light of “the importance of taxation” as a 
cause of the recent Revolutionary War, “Federal Farmer” could “scarcely be- 
lieve we are serious in proposing to vest the powers of laying and collecting 
internal taxes in a government so imperfectly organized for such purposes.” 

In addition to criticizing the Constitution’s failure to impose limits on the 
modes of taxation permitted to Congress, Antifederalists warned that ratifi- 
cation would vastly increase the amount of the people’s taxes. Patrick Henry 
spoke of the “enormous and extravagant expenses ... of this great consoli- 
dated government.” There would be “[d]ouble sets of collectors,” custom 
house officers to be paid, and the “splendid maintenance of the president” to 
be subsidized. Pennsylvania Antifederalists predicted that a government that 
would “not enjoy the confidence of the people” but could be sustained only 
by force would be “a very expensive and burdensome government,” with vast 
numbers of tax collectors and revenue officers, who would “swarm over the 
land, devouring the hard earnings of the industrious, like the locusts of old.” 
Massachusetts Antifederalist Amos Singletary warned that politically power- 
ful merchants would block the imposition of import duties, forcing Congress 
to lay a tax “on the land and take all we have got.”°* 

Federalists, by contrast, adamantly opposed any limits on Congress’s taxing 
authority beyond the few imposed by the Constitution (such as the ban on 
export taxes and the requirement that direct taxes be apportioned according 
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to population). Power over taxation, according to Virginia Federalist Francis 
Corbin, was “the lungs of the Constitution”; without it, the whole system was 
“consumptive and must soon decay.” Federalists ridiculed the Articles’ requi- 
sition system. Chancellor Robert R. Livingston of New York disparaged req- 
uisitions as “pompous petitions for public charity, which have made so much 
noise and brought so little cash into the treasury.”” 

Federalists noted the collective-action problems that had plagued the req- 
uisition system. According to Hamilton, the self-interested nature of human 
beings doomed requisitions: “States will contribute or not according to their 
circumstances and interests. They will all be inclined to throw off their bur- 
dens of government upon their neighbors.” Madison later explained how ex- 
perience under the Articles had demonstrated the inherent defects of a requisi- 
tion system imposed on multiple entities: 


If some states contribute their quotas and others do not, justice is vio- 
lated; the violation ofjustice is the ground of disputes among states as 
well as among individuals. ... Those who furnish most will complain 
of those who furnish least. From complaints on one side will spring 
ill will on both sides; from ill will, quarrels; from quarrels, wars; and 
from wars a long catalogue of evils including the dreadful evils of dis- 
union and a general confusion. 


Moreover, if requisitions had proved a failure even during the Revolutionary 
War, a time of dire necessity, one could not possibly expect them to succeed in 
peacetime. Nor, Federalists maintained, was state noncompliance attributable 
simply to wartime sufferings, as Antifederalists claimed. New Hampshire had 
barely suffered at all from the war, yet it had paid almost nothing into the US 
treasury.” 

Nor would it suffice simply to grant Congress power to lay indirect 
taxes—imposts and excises. Madison declared that Congress’s ability to 
levy direct taxes was “essential to the salvation of the union.” While indirect 
taxes might generally suffice in time of peace, Robert R. Livingston told the 
New York ratifying convention, “a constitution should be calculated for all 
circumstances—for the most critical and dangerous conjunctures.” Hamilton 
explained that the ratio of government expenses during war and peace was at 
least fourteen to one and that “[u]nexpected invasions [and] long and ruinous 
wars may demand all the possible abilities of the country,” as revenue from 
the impost would decline as war disrupted trade. Even if the United States 
wished to remain neutral in the event of a war between Great Britain and 
France, Madison observed, “[a] neutral nation ought to be respectable or 
else it will be insulted and attacked.” To be respectable, it must “be known 
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that our government can command the whole resources of the union,” which 
would include the capacity to raise direct taxes quickly in response to an 
enemy attack or invasion.’* 

Federalists also disparaged the Antifederalists’ proposed amendment to 
require Congress to requisition funds from the states before imposing direct 
taxes itself. Wartime requisitions would be too slow to be effective; state leg- 
islatures might not be in session, or they might not be punctual about paying. 
If requisitions were made in support of future preparedness, moreover, would 
“the least exposed states exert themselves equally?” Federalists warned that 
congressional efforts to coerce compliance with requisitions once states had 
defaulted would excite the hatred of the people against the federal govern- 
ment. State legislatures that had refused to comply with requisitions would 
certainly resist Congress’s efforts to levy direct taxes on their citizens. Resort 
to the sword would be more likely, Federalists insisted, if Congress were lim- 
ited to requisitions than if it could impose taxes directly upon individuals. 
Moreover, Congress would have to pay higher interest rates to borrow money 
if its power to levy direct taxes were conditioned upon states’ first failing to 
satisfy requisitions.” 

Federalists insisted that if foreign adversaries possessed unlimited powers 
of taxation, then so too must the US government. Because “[w]ars have now 
become rather war|s] of the purse than of the sword,” Connecticut Federalist 
Oliver Ellsworth explained, the federal government must be able “to command 
all the resources of the country.” Limits on Congress’s taxing power would 
enable “a hostile nation [to] look into our Constitution, see what resources are 
in the power of government and calculate to go a little beyond us.” Ellsworth 
concluded, “A government which can command but half its resources is like a 
man with but one arm to defend himself.” 

Madison added the observation that war required “borrowing, as sufh- 
cient money cannot be raised in a year’s worth of taxes.” Borrowing, in turn, 
required an efficacious system of taxation, as “who could be expected to lend 
to a government which depended on the punctuality of a dozen or more gov- 
ernments for the means of discharging even the annual interest of the loan?” 
Federalists conceded that any power could be used for tyrannical purposes, 
but they insisted that without an unlimited taxing power, Congress could 
not adequately defend the nation from a foreign invasion, which would also 
threaten freedom. Overall, Federalists seemed to think that war was more 


* Indeed, just as the Federalists had promised, the national government, until after the Civil 
War, resorted to direct taxes only during times of war—the undeclared naval war with France in 
the late 1790s, the War of 1812, and the Civil War. For most of the nation’s first century, the vast 
majority of the national government’s tax revenue derived from import duties. 
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Figure §.2 Oliver Ellsworth, a Connecticut delegate to the Philadelphia convention, 
who was an important molder of Federalist thought in the ratifying debates, principal 
author of the 1789 Judiciary Act in his capacity as one of Connecticut’s original US 
senators, and later the third Chief Justice of the United States. (Collection of the Supreme 
Court of the United States) 


likely than Antifederalists did. One Massachusetts Federalist observed that 
the nation was “circumscribed with enemies from Maine to Georgia.”” 

Federalists also argued that limits on Congress’s taxing power that might 
make sense at the present moment could be rendered inconvenient by changed 
circumstances. Conceding that states must have their own sources of revenue, 
Hamilton nonetheless argued against specifying them in the Constitution be- 
cause such documents “must necessarily be permanent” and thus could not 
“calculate for the possible changes of things.” When New York Antifederalists 
proposed a ban on congressional excise taxes in order to protect the state’s 
manufacturers in their infancy, Chancellor Livingston replied that future 
population increases might make the United States a manufacturing nation, 
at which point revenue from import duties would decline and other objects 
of taxation would become vital. Madison made the same argument at the 
Virginia ratifying convention.” 


The Antifederalists 329 


Although Federalists insisted that Congress must be vested with a vastly 
expanded taxing authority, they offered assurances that considerations of self- 
interest would impel it to rely mainly upon import duties and, if necessary, 
excise taxes on domestically produced goods such as liquor. At the Virginia rati- 
fying convention, Madison observed that it could be “of little advantage to those 
in power to raise money in a manner oppressive to the people.” Import duties 
raised revenue “easily and insensibly,” Oliver Ellsworth told the Connecticut 
ratifying convention, and all nations had found them “the most fruitful and 
easy way” to go. As consumption taxes, import duties were, in a sense, volun- 
tary. Moreover, they taxed a person only when he was “taking his pleasure and 
feels generous”—when he was “laying out a shilling for superfluities.” Because 
the tax blended with the price of the commodity, the person bearing its inci- 
dence was often unaware of it. Finally, because import duties were imposed at 
the port of entry, they would “not fill the country with revenue officers.” 

By contrast, Ellsworth explained, direct taxes required people to save 
money, “[b]ut you cannot make people thus provident.” Capitation taxes— 
taxes on persons—were “abhorrent to the feelings of human nature,” one 
Massachusetts Federalist insisted, and thus would “never be adopted by 
Congress.” At the Massachusetts ratifying convention, Nathaniel Gorham 
predicted that under the Constitution the wealthy would pay high import 
duties on European luxury items, while “the middling and the poor parts of 
the community, who live by their industry, will go clear.” Ifin a time “of great 
danger and distress” Congress were forced to levy direct taxes, Hamilton told 
the New York ratifying convention, it would “undoubtedly adopt such mea- 
sures as are most conformable to the laws and customs of each state,” including 
the use of state revenue collectors.” 

Why would anyone assume that Congress would be more likely to impose 
“tyrannical” poll taxes, Hamilton asked, than would the New York legisla- 
ture, which was not barred by the state constitution from doing so? A North 
Carolina Federalist noted that poor people should prefer that the national gov- 
ernment be empowered to impose direct taxes during wartime because the 
alternative would have been for it simply to impress needed provisions and 
horses, which would be “unequal and oppressive” to the poor. Moreover, since 
the vast majority of Americans were farmers, only their own inattentiveness 
to politics could result in the election of national representatives who would 
impose land taxes. Another safeguard against oppressive taxation, George 
Nicholas told the Virginia ratifying convention, was that taxes imposed by 
Congress would affect congressional representatives and their friends the 
same as anybody else.”* 

In response to Antifederalist warnings that ratification would lead to tax in- 
creases, Federalists insisted that most Americans would pay lower taxes under 
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the Constitution, both because the federal government would derive most of 
its revenue from import duties and the sale of western lands and because states 
would dramatically reduce internal taxes in the absence of federal requisi- 
tions. Oliver Ellsworth declared that the import duties collected by the three 
states with the largest ports—Massachusetts, New York, and Pennsylvania— 
would alone cover the entire interest on the foreign debt as well as nearly all 
of the federal government’s other annual expenditures. James Wilson told 
the Pennsylvania ratifying convention that the total taxes paid by Americans 
might decline despite the greater expenses of a larger federal government be- 
cause the incidence of import duties fell partly on foreign merchants, and the 
federal government might prove to be a more efficient taxer than the states. 
North Carolina Federalists predicted that taxes would decline because the 
federal government, which would enjoy a better credit rating once vested with 
vastly expanded taxing authority, would be able to borrow money at lower in- 
terest rates.” 


Military Powers 


In addition to their objections to Congress’s vastly expanded taxing power, 
many Antifederalists protested the lack of constitutional constraints on its 
military powers—the authority to raise armies and navies and to call the state 
militias into federal service. Antifederalists conceded that Congress must 
have the power to raise an army during wartime, but they proposed limiting its 
authority to do so in time of peace to instances of necessity. The Radical Whigs 
of the British opposition, who had greatly influenced the political thought of 
American revolutionaries, considered a standing army in peacetime a tempta- 
tion to the king to use it for domestic purposes, such as suppressing political 
dissent. American colonials were first introduced to the dangers of a peace- 
time army when the Boston Massacre in 1770 cost five people their lives.*° 
Not surprisingly, then, the deployment of a standing army in peace- 
time without the consent of local legislatures was one of the grievances ar- 
ticulated in the Declaration of Independence. Several state constitutions 
explicitly warned of the danger of standing armies. For example, the Virginia 
constitution of 1776 declared that “standing armies, in time of peace, should 
be avoided, as dangerous to liberty: and ... in all cases, the military should 
be under strict subordination to, and governed by, the civil power.” Congress 
discharged the Revolutionary Army after the peace treaty with Great Britain 
was signed in 1783, and subsequent proposals in the Confederation Congress 
to establish a peacetime standing army failed because of the traditional con- 
cerns. When, in 1784, Congress decided to raise an army of seven hundred 
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men to guard military stores and provide security to frontier settlements, the 
Massachusetts delegation dissented on the grounds that if Congress had the 
power to raise an army in peacetime, “it would sooner or later terminate in 
the subversion of our liberties.”*! 

Thus, most Antifederalists condemned peacetime standing armies as 
“the nursery of vice and the bane of liberty.” A Massachusetts Antifederalist 
observed that “seven-eighths of the once free nations of the globe [have] 
been brought into bondage” through the use of standing armies. Other 
Antifederalists warned that “[a] standing army in the hands of a government 
placed so independent of the people may be made a fatal instrument to over- 
turn the public liberties.” Such a government would have no choice but to use 
“the bayonet” to execute its measures, including collection of “the most op- 
pressive taxes.” The Confederation Congress, by contrast, even if it did possess 
the power to create a peacetime army—which was contestable—could do so 
only by requisitioning troops from state legislatures, which might refuse to 
comply if the people were opposed.*” 

Some Antifederalists proposed limits on the size of any peacetime army, 
while others suggested that for Congress to raise a standing army in time of 
peace should require supermajority approval. Others proposed that Congress 
be prevented from forcing people to quarter the troops of a standing army in 
their homes.** 

What need did Americans have for standing armies anyway, Antifederalists 
asked, when “[w]e fear no foe” and militiamen at Lexington and Concord had 
demonstrated in 1775 the ability of Americans to defend themselves with- 
out a professional military? Many Antifederalists regarded the state militias 
as a vital check upon potential usurpations of power by the national govern- 
ment. Any government wishing to invade the rights and liberties of its people 
would “attempt to destroy the militia and raise an army on its ruins.” One 
Antifederalist warned that a “government which possesses all the powers of 
raising and maintaining armies, of regulating and commanding the militia, 
... must be supreme and will (whether in twenty or in one year, it signifies 
little to the event) naturally absorb every subordinate jurisdiction.”** 

To prevent the national government from monopolizing the nation’s mili- 
tary force, many Antifederalists proposed limits on Congress’s authority to 
call state militias into federal service. One such amendment would have re- 
quired the consent ofa state legislature to deploy that state’s militia beyond the 
state’s borders for a period exceeding six weeks. Pennsylvania Antifederalists 
objected to Congress’s having the power to march their state’s militia to 
New England or Virginia “to quell an insurrection occasioned by [even] the 
most galling oppression.” At the Pennsylvania ratifying convention, William 
Findley warned, “[W]Jhen the militia of one state has quelled insurrections and 
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destroyed the liberties, the militia of the last state may, at another time, be em- 
ployed in retaliating on the first.”* 

Other Antifederalists warned that, “in order to have a pretense of establish- 
ing a standing army,” Congress might eviscerate state militias by declining to 
exercise its enumerated power to organize, arm, and discipline them. Virginia 
Antifederalists proposed a constitutional amendment empowering states to 
assume such functions themselves should Congress omit or neglect to per- 
form them. Mason repeatedly expressed the related concern that Congress 
would use its power to discipline the militia to “inflict severe and ignominious 
punishments” upon members, which would “induce them to wish its abolition, 
which would afford a pretense for establishing a standing army.” As a partial 
solution, he suggested an amendment to forbid Congress’s subjecting the mi- 
litia to martial law, except when in actual service in time of war, invasion, or 
rebellion.** 

Some Antifederalists also objected that Congress’s power to call up state 
militias extended not only to suppressing insurrections and repelling inva- 
sions but also to executing federal laws—a power that they feared would com- 
pletely supplant civil authority with military power. Virginia Antifederalists 
further warned that Congress’s power over state militias could be construed 
to be exclusive, which would mean that states could not use their own militias 
to suppress internal insurrections. Antifederalists in western regions worried 
that Congress’s power to call up state militias would leave them defenseless 
against “the ravages of the merciless savages.” Many Antifederalists addition- 
ally favored prohibiting Congress from disarming the people, warning that 
once the national government monopolized military force, it would rule su- 
preme and the states would be destroyed.*” 

Afew Antifederalists also objected to Congress’s power to establish anavy— 
especially at a time when, according to Grayson, “[t]he riches of America are 
not sufficient to bear [its] enormous expense.” Moreover, Grayson argued, an 
American navy would threaten the maritime powers of Europe, whose wealth 
derived mainly from commerce and navigation, and it would be unwise to 
“precipitately provoke” their resentment. At a minimum, the Constitution 
should limit the size of the navy to that which would be sufficient to protect 
American trade.** 

Inresponse to the Antifederalists’ criticisms ofthe military powers conferred 
upon Congress by the Constitution, many Federalists professed to share their 
opponents’ disdain of standing armies but nonetheless defended Congress’s 
power to create them as necessary to deter foreign nations with professional 
armies from attacking the United States. Wilson told the Pennsylvania ratify- 
ing convention that because every other nation in the world had the power 
to raise a standing army, the United States must as well: “[W]e are not in the 
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millennium. Wars may happen.” Moreover, a standing army would save money 
in the long term, Wilson argued, by discouraging other nations from attack- 
ing the United States. Madison similarly observed that “[w]eakness will invite 
insults,” and only a respectable government able to raise armies and navies 
would “be a security against attacks.” 

Federalists emphasized that, in contrast to European nations, the United 
States would require only a small standing army because the Atlantic Ocean 
provided a barrier against most foreign invasions. Yet they insisted that the size 
of an American army could be determined only in response to the strengths 
and policies of European nations, which could not be determined in advance, 
thus rendering any constitutional limits ill-advised.” 

While Federalists generally tended to downplay the domestic uses of a 
standing army, some of them cautioned that troops might be necessary to 
pacify Indian tribes on the frontier or in response to incidents such as Shays’s 
Rebellion, when “[t]he flames of internal insurrection were ready to burst 
out in every quarter.” “A Landholder” observed that while the power to raise 
a standing army in peacetime could be abused, just like any other power, 
it could also be “necessary to restrain the violence of seditious citizens.” 
Daniel Shays might have become “the monarch and tyrant of America” if left 
unchecked.” 

Federalists also downplayed the risks posed bya standing army in the United 
States. The English Bill of Rights forbade a standing army in time of peace only 
if Parliament did not consent to it. Because the Constitution authorized only 
Congress to raise armies, the principle of representation ought to protect the 
people from military oppression. Moreover, because the Constitution barred 
Congress from appropriating military funds for longer than two years, the 
people would have an early opportunity to remove those representatives who 
abused their power to raise an army. In any event, why would Congress be 
inclined to raise an army unnecessarily, especially as the control of the army 
would belong to the president? Finally, as Massachusetts Federalist Theodore 
Sedgwick noted, how could even a standing army “subdue a nation of free men, 
who know how to prize liberty, and who have arms in their hands?” 

Federalists disparaged the idea that the power to co-opt state militias 
could be a viable alternative to empowering Congress to raise an army. One 
Virginia Federalist observed that citizens who constituted the militia were 
“unacquainted with the hardships and unskilled in the discipline of war.” 
Hamilton insisted that the notion that militia were an adequate military force 
had nearly “lost us our independence.” Invoking his own experience during 
the Revolutionary War, Henry (“Light-Horse Harry”) Lee told the Virginia 
ratifying convention that he had seen “incontrovertible evidence that militia 


cannot always be relied upon.””* 
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Although disdainful of the notion that militias alone were adequate for na- 
tional defense, Federalists nonetheless argued that the best way to avoid stand- 
ing armies, which were expensive and inevitably posed some threat to liberty, 
was to vest Congress with unqualified control over state militias. Wilson ex- 
pressed surprise that Antifederalists objected to this grant of power, which to 
some extent would “supersede the necessity of raising or keeping up stand- 
ing armies.” Moreover, if Congress was to have the power to co-opt state mi- 
litias, it obviously must be authorized to impose uniformity on them. Anyone 
with military experience, Wilson observed, would know that “men without a 
uniformity of arms, accoutrements, and discipline, are no more than a mob 
in a camp.” So long as states appointed militia officers, as the Constitution 
provided, Hamilton insisted there could be no danger posed by empowering 
Congress to discipline the militia while in national service.” 

In response to the New York Antifederalists’ proposed amendment to re- 
quire Congress to secure the consent of a state legislature before sending its 
militia out of state for more than six weeks, Hamilton observed that during 
the Revolutionary War, states such as Virginia had been remiss about permit- 
ting their militias to assist other states until the battle lines had drawn near. 
In response to a similar proposal in Virginia, Madison asked why a federal 
government in which the people chose the members of one branch and state 
legislatures selected members of the other would be likely to “drag the militia 
unnecessarily to an immense distance,” thus “exciting the universal indigna- 
tion of the people.” In response to the Antifederalists’ criticism that Congress 
ought not to be empowered to use the militia for simple enforcement of federal 
law, Madison noted that popular resistance falling short of that qualifying as 
an “insurrection” could impede the administration of law. Congress obviously 
had to be able, just like any state legislature could, to compel the execution 
of its laws—by force, if necessary. Would Antifederalists prefer that it use a 
standing army to do so?** 

Federalists also dismissed the notion that Congress’s power over state mi- 
litias was exclusive—an idea that would have enabled Congress to leave the 
states defenseless by failing to arm or discipline their militias. Because state 
governments did not derive their powers from the Constitution, Federalists 
argued, only those grants of power to Congress that were explicitly made ex- 
clusive had the effect of denying concurrent powers to the states.” 

With regard to Congress's power to “provide and maintain a navy,” South 
Carolina Federalist Edward Rutledge insisted that the United States could not 
“become a great nation until we were powerful on the waters.” Noting that 
Great Britain had barred the United States from trading with some parts of 
the West Indies while European nations remained free to do so, Rutledge la- 
mented that “we must hold our country by courtesy unless we have a navy.” 
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Hamilton observed that American neutrality rights would “only be respected 
when they are defended by an adequate power,” and thus without a strong 
navy, American commerce would “be a prey to the wanton intermeddlings 
of all nations at war with each other.” Moreover, as John Jay noted, without a 
navy to protect it, American commerce in the Mediterranean Sea was at the 
mercy of Algerian pirates, who in 1785 had captured American sailors and 
were still holding them for ransom—much to the nation’s consternation and 
embarrassment.” 


The Commerce Power and 
the Treaty-Making Power 


Some southern Antifederalists—but not northern ones—also objected to 
Congress’s enumerated power to regulate commerce with foreign nations and 
among the states. Southerners worried that Congress would use the commerce 
power to provide a monopoly over the American carrying trade to northern 
shippers—to the detriment of agricultural exporters, such as southern plant- 
ers. The generally prevailing assumption that northerners would control both 
houses of Congress, at least in the short term, rendered this concern especially 
acute.”® 

Thus, in Virginia, Mason objected to the simple majority requirement for 
commercial legislation on the grounds that northern states would demand 
“an exorbitant freight,” and “the five southern states will be ruined.” Richard 
Henry Lee similarly warned of the northern states’ using Congress’s com- 
merce power to foist “the most oppressive monopoly upon the five southern 
states.” Accordingly, southern Antifederalists revived proposals that had been 
at least partially approved during a portion of the Philadelphia convention— 
only to be abandoned before the convention ended—to require supermajori- 
ties in Congress for the enactment of commercial legislation.” 

For similar reasons, southern Antifederalists expressed concern about the 
treaty-making power. The Constitution provides that for treaties to have the 
force of law, they must be made by the president with the “advice and consent” 
of two-thirds of the Senate. At the Virginia ratifying convention, Antifederalist 
John Dawson objected that the treaty-making power could be “highly injuri- 
ous to the southern states.” Southerners had “already seen a diabolical attempt 
made to surrender the navigation” of the Mississippi River, “on which depends 
the importance of the southern part of America.” Under the Constitution, 
Dawson warned, the president, together with two-thirds of the Senate, could 
make a treaty “by which any territory may be ceded, or the navigation of any 


river surrendered.”?”° 
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In response to this concern, some Antifederalists—mostly, but not exclu- 
sively, southerners—proposed that the two-thirds requirement for Senate 
approval of treaties be applied to the entire number of senators rather than 
the number who happened to be present for a particular vote on a treaty, as 
required by the Constitution. Otherwise, ten senators, representing just five 
states, could ratify a treaty—because fourteen would be a quorum ina twenty- 
six-person Senate (assuming two senators for each of the original thirteen 
states), and ten out of fourteen would satisfy the two-thirds requirement. Such 
a scenario left the South much more vulnerable under the Constitution than 
under the Articles of Confederation, which required the approval of nine states 
for treaty ratification. Some southern Antifederalists also proposed ratchet- 
ing up the supermajority requirement to three-fourths for those treaties that, 
among other things, restrained or suspended American claims to the naviga- 
tion of rivers, and to restrict such treaties to instances of “the most urgent and 
extreme necessity.” They also proposed that treaties not become operational 
without congressional legislation to implement them. Such a proposal would 
ensure that the House of Representatives, whose population-based apportion- 
ment was considered likely to favor the South over time, would participate in 
the enforcement of treaties.’” 

Federalists, however, strongly defended both Congress’s power to regulate 
foreign and interstate commerce and the Constitution’s treaty-making pro- 
vision. Hamilton found the “least room to entertain a difference of opinion” 
with regard to the commerce power. Because the Confederation Congress 
lacked power over foreign trade, New Jersey Federalist Lambert Cadwalader 
observed, other nations “sacrificed our interest in every instance to their 
own in full expectation of our inability to counteract them.” Most notably, 
European powers excluded Americans from the carrying trade—especially 
with their colonies in the West Indies—and the US government was power- 
less to respond in kind. As a result, John Jay told New Yorkers, American ship- 
yards “have almost ceased to disturb the repose of the neighborhood by the 
noise of the axe and hammer.” Recapturing some of that trade, Massachusetts 
Federalist Thomas Russell argued, would “furnish us with a great nursery of 
seamen [and] give employment not only to the mechanics in constructing the 
vessels, and the trades dependent thereon, but to the husbandman in cutting 
down trees for timber and transporting them to the places of building.”!” 

In addition, under the Articles of Confederation, American goods were 
being “utterly excluded” from most foreign ports, or else “loaded down with 
[exorbitant] duties and customs,” according to one Connecticut Federalist. 
Thomas Dawes declared at the Massachusetts ratifying convention that 
Americans were suffering “ignominious burdens” rather than trusting their 
own representatives with the power necessary to help them. While American 
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states might be “independent of each other,” they were “slaves to Europe.” Asa 
result, David Ramsay of South Carolina lamented, “our ships have rotted, our 
commerce has either been abandoned or carried on to our prejudice.” James 
Wilson advised the Pennsylvania ratifying convention, “Go along the wharves 
of Philadelphia and observe the melancholy silence that reigns.” Such was the 
consequence of denying Congress power over foreign commerce.'” 

Granting such power to Congress, Hamilton promised, would “oblige for- 
eign countries to bid against each other for the privileges of our markets.” 
Because the United States was mostly committed to agriculture, he argued, 
American markets were becoming increasingly valuable to manufacturing na- 
tions. In exchange for free access to American markets, those nations ought 
to be forced to open theirs to American agricultural products, which would 
increase the value of American farmland.’ 

In addition, Congress’s power to regulate foreign commerce could be 
used— especially, but not exclusively, in the future—to impose tariffs on for- 
eign imports, which might provide critical support to domestic manufacturers 
in their infancy. Massachusetts Federalist Dawes argued that recent immigra- 
tion of foreign artisans, combined with natural resources such as water power, 
could make manufacturing an increasingly important part of the American 
economy. Congress must have the power to encourage it behind tariff barriers. 
Thus, one Pennsylvania Federalist wrote, “Heavy duties will be laid on all for- 
eign manufactures which can be manufactured in this country, and bounties 
will be granted on [the] exportation of our commodities. The manufactories of 
our country will flourish—our mechanics will lift up their heads, and rise to 
opulence and wealth.” 

Congress’s power to regulate interstate trade was necessary, Madison ex- 
plained, for “the relief of the states which import and export through other 
states, from the improper contributions levied on them by the latter.” Unless 
Congress blocked such vexatious impositions, they “would nourish unceas- 
ing animosities, and not improbably terminate in serious interruptions of 
the public tranquility.” Madison noted that even the loose confederacies of 
Europe, such as Switzerland and Germany, forbade discriminatory trade prac- 
tices among member states.'°° 

Federalists offered several responses to southerners’ concerns that they 
would be outnumbered in Congress and thus were vulnerable to commercial 
regulations that would advantage the northern majority. First, they argued 
that the South’s vulnerability to the higher freight rates likely to result from 
navigation laws was limited because “a spirit of competition would call forth 
the resources” of northern and middle states, which would compete for the 
southern carrying trade. At most, according to South Carolina Federalist 
Robert Barnwell, southern agricultural exporters would be injured “in a 
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trifling degree” for a few years. In addition, Madison noted, because several 
northern states were not major carriers themselves, navigation acts might not 
command a northern majority in Congress.'”” 

Federalists also argued that because southerners received certain counter- 
vailing benefits from the union, they ought to be willing to grant northerners 
“some privileges with regard to their [ie., southerners’] shipping.” One such 
benefit consisted of the concessions that northerners had made to slavery 
at the Philadelphia convention. As David Ramsay pointed out to Benjamin 
Lincoln of Massachusetts, “[y]our delegates never did a more political thing 
than in standing by those of South Carolina about Negroes [i-e., slaves]” at the 
Philadelphia convention, as this had generated much “liberality of sentiment” 
toward the North in South Carolina.’ 

Southern Federalists cited additional benefits that the South derived from 
the union, which they argued would justify affording the North certain com- 
mercial advantages under the Constitution. Being more vulnerable to both 
foreign invasions and domestic (slave) insurrections, the South benefited 


Figure 5.3 David Ramsay, a physician and one of the first historians of the American 
Revolution, was one of South Carolina’s leading Federalists. (Courtesy of Independence 
National Historical Park) 
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disproportionately from the physical security provided by a stronger union. 
Thus, at the Virginia ratifying convention, Madison argued against a superma- 
jority requirement for commercial legislation on the grounds that northern 
states, which were better able to protect themselves, could not be expected to 
commit to defending the South if they were “left at the mercy of the minority 
for commercial advantages.”"”” 

Southern Federalists observed that northern troops had rescued the South 
during the Revolutionary War, and also that weaker southern states would 
benefit disproportionately in the future from “a common navy paid out of the 
federal treasury,” which navigation laws would facilitate by encouraging ship- 
ping and developing seamen. “As the war has turned out so much in our favor, 
and so much against them [i.e., the northern states],” Ramsay reasoned, “ought 
we to begrudge them the carrying of our produce, especially when it is consid- 
ered, that by encouraging their shipping, we increase the means of our own 
defense?” Fellow South Carolinian Charles Cotesworth Pinckney agreed that 
northerners had “assisted us in establishing our freedom,” yet they had been 
“the greatest sufferers in the union by our obtaining our independence.” Their 
shipbuilding trade had been “annihilated,” their fisheries were “trifling,” and 
their mariners were starving. “[E]very tie of justice, friendship and humanity” 
obliged the South to “relieve their distresses” and allow northerners to “par- 
take of our prosperity.”"”° 

Federalists offered yet one additional response to assuage southerners’ con- 
cerns that their minority status rendered them vulnerable to disadvantageous 
commercial regulations: Any immediate political advantage that the North 
would enjoy in Congress—which, they also noted, was no greater than the ad- 
vantage northern states already possessed in the Confederation Congress— 
would not last long. As population shifted rapidly to the South and the West, 
northerners would lose their majority in the population-apportioned House. 
As those demographic changes translated into the creation of new states, the 
North’s initial advantage in the Senate would also be erased." 

Thus, southern Federalists emphasized that the Constitution required a 
periodic census and congressional reapportionment based on it, which would 
soon reflect the “immense” demographic shifts they predicted. New England 
was small and its land was poor, Ramsay argued, while the southern states had 
a “vast extent of uncultivated country,” which was “daily receiving new set- 
tlers.” Asa result, the South’s “influence in the general government will be con- 
stantly increasing,” and within fifty years it would “have a great ascendancy 
over the eastern [states].”!!” 

In response to southern Antifederalists’ concerns about the treaty-making 
power, Federalists argued that the South was better protected under the 


Constitution than under the Articles. The Constitution required that the 
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president concur in treaties for them to become law—a check that did not 
exist under the Articles, which did not provide for an executive branch to 
counterbalance Congress—and southern states were likely to exercise great 
influence in selecting the president, given their anticipated population growth. 
Federalists defended excluding the House from participation in treaty making 
on the grounds that it could not act “with sufficient secrecy, dispatch and deci- 
sion, which can only be found in small bodies.”' 

Inresponse to the Antifederalists’ concern that only two-thirds of the sena- 
tors present were required to ratify treaties, which could amount in practice 
to the senators of just five states, Federalists noted how unlikely it was that so 
many senators would absent themselves from votes on measures as important 
as the ratification of treaties. Moreover, they argued, the Constitution's re- 
quirement that treaties be ratified by two-thirds of the senators present would 
probably in practice better protect southern interests, once the northern states 
of Vermont and Maine were added to the union, than did the Articles’ nine- 
state requirement for treaty making.'* 

Antifederalists had also expressed concern that the president and the 
Senate might together approve treaties to dismember the empire. In response, 
Madison noted that the Constitution was no more threatening in this regard 
than the Articles of Confederation, which also imposed no subject-matter 
limitations on the treaty-making power. At the same time, he denied that this 
constitutional power could be validly used for objects inconsistent with its pur- 
pose, which meant that treaties could not alienate “any great essential right,” 
such as free navigation of the Mississippi River. North Carolina Federalist 
James Iredell added the observation that if the Constitution were to impose 
substantive limits on the treaty-making power that other nations did not labor 
under, then the United States would be disadvantaged in its treaty negotia- 
tions. Finally, Federalists observed, in the words of Hugh Williamson of North 
Carolina, that the Mississippi River was “shut not by right but by the hand of 
power and that under the existing government we are never likely to be able 
to open it.” Iredell believed that only “an efficient government,” under which 
“we shall certainly have some ships of war,” would be able to pressure Spain to 
allow Americans to export goods down the Mississippi River.''* 


Other Congressional Powers 


Antifederalists also objected to other grants of power to Congress that would 
strike most modern observers as innocuous. One frequent object of criti- 
cism was Congress’s power under Article I, Section 4, of the Constitution to 
“make or alter” state legislative regulations of “the times, places and manner of 
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holding elections for senators and representatives.”* At the Philadelphia con- 
vention, Madison had defended this grant of revisionary power to Congress 
on the grounds that state legislatures might manipulate the regulation of fed- 
eral elections to promote “a favorite measure” or otherwise abuse the power in 
ways that were “impossible to foresee.”""° 

During the ratifying contest, Antifederalists warned that Congress would 
use this “reprehensible” power to make itself “omnipotent.” Writing to a college 
friend, the young Antifederalist (and future president) John Quincy Adams 
objected to giving members of Congress the power “of prescribing the manner 
of their own appointments.” Adams considered this power especially “insidi- 
ous because it appears trivial, and yet will admit of such construction as will 
render it a very dangerous instrument in the hands of such a powerful body 
of men.” North Carolina Antifederalist Timothy Bloodworth worried that 
Congress might “make the time of election so long, the place so inconvenient, 
and the manner so oppressive, that it will entirely destroy representation.”!” 

Specifically, Antifederalists warned that congressional representatives 
might set the “time” of elections as never, or at least postpone them and “by 
degrees render themselves absolute and perpetual.” If members of the British 
Parliament in 1716 had been able to extend their term in office from three to 
seven years, then it was not inconceivable that congressional representatives 
might try something similar.'" 

Congress might choose as the “place” of a state’s congressional elections the 
extremities of the state, to which most people would have difficulty traveling. 
Alternatively, Congress might order elections to be held in large cities, where 
Federalist candidates would have the electoral advantage. One Pennsylvania 
Antifederalist warned that Congress might order the state’s congressional 
elections to “take place in the city of Philadelphia in the middle of winter,” 
thus preventing 90 percent of the state’s population from exercising its suffrage 
rights.'!” 

Congressional control over the “manner” of federal elections could be used, 
according to Antifederalists, to reserve to Congress the power to fill vacancies 
or to dictate to states whether candidates needed to win pluralities or majorities 
of the vote in order to be elected. Congress might also require that congressional 
elections take place “at large’—that is, in multimember districts covering a 
large geographic area—which would probably advantage Federalist candi- 
dates because of their generally greater wealth and name recognition. Indeed, 


* Congress’s revisionary power does not extend to “the places of choosing senators.” 
Federalists explained that, as the Constitution reposed the power to choose senators in state leg- 
islatures, Congress ought not to be empowered to force state lawmakers to make that choice ina 
location different from their usual meeting place. 
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New York Antifederalist Melancton Smith proposed a constitutional amend- 
ment to require that congressional elections be conducted in single-member 
districts rather than at large. Antifederalists also warned that Congress would 
use its power over the manner of federal elections to set property qualifications 
for voting. Patrick Henry declared that Congress might make “the vote of one 
gentleman go as far as the votes of 100 poor men.”!”° 

Federalists might deny that any such abuses were likely, but Antifederalists 
demanded to know why one should assume “that we shall be blessed with im- 
peccable rulers.” It made no sense, Antifederalists insisted, to leave “a door 
open to improper regulations.” 

In response to such charges, Federalists argued that every government 
ought to have the authority to preserve itself, and they noted that state law- 
makers exercised, without objection, the power to set the times, places, and 
manner of their own elections. Congress must have revisionary authority 
over the regulation of federal elections, Federalists insisted, because states 
might, for example, be unable to call federal elections due to an invasion, or 
refuse to do so in order to obstruct congressional action.* Indeed, Federalists 
alleged that Rhode Island in the summer of 1787 had deliberately withheld 
its congressional delegates, thus depriving Congress of a quorum, which re- 
sulted in the obstruction of a lucrative deal for the sale of western lands. Under 
Article I, Section 4, however, “that trifling state would not have withheld its 
representation.”!”* 

Federalists also defended this revisionary power as essential to checking 
those state legislatures that were determined to undermine fair representa- 
tion, as through malapportionment. In addition, they argued that Congress 
ought to have the power to insist on some uniformity in federal elections. For 
example, to prevent corruption or undue influence, Congress should be able to 
insist that congressional elections take place throughout the United States on 
the same day. Likewise, Federalists argued, Congress should have the power 
to require that all congressional elections be conducted either by ballot or by 
voice vote and not by a haphazard combination of the two.’ 

Federalists denounced as absurd the idea that the power to regulate the time 
of elections could be rationally construed to enable House members to serve 


* Antifederalists replied that if the revisionary power was needed to deal with instances of 
emergency or state obstructionism, then it should be explicitly limited to such occasions. In sev- 
eral state ratifying conventions, they proposed that this power be restricted to instances in which 
a state legislature “shall neglect, refuse, or be disabled by invasion or rebellion to prescribe” regu- 
lations to govern the times, places, and manner of federal elections. When such an amendment 
was proposed in the first Congress, Madison opposed it as tending “to destroy the principles and 
the efficacy of the Constitution.” 
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more than two years or senators more than six. Nor, they said, could the power 
to regulate the manner of congressional elections plausibly be interpreted to 
extend to imposing voter qualifications when the Constitution plainly speci- 
fied that the qualifications of persons voting for congressional representatives 
were to be tied to the qualifications imposed by state law on “electors of the 
most numerous branch of the state legislature.”** 

In addition, Federalists argued that vesting state legislatures with too much 
control over the election of House members when they already picked sena- 
tors would weaken the House’s ability to check the Senate. They also insisted 
that senators selected by state legislatures would never agree to abusive con- 
gressional regulations of the times, places, and manner of federal elections.'”* 

Finally, Federalists accused their opponents of paranoia in conjuring up 
such implausible abuses of congressional power. Madison observed that if 
Congress required people to travel to a single city to participate in congres- 
sional elections, it “would be execrated for the infamous regulation.” One 
Massachusetts Federalist questioned the assumption that Congress, when 
exercising the revisionary power over congressional elections, would “act as 
bad as possible.” Another asked whether it was not more likely that the people 
would elect to Congress “good men” than “men to ruin us.”!”° 

Some Antifederalists also criticized the constitutional provision authoriz- 
ing Congress “[t]o exercise exclusive legislation in all cases whatsoever” over 
a district “not exceeding ten miles square,” that would be ceded by states to 
become the seat of the new national government. Delegates to the Philadelphia 
convention had thought that Congress plainly needed a home that was not 
within the jurisdiction of any state in order to insulate it from pernicious influ- 
ence, which had been a frequent complaint under the Articles. Moreover, as 
Rufus King had noted at the convention, Congress required a permanent resi- 
dence: “The mutability of place had dishonored the federal government and 
would require as strong a cure as we could devise.”!”” 

During the ratifying debates, however, Antifederalists conjured up images 
of a tyrannical government taking advantage of its federal enclave to violate 
the people’s liberties. “A Columbian Patriot”—who was Mercy Otis Warren, 
one of the few women to publicly, though pseudonymously, participate in 
the debates over independence and the ratification of the Constitution— 
denounced the idea of a “federal city whose ‘cloud capped towers’ may screen 
the state culprit from the hand of justice, while its exclusive jurisdiction may 
protect the riot of armies encamped within its limits.” At the Virginia ratify- 
ing convention, Mason called this provision one of the most dangerous in the 
Constitution. He warned that such a federal enclave would become “the sanc- 
tuary of the blackest crimes,” as state laws would be “set at defiance” within the 
district. Securing justice against federal officers who “attempt to oppress the 
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people, or should actually perpetrate the blackest deed” would prove impos- 
sible in the district, where Congress would exercise its influence on judges and 
juries.’** 

Other Antifederalists raised different concerns about this provision. 
Grayson observed that because the district was not a state, neither the Fugitive 
Slave Clause nor the Fugitives from Justice Clause would apply, and thus slaves 
and felons who escaped there would not have to be surrendered. He also ex- 
pressed concern that Congress would grant “exclusive privileges of commerce” 
to district residents. Denouncing this provision as “a wanton grasp of power,” 
Patrick Henry similarly warned that Congress might excuse district residents 
“from all the burdens imposed on the rest of the society” and confer on them 
“exclusive emoluments to the great injury of the rest of the people.”!”” 

Federalists offered several defenses of the constitutional provision au- 
thorizing Congress to exercise exclusive legislation over the nation’s capital. 
Congress needed a permanent residence, where it could establish archives 
and deposit state papers. No state would want another to house Congress and 
thus possibly exercise undue influence over its proceedings. In addition, ac- 
cording to the Federalists’ controversial account, in 1783 the Confederation 
Congress had been forced to flee Philadelphia when the Pennsylvania govern- 
ment declined to call up state militia to protect Congress from a mutiny by 
Pennsylvania soldiers in the Revolutionary Army—“a disgraceful scene” that 
had treated the sovereignty of the United States with “indignity,” according to 
James Iredell.'*° 

Moreover, Madison observed, if states were genuinely concerned about 
abuses of this power, they were free to impose stipulations when ceding to 
Congress the territory that would constitute the district. At the Virginia rati- 
fying convention, Henry Lee asked why “the members of the general govern- 
ment, who were freely chosen by the people,” would allow the district they 
inhabited to become “crowded with rogues.” He also wondered how a district 
“not exceeding ten miles square” could plausibly pose a threat to subjugate a 
vast nation.'*! 

Antifederalists also objected to the constitutional provision allowing each 
house of Congress to publish the journal of its proceedings (which it was re- 
quired to keep) only “from time to time,” and authorizing exceptions from the 
publication requirement for “such parts as may in their judgment require se- 
crecy.” Patrick Henry warned the Virginia ratifying convention that Congress 
would take advantage of the vagueness of these exceptions and decline to 
publish any of its proceedings, thus preventing the people from knowing 
what was happening in Congress. Other Antifederalists objected that “from 
time to time” could mean never. Why not require Congress, as the Articles 
of Confederation did, to publish its journal on a monthly basis and limit the 
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secrecy exception to portions of the proceedings relating to treaties, alliances, 
and military operations?!» 

Antifederalists raised similar objections to the constitutional requirement 
that “a regular statement and account of the receipts and expenditures of all 
public money shall be published from time to time.” Henry criticized this as 
a “very indefinite” expression and warned that “the national wealth is to be 
disposed of under the veil of secrecy, for the publication from time to time 
will amount to nothing.” Mason told the Virginia ratifying convention that 
the people had a right to know how their money was being spent, yet “[t]his 
expression was so loose, it might be concealed forever from them and might 
afford opportunities of misapplying the public money and sheltering those 
who did it.” 

In response, Madison defended the open-ended secrecy provision in the 
clause requiring the publication of congressional journals on the grounds that 
it was impossible to enumerate everything that ought to be kept secret. He 
also noted that this power was enjoyed by all state legislatures and the British 
House of Commons. Requiring that a statement of receipts and expenditures 
be published occasionally rather than in specified short intervals, according to 
Federalists, would both facilitate a more thorough comprehension of the state- 
ment and make errors easier to detect. Federalists also noted that the people 
would simply evict from office those representatives who abused their posi- 
tions in seeking to evade responsibility by refusing to keep the public apprised 
of their legislative actions.'** 

More generally, the extreme conspiratorial visions of some 
Antifederalists—Hamilton referred derisively to their “distempered imagi- 
nation,” which turned “the most distant and doubtful conjectures” of abuse 
of power into “inevitable realities’ elicited several different responses from 
Federalists. While acknowledging that “[j]ealousy in a free government 
ought to be respected,” Iredell told the North Carolina ratifying convention 
that it could be “carried to too great an extent.” It was impossible to “guard 
against all possible danger of people’s choosing their officers indiscreetly. If 
they have a right to choose, they may make a bad choice.” Similarly, John 
Marshall (who later became the most important Chief Justice of the United 
States in history) observed at the Virginia convention that because the 
people could not possibly transact their business in person, “if you repose 
no confidence in delegates, because there is a possibility of their abusing it, 
you can have no government, for the power of doing good is inseparable from 
that of doing some evil.”!*° 

Their opponents’ extreme suspicions were especially absurd, Federalists 
insisted, in a system where the people elected—directly or indirectly— 
government officials, who in turn were governed by the rules they made. 
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Washington, like many Federalists, was enormously frustrated that everyone 
seemed to concede that the federal government required additional powers, 
yet “the instant these are delegated, ... the persons holding them, as if their 
natures were immediately metamorphosed, are denominated tyrants and no 
disposition is allowed them but to do wrong.” This was in spite of the fact that 
“those who are entrusted with the administration are taken from the people— 
return shortly to them again—and must feel [themselves] the bad effects of 
oppressive measures.”1°° 

Exasperated by the Antifederalists’ extraordinary conjectures of congres- 
sional abuses of power, Francis Corbin asked the Virginia ratifying convention, 
“how, in the name of God,” were representatives who “were to return every 
second year to mingle with their fellow citizens” going to “make laws to destroy 
themselves?” The Federalist governor of North Carolina, Samuel Johnston, 
observed that the congressional representatives whom the Antifederalists in- 
sisted would conspire to destroy the people’s liberties were to be “chosen from 
among ourselves” and would “be in the same situation with us. They are to be 
the bone of our bone and the flesh of our flesh. They cannot injure us without 
injuring themselves.” Some Federalists also argued that security against abuse 
of power was greater under the Constitution than the Articles, where all the 
federal government’s power was vested in a single body over which the people 
exercised no direct control.'*” 

Other Federalists, such as Hamilton, emphasized that state legislatures, 
which would have “the confidence of the people” and would be “jealous of 
federal encroachments,” would be “the most powerful obstacle to the mem- 
bers of Congress betraying the interests of their constituents.” Massachusetts 
Federalist Theophilus Parsons similarly observed that “none but mad men 
would attempt a usurpation” upon well-organized state legislatures that pos- 
sessed “the means as well as inclination successfully to oppose it.” Indeed, 
Edmund Randolph asked, why would state legislatures in the first place elect 
as senators “those desperados and horrid adventurers which they are repre- 
sented to be” by the Antifederalists?!** 

In addition to arguing that the federal government could be trusted with 
power, Federalists insisted, in the words of Oliver Ellsworth, that their oppo- 
nents’ “jealousy in excess is a delirium of the imagination, by no means fa- 
vorable to liberty.” Washington noted that “great evils result from too much 
jealousy, as from the want of it,” and Madison agreed that where government 
power was necessary and could be safely lodged, it was “imprudent and unsafe 
to withhold it.” To relax “the bands of government” too much, which Madison 
believed was the invariable tendency in America, was to produce anarchy and, 
eventually, despotism.'” 
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Thus, Richard Morris, chiefjustice of the New York Supreme Court, told his 
state’s ratifying convention that the Antifederalists had wrongfully concluded 
that “all the danger is derived from a fancied tyrannical propensity in their 
rulers,” whereas careful consideration “should teach us that vigor in govern- 
ment is as necessary to the protection of freedom as the warmest attachment 
to liberty in the governors.” At the Pennsylvania convention, Wilson asserted 
that “liberty has a formidable enemy” in “licentiousness” as much as in “tyr- 
anny” and that the government must have “proper powers” to guard against 
the former danger. Benjamin Rush, a prominent Pennsylvania Federalist, 
wrote that in “cherishing jealousies of our rulers,” the Antifederalists were “too 
apt to overlook the weaknesses and vices of the people,” whereas only a “vigor- 
ous and efficient government can prevent their degenerating into savages or 
devouring each other like beasts of prey.” If nothing else, according to Morris, 
the Antifederalists, “in all their zeal for liberty, do not seem to see the danger 
to be apprehended from foreign power.”!*° 

Yet Antifederalists were deeply skeptical of government power, which they 
assumed to be corrupting. “Brutus” observed that the “unerring experience 
of ages” proved that “every body of men, invested with power, are ever dis- 
posed to increase it, and to acquire a superiority over everything that stands in 
their way.” Henry told the Virginia ratifying convention that “in all parts of the 
world” the “predominant thirst of dominion . . . has invariably and uniformly 
prompted rulers to abuse their powers.” Three Massachusetts Antifederalists 
asked, “Does not the experience of past ages teach that men have generally ex- 
ercised all the powers they had given them and even have usurped upon them 
in order to accomplish their own sinister and avaricious designs?”™*! 

Antifederalists refused to assume that federal government officials would 
be good men; all humans were fallible and thus ought to be suspect. While 
Melancton Smith admitted that not all men were dishonest, he considered it 
safer when forming a constitution to “presume this” than the opposite. That 
assumption was especially warranted, “Brutus” observed, because “as this 
government is constituted, there is little reason to expect that the interest of 
the people and their rulers will be the same.” Indeed, if “the habits and senti- 
ments of the people are to be relied upon as the sole security against encroach- 
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ments of their rulers,” “Brutus” asked, then what was the point of placing any 
restrictions at all in the Constitution? Moreover, because government power 
was dynamic, Antifederalists argued, even a slight miscalculation in the 
Constitution's initial allocations of power would be compounded over time. 
As Henry explained, “It is easier to supply deficiencies of power than to take 
back excess of power,” and he therefore warned that “a wrong step made now 


will plunge us into misery, and our republic will be lost.”’” 
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Antifederalists believed they needed to be especially vigilant about 
innocuous-looking provisions of the Constitution because, as Mason cau- 
tioned, Congress could “finally destroy the state governments more effectually 
by insidious, underhanded means, than such as could be openly practiced.” In 
their extreme suspicion of government power, the Antifederalists shared the 
political perspective of the American revolutionaries of a decade earlier, who 
had embraced equally conspiratorial visions of the British government’s sup- 
posedly oppressive designs upon them.'* 


The Federal Judiciary 


The Antifederalists’ fear of consolidation also inspired some of their objec- 
tions to Article III, which Henry called the most dangerous provision in the 
Constitution and which Madison later described as one of the “most criti- 
cized.” Article III provided for a federal judiciary—a US Supreme Court and, 
at the discretion of Congress, “inferior” federal courts as well—vested with 
what Antifederalists denounced as a “boundless” jurisdiction. At the Virginia 
ratifying convention, Mason warned that allowing Congress to create as many 
lower federal courts as it wished with a virtually unlimited jurisdiction would 
“impair and ultimately destroy the state judiciaries,” as well as lead “slowly and 
imperceptibly rather than all at once” to the establishment of “one great, na- 
tional, consolidated government.”"** 

Antifederalists warned that federal judges would have the means and the 
incentive to expand congressional power. “Brutus” worried that because fed- 
eral courts had jurisdiction in cases in “law and equity” that arose under the 
Constitution, and because equity jurisprudence did not allow for “established 
rules and fixed principles,” federal courts would have enormous discretion to 
determine “the reason and spirit of the Constitution” and thus “to mold the 
government into almost any shape they please.” In addition, because of the 
Necessary and Proper Clause, the Constitution “itself strongly countenances” 
a “latitude of interpretation” in Congress’s powers.'* 

More important, because “[e]very body of men invested with office [is] te- 
nacious of power,” “Brutus” predicted that federal judges would be inclined to 
construe the Constitution in ways that would “enlarge the sphere of their own 
authority.” Because federal judicial power was directly tied to federal legisla- 
tive power through the former’s extension in Article III to all cases “arising 
under” federal law, federal judges would “lean strongly in favor of the gen- 
eral government and will give such an explanation to the Constitution as will 
favor an extension of its jurisdiction.” Every expansion of Congress’s powers 
would increase “the dignity and importance of the judges.” In addition, the 
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more business the federal courts transacted, the more likely it would be that 
Congress would increase the pay of federal judges (which the Constitution 
permits).4* 

The scope of the federal judicial power was especially worrisome because, 
as “Brutus” observed, “those who are to be vested with it are to be placed ina 
situation altogether unprecedented in a free country. They are to be rendered 
totally independent, both of the people and the legislature, both with respect 
to their offices and salaries.”'*”* 

Antifederalists proposed amendments to limit the federal judiciary to a su- 
preme court and lower courts restricted to admiralty jurisdiction. A Georgia 
Antifederalist warned of the Constitution’s “introducing strange and new 
courts of almost any denomination into any of the states, whereby our own 
courts will soon be annihilated.” 

Antifederalists also favored drastically curtailing the jurisdiction assigned 
to federal courts under Article III. The federal judicial power, according to 
Antifederalists, should be limited to instances in which a federal arbiter was 
indispensable—for example, cases arising under federal treaties, lawsuits in- 
volving foreign ambassadors, disputes to which the United States was a party, 
controversies between two or more states, and incidents arising on the high 
seas. However, the jurisdiction of the federal judiciary under Article III was 
so extensive, Pennsylvania Antifederalists warned, that “by legal ingenuity [it] 
may be extended to every case and thus absorb the state judiciaries.” Mason 
thought it “disgraceful” that a state court in Virginia was not to be trusted to 
adjudicate a dispute between a foreign citizen and a Virginian.’ Jurisdiction 
over cases “arising under” federal law, Mason warned, would enable federal 
judges to insulate from liability federal revenue collectors even if they “should 


* The Constitution permits Congress to increase, but not decrease, the salary of federal 
judges (whereas Congress cannot change the president’s salary in either direction). Some 
Antifederalists objected that Congress’s power to increase the salaries of federal judges gave it 
too much influence over them. Moreover, because the Constitution’s Incompatibility Clause— 
barring members of Congress from simultaneously holding federal executive office—does not 
cover federal judges, the prospect of appointment to lucrative executive offices could also influ- 
ence their rulings. 

‘In contrast to federal judges, who enjoyed tenure during good behavior and could be re- 
moved from office only through impeachment for wrongdoing, judges in many states held very 
short terms of office and were easily removable by legislatures. 

S Article III’s grant of jurisdiction to federal courts in controversies between citizens of a state 
and the citizens or subjects of a foreign nation seemed to open the door to British creditors’ suing 
to collect on prewar debts, which was a subject of enormous controversy in southern states, espe- 
cially Virginia and Maryland. Many southerners considered these prewar debts to be unjust be- 
cause British mercantilist policy had deprived them ofa considerable portion of the value of their 
agricultural exports. Antifederalist concerns about this aspect of Article III jurisdiction were 
vindicated in 1796 when the Supreme Court ruled that a Virginia law that effectively nullified 
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be guilty of the greatest oppressions, or behave with the most insolent and 
wanton brutality to a man’s wife or daughter.”” 

Antifederalists also charged that by establishing federal court jurisdic- 
tion over cases in which citizens of different states were parties—even if the 
cases involved ordinary matters of state law, such as contractual disputes—the 
Constitution would enable creditors to force debtors to travel long distances 
(because federal trial courts would presumably be scarce) to defend lawsuits 
at great expense, which would “tend to oppress the middling and lower class 
of people.” To prevent such potential abuses, Antifederalists proposed limit- 
ing federal court jurisdiction to cases involving more than a prescribed dollar 
amount. They even suggested a constitutional amendment clarifying that fed- 
eral jurisdiction could not be concocted through fictions or collusion—such 
as simply assigning a contract claim to an out-of-state party. Broad appellate 
jurisdiction in the Supreme Court, Antifederalists similarly warned, put it “in 
the power of the wealthy to recover unjustly of the poor man, who is not able 
to attend at such extreme distance and bear such enormous expense as it must 
produce.”!*° 

Antifederalists also objected that the federal judicial power extended to 
cases in “equity” as well as “law.” (As noted in chapter 3, courts of equity han- 
dled lawsuits in which plaintiffs sought remedies other than money damages, 
such as an injunction.) Pennsylvania Antifederalists warned that “rich and 
wealthy suitors would eagerly lay hold of the infinite mazes, perplexities, and 
delays” that characterized courts of equity. In the British chancery (equity) 
courts, these Antifederalists observed, the wealthy always prevailed over 
the poor because of the “monstrous expense and inconveniences” of equity 
proceedings.'*! 

Antifederalists further criticized the Constitution’s failure to protect the 
right to jury trials in civil cases. Juries were “the bulwarks of our rights and lib- 
erty,” one North Carolina Antifederalist insisted, and only “twelve honest, dis- 
interested men” could be entrusted with cases that affected people’s property. 
Moreover, the Constitution gave the US Supreme Court appellate jurisdiction 
over matters of fact as well as law, which meant, according to Pennsylvania 
Antifederalists, that it could usurp the function of local juries, resulting in “the 
loss of the invaluable right of trial by an unbiased jury, so dear to every friend 
of liberty.” Some Antifederalists suggested that Supreme Court review of 
facts should be limited to cases appealed from chancery and admiralty courts, 
which generally functioned without juries, and should be barred in cases ap- 
pealed from common-law courts where juries found the facts. Antifederalists 


recovery of such debts was invalid under the Treaty of Paris of 1783. The federal courts generally 
proved to be receptive forums for the claims of British creditors. 
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also objected that the Supreme Court’s appellate review of trial court findings 
of fact would require litigants to bear considerable expense in transporting 
their evidence and witnesses to the Court. As such, New York Antifederalists 
claimed, this review power would operate as a “powerful engine in the hands 
of the rich to oppress and ruin the poor.”!*” 

Even the right to a jury trial in criminal cases, which Article III explic- 
itly protected, could be “evaded [and] rendered of little value” because the 
Constitution required neither that federal criminal trials take place in the 
vicinity of the alleged crime—only in the same state—nor that the jury be 
locally empaneled. Thus, in a large state, a person might be tried for a crime 
five hundred miles from where it had allegedly been committed—and thus be 
deprived of the benefit ofa local jury that knew his character and the character 
of the witnesses. Antifederalists could not believe that Americans, who had 
vociferously protested Great Britain’s occasional practice of transporting colo- 
nists accused of certain legal violations to Britain for trial or of deploying in 
the colonies vice-admiralty courts that sat without juries, would tolerate this 
deprivation of the right to local criminal trials with locally empaneled juries.'™ 

Nor did the Constitution mandate that federal criminal prosecutions pro- 
ceed with common-law protections, such as grand jury indictments or the re- 
quirement that defendants be afforded the rights to be represented by coun- 
sel, to confront their accusers, to cross-examine witnesses, to not incriminate 
themselves, and to be free from cruel and unusual punishments. Under the 
Constitution, according to one Massachusetts Antifederalist, Congress could 
“institute judicatories little less inauspicious than ... that diabolical institu- 
tion, the Inquisition,” and it could authorize punishments with “racks and 
gibbets.”!>* 

Lastly with regard to Article III, Antifederalists objected that states would 
lose their traditional sovereign immunity, meaning that they could be sued and 
forced to make good on depreciated securities and other paper they had issued 
during and after the war. Patrick Henry warned that under the Constitution 
the states’ paper money “must be discharged, shilling for shilling,” because 
states could be sued without their consent in federal court under Article III, 
and would be barred from impairing the obligation of their contracts under 
Article I, Section 10.* At the Virginia ratifying convention, Mason objected to 


* Both of these Antifederalist interpretive claims were debatable. Whether states could be 
sued without their consent in federal court was resolved in Chisholm v. Georgia in 1793, which 
is briefly discussed later in this chapter. In 1810, the Supreme Court ruled in Fletcher v. Peck (10 
U.S. 87 (1810)) that the Contracts Clause did indeed prevent states from retrospectively impair- 
ing their own contracts, not just those of private parties—a controversial reading of Article I, 
Section 10. 
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states’ being forced to bear “this mortification” of being “brought to the bar of 
justice like a delinquent individual.”'* 

Federalists responded vigorously to these various criticisms of Article II 
and the federal judicial power. To the Antifederalist charge that federal courts 
would have an incentive to broadly construe Congress’s enumerated powers in 
order to expand their own “arising under” jurisdiction, Federalists insisted, to 
the contrary, that federal courts would strike down legislation that exceeded 
Congress’s enumerated powers. James Wilson argued that because of their 
lifetime tenure and protection against salary diminution, federal judges would 
block congressional usurpations of power “with intrepidity.” Federalists de- 
fended tenure during good behavior for federal judges on the grounds that 
only an independent judiciary could reliably protect personal liberty and pri- 
vate property. Federalists also defended the constitutional provision permit- 
ting increases in the salaries of federal judges—but not of presidents—during 
their term of office, despite its opening the door to congressional influence, 
on the grounds that the value of money was far more likely to change during 
a judge’s tenure for good behavior than during a president’s four-year term.'*° 

At the Virginia ratifying convention, Edmund Pendleton explained why 
the Constitution afforded Congress discretion over the creation of lower fed- 
eral courts. Fixing a specific number of such courts in the Constitution would 
have been unwise given the difficulty of accurately predicting certain develop- 
ments, such as the rapidity of population growth in the West. Pendleton in- 
sisted that Congress must be able to act “as experience shall dictate.”'*” 

Yet Pendleton and other Federalists also offered assurances that it was 
“highly probable” that the first Congress would invest state courts with most 
of the inferior federal jurisdiction, as this would be “best calculated to give gen- 
eral satisfaction and answer economical purposes.” Madison agreed, noting 
that the Confederation Congress, rather than establishing its own courts to 
try piracies and felonies committed on the high seas, as authorized by the 
Articles, had instead invested state admiralty courts with such jurisdiction.'** 

Federalists also defended the jurisdictional provisions of Article III. Wilson 
acknowledged that the grant of jurisdiction to federal courts in cases brought by 
citizens or subjects of foreign states probably occasioned greater criticism than 
all the other jurisdictional provisions in Article III combined. Yet he defended 
this provision on the grounds that foreigners must have access to “a just and im- 
partial tribunal” if public and private credit were to be restored in the United 
States. Wilson and other Federalists observed that the denial of justice in lawsuits 
brought by foreign creditors would be a just cause of war. Thus, William Davie 
told the North Carolina ratifying convention that “[i]f these controversies were 
left to the decision of particular states, it would be in their power, at any time, to 


involve the continent in a war, usually the greatest of all national calamities.”!° 
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Federalists defended the “arising under” jurisdiction of the federal judiciary 
on the grounds that “if there were any political axiom under the sun, it must 
be that the judicial power ought to be coextensive with the legislative.” Such 
jurisdiction was critical to the federal government’s ability to defend itself, 
particularly in conjunction with the enforcement of federal revenue laws and 
federal treaties. If the interpretation of treaties were left to thirteen separate ju- 
diciaries, Davie argued, there would “necessarily be unjust and contradictory 
decisions,” which might involve the nation in war. When federal and state law 
conflicted, state judges—paid by state legislatures and dependent upon them 
for their tenure in office—could hardly be trusted to be impartial.” 

Federal jurisdiction over admiralty and maritime cases—as well as suits af- 
fecting foreign ambassadors—was also critical to ensuring uniformity in the 
nation’s foreign policy. Pendleton conceded, by contrast, that federal jurisdic- 
tion over lawsuits involving citizens of different states might not be critical to 
federal interests in most instances, but he insisted such jurisdiction would be 
essential to protecting an out-of-state creditor from being forced by a Rhode 
Island court to accept depreciated currency in payment of a Rhode Islander’s 
debt. Moreover, according to New York Federalists, the defendants in these 
diversity-of-citizenship cases, who would have to face the potential inconve- 
nience of travel to a distant federal court, would “in all probability, be men of 
property, merchants and great landholders, and not poor men.”'! 

In response to Antifederalist concerns that broad appellate jurisdiction 
in the Supreme Court might force litigants to travel long distances in cases 
involving small sums of money, Federalists offered assurances that Congress 
would impose minimum dollar amounts on the lawsuits that were eligible for 
adjudication by federal courts. Congressional representatives, Pendleton ob- 
served, would not wish to subject their constituents to “oppressions of that 
dangerous kind.” Federalists argued that Congress could be trusted to act 
reasonably on this issue because every state except those most proximate to 
the seat of the national government would have the same interest in curtailing 
possible abuses. Federalists even suggested that Congress might require the 
Supreme Court to rotate its sessions across different parts of the country—just 
as the Confederation Congress had done with the appellate prize court that 
it established. Such a practice would protect litigants from the inconvenience 
of having to travel to the national capital for appellate review of their cases.” 

Federalists defended the Constitution’s omission of a right to jury trials in 
civil cases on the grounds that wide variation in state practices with regard to 
civil juries rendered a unitary federal constitutional rule impracticable.* At a 


* Antifederalists responded that if the Framers had been genuinely concerned about incon- 
sistent state practices regarding jury trials in civil cases, they could have simply provided in the 
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minimum, not all states provided for jury trials in equity cases or in admiralty 
cases involving maritime captures. Thus, a requirement of jury trials in all fed- 
eral civil cases would have been inconvenient in many states.'°* 

In addition, Federalists noted that while the Constitution did not guaran- 
tee the right to a jury trial in federal civil cases, Congress retained discretion to 
provide by statute for such trials.’ Charles Pinckney doubted that it would be 
“the interest or intention of the general government to abuse one of the most 
invaluable privileges a free country can boast,” especially given that congres- 
sional representatives would put their own fortunes at risk by failing to provide 
for jury trials in federal civil cases. To eliminate such a right in cases in which 
the right was popular, Iredell insisted, “would draw down on [Congress] the 
resentment and detestation of the people” and would be “instantly resisted.”!* 

Federalists also observed that while jury trials in criminal cases might be 
essential to prevent overreaching by the government—because the govern- 
ment was the instigator of most criminal prosecutions—the vast majority of 
civil cases involved disputes between private parties. Accordingly, there was 
little reason to constrain government discretion over which civil cases should 
be tried by juries. Finally, some Federalists noted that jury trials might be inap- 
propriate in some federal cases involving citizens of different states because the 
jurors might be partial to one of the parties. Thus, Wilson asked Pennsylvania 
Antifederalist William Findley if he would really want the fate of “a great part 
of his fortune” determined by a jury from Rhode Island.’ 

The Constitution did not require that juries in federal criminal cases be 
chosen from the vicinity of the alleged crime, Madison explained, because 
trials might have to be relocated in instances of rebellion. North Carolina 
Federalist Samuel Johnston pointed out, in addition, that state practices of as- 
sembling criminal juries were too disparate to permit ofa single constitutional 


rule for the nation. 


Constitution that jury requirements in federal civil cases should mirror those of the courts in the 
state in which a particular federal court sat. Antifederalists also observed that, despite disparate 
state practices with regard to certain aspects of jury trials in criminal cases, the Framers had 
somehow managed to explicitly protect that right in the Constitution. 

* Charles Cotesworth Pinckney explained to the South Carolina legislature that under the 
Articles of Confederation, Congress had experimented with jury trials in admiralty cases involv- 
ing capture—a practice contrary to that of most nations. The experiment had proved a disaster, 
according to Pinckney, as juries condemned indiscriminately the property of friends, enemies, 
and citizens from other states. As a result, Congress had wisely ended the experiment—a step it 
could not have taken had the Articles mandated jury trials in all civil cases. 

* The first federal Congress did in fact provide that juries would try issues of fact in all cases in 
federal district court—including civil cases, with the exception of those falling within the courts’ 
admiralty and maritime jurisdiction. 
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In response to the Antifederalists’ objection that the Supreme Court ought 
not to exercise appellate jurisdiction over questions of fact, Pendleton confided 
that he wished the language authorizing this had been excised from Article III, 
which would have “silenced the greatest objections against the section.” Yet he 
also defended such jurisdiction on the grounds that in appeals from chancery 
or admiralty courts, where judges rather than juries usually found the facts, 
it was customary for appellate tribunals to review factual determinations. 
Madison said that Congress would probably enact regulations to ensure that 
the privilege of jury trials would not be nullified by the Supreme Court’s over- 
turning the factual findings of juries on appeal. Further, Wilson noted that if 
the Supreme Court were not empowered to reverse those jury findings of fact 
that might infringe on the law of nations, the United States could find itself at 
war asa result.’ 

To their opponents’ objection that under the Constitution states could be 
forced to redeem their paper currency at face value, many Federalists denied 


that states could be sued without their consent in federal court.!°** 


The House of Representatives 


In addition to objecting to the broad-ranging powers of the federal government 
and to various aspects of the federal judiciary that would interpret the scope 
of those powers, Antifederalists raised a number of objections to other struc- 
tural features of the federal government. One principal criticism along these 
lines was the size of the House of Representatives. Initially consisting of sixty- 
five members (assuming all thirteen states ratified the Constitution and thus 
joined the new union), the House would be one-eighth the size of the British 
House of Commons and much smaller than most lower branches of state legis- 
latures, even though Congress was obviously representing a country that was 
vastly larger—in terms of both geography and population—than the biggest 
states. Thus, for example, in 1787, the lower house of the Massachusetts legis- 
lature contained 266 delegates, each of whom represented roughly 1,425 state 
inhabitants (based on the state’s population according to the 1790 census). 
By contrast, in 1789, each of the 65 House members would represent about 
50,000 people.’ The enormous relative size of congressional constituencies 


* When the Supreme Court ruled in Chisholm v. Georgia in 1793 that Article III permitted 
states to be sued without their consent in federal court, critics complained of a bait-and-switch. 
Chisholm was quickly overruled by the Eleventh Amendment. 

' For a sense of perspective, consider that in 2016, the average member of the House repre- 
sents well over 700,000 people. 
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was especially striking, given that state legislatures had nearly doubled their 
number of seats in the 1780s in an effort to shrink the size of each legislator’s 
constituency.’ 

Moreover, while the Constitution created a ceiling on the size of the House, 
it created only a very low floor. Each state is guaranteed at least one congres- 
sional representative, but beyond that the Constitution provides only that 
states can have no more than one congressional representative for every thirty 
thousand inhabitants. Indeed, the Philadelphia convention had initially set 
the minimum size of House constituencies at forty thousand, but this was re- 
duced at the last minute to thirty thousand, possibly in an effort to improve the 
prospects of ratification. Because the only floor on the size of the House was 
provided by the guarantee of at least one representative per state, Congress 
was free to reduce the number of representatives far below sixty-five—indeed, 
all the way down to thirteen (until more states were admitted to the union).!”° 

Antifederalists were convinced that congressional representatives would 
never agree to dilute their individual clout by supporting an increase in the 
size of the House (to the extent that the ceiling of one representative per every 
thirty thousand inhabitants would permit one). Furthermore, Antifederalists 
predicted that the small states, whose relative influence in the House would be 
slightly diluted if the body’s size were increased, would use their influence in 
the Senate, where the states were equally represented, to block such an expan- 
sion.* New York Antifederalists proposed an amendment to fix the number of 
congressional representatives at one per twenty thousand inhabitants—until 
the House consisted of at least three hundred representatives, at which point 
the ratio would be altered. Virginia Antifederalists favored guaranteeing one 
representative for every thirty thousand people until the size of the House 
reached two hundred.’” 

To Antifederalists, a sixty-five-person House afforded “the mere shadow of 
representation,” “a mere shred or rag of representation,” “a mere burlesque.” 
“Brutus” charged that “[n]o free people on Earth who have elected persons to 
legislate for them ever reposed that confidence in so small a number.”’” 

Antifederalists believed that effective representation required that leg- 
islators have an intimate familiarity with the local circumstances of their 


* Because of their very small populations, Delaware and Rhode Island, which were guaran- 
teed at least one congressional representative under the Constitution, probably would not gain a 
second representative until the size of the House substantially exceeded one hundred members. 
Thus, they would exercise less relative influence in a House of one hundred members than in one 
of sixty-five. Accordingly, their congressional delegations would have some incentive to resist 
proposals to expand the size of the House—which is probably why, as we shall see, Delaware 
rejected a constitutional amendment that was proposed by Congress in 1789 to mandate an in- 
crease in the size of the House. 
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constituents. Smith told the New York ratifying convention that in a republi- 
can government, representatives should “resemble those they represent. They 
should be a true picture of the people, possess a knowledge of their circum- 
stances and their wants, sympathize in all their distresses, and be disposed to 
seek their true interests.” At the Virginia convention, Mason explained that 
representatives “ought to mix with the people, think as they think, feel as they 
feel.”!” 

Amere sixty-five congressional representatives, Mason protested, could not 
“possibly know the situation and circumstances of all the inhabitants of this 
immense continent.” Similarly, Samuel Chase of Maryland objected that so 
few congressional representatives could not “represent the opinions, wishes, 
and interests of great numbers” or “be acquainted with the sentiments and in- 
terests of the United States, which contains many different classes or orders 
of people—[mlJerchants, farmers, planters, mechanics, and gentry.” Indeed, 
Mason maintained that “a full and adequate representation in the general gov- 
ernment” was simply impossible because “it would be too expensive and too 
unwieldy.” He also argued that power should be given “with a sparing hand to 
a government thus imperfectly constructed.”'” 

Inadequate representation was especially troubling, Mason contended, in 
the context of taxation. The modes of taxation, although “of the utmost conse- 
quence,” were to be determined under the Constitution by federal representa- 
tives possessed of neither “common interest with us nor a fellow feeling for us.” 
Smith similarly warned of the danger of affording the federal government “free 
access to our pockets” when it did not provide for “a genuine and fair represen- 
tation of the people.”!”° 

Large districts not only would make it difficult for representatives to ac- 
quire familiarity with local circumstances but also would make it harder for 
those who, in Smith’s words, “walk in the plain and frugal paths of life” to get 
elected. Mason warned that a House of sixty-five members would consist of 
“the great—the wealthy—the well-born.” Such a House “must form an aris- 
tocracy, and will not regard the interests of the people.” Smith observed that 
when the number of offices was small, “the office will be highly elevated and 
distinguished.” Only men renowned for “birth, education, talents, and wealth” 
would be deemed worthy of holding office by “the common people,” who re- 
spected such characteristics. In addition, only “conspicuous military, popular, 
civil or legal talents” would possess the influence necessary to carry elections 
in districts containing thirty or forty thousand inhabitants.’ 

Observing that in the English shires men of enormous fortune would spend 
£30,000 or £40,000 to get themselves elected to Parliament, Henry predicted 
that poor men would have no chance of competing in large congressional dis- 
tricts. The risk of aristocracy would be compounded if, as John Tyler warned 
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at the Virginia ratifying convention, Congress fixed salaries for its members 
so low that only rich men could afford to seek office. Increasing the size of the 
House, by contrast, would “open a door for the admission of the substantial 
yeomanry of your country” and prevent the government’s falling “into the 
hands of the few and the great.”!”’ 

Smith conceded that able representation required “extensive political and 
commercial information, such as is acquired by men of refined education, who 
have leisure to attain to high degrees of improvement.” Yet, he insisted, sound 
representation also required “that kind of acquaintance with the common con- 
cerns and occupations of the people, which men of the middling class of life 
are, in general, much better competent to than those of a superior class.” With 
regard to taxation, for example, a competent representative must have not only 
“an acquaintance with the abstruse parts of the system of finance” but also “a 
knowledge of the circumstances and ability of the people in general” and of 
“how the burdens imposed will bear upon the different classes.” Members of 
the middling class, Smith argued, could be trusted not to lay excessive bur- 
dens on the poor because doing so would affect them as well, and also not to 
enact laws that rendered property insecure because they, too, owned property. 
Indeed, Smith went so far as to argue that the middling class might make better 
representatives because they would be “more temperate, of better morals and 
less ambition than the great.”!”** 

Finally with regard to the size of the House, Antifederalists argued that a 
smaller number of representatives would be more easily corrupted by brib- 
ery or foreign intrigue than a larger one. “Corruption” of House members by 
the president could be a special problem, Patrick Henry warned, because the 
Constitution disqualified congressional representatives from appointment 
only to those offices created—or for which salaries had been increased— 
during their terms in office. Representatives remained eligible for appoint- 
ment to all other federal offices, which left presidents with ample enticements 
to influence susceptible legislators.” 

A House that Antifederalists believed afforded only a shadow of representa- 
tion was all the more troubling because the Constitution also departed from 
the usual American practice of annual elections for members of the lower 


* This last point was too much for New York chancellor Robert R. Livingston to bear. He 
strongly objected to what he described as Smith’s denunciation of the wealthy as “vicious and 
intemperate,” and he insisted that they were as “honest and virtuous as any class in the com- 
munity.” He also wondered if the Antifederalists genuinely wished to exclude from governance 
“the learned, the wise, [and] the virtuous,” and he sarcastically asked if the best way to populate 
Congress would be to “go out into the highways, and pick up the rogue and the robber ... and 
bring in the poor, the blind and the lame.” 
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house of a legislature. “A Columbian Patriot” criticized the shift from annual 
to biennial elections on the grounds that “a frequent return to the bar of their 
constituents” was “the strongest check against the corruptions to which men 
are liable, either from the intrigues of others of more subtle genius or the pro- 
pensities of their own hearts.” Another Massachusetts Antifederalist referred 
to annual elections, which had always been the practice in the Commonwealth, 
as “the safeguard of the liberties of the people” and warned that abandon- 
ing such elections was “the avenue through which tyranny will enter.” Some 
Antifederalists favored an even shorter congressional term of six months, 
which was the tenure in office for the lower houses of the state legislatures of 
Connecticut and Rhode Island.'*° 

Federalists offered rebuttals to their opponents’ various criticisms of the 
design of the House. John Jay defended its being smaller than most state leg- 
islative assemblies on the grounds that Congress was entrusted mostly with 
objects that “comprehend the interests of the states in relation to each other 
and in relation to foreign powers.” To successfully pursue such objectives, a 
representative did not require an intimate familiarity with the interests and 
needs of local communities. “[F]ive or ten honest and wise men from each 
state,” according to the Federalist “Landholder,” would be “more competent 
than a hundred.” By contrast, state legislatures dealt with local issues, includ- 
ing petitions from individuals and towns. The just resolution of such matters, 
Jay explained, required more “minute and local information.” 

Even in fields in which Congress would necessarily intrude on local 
matters—such as tax policy—Federalists argued that only a general knowl- 
edge of agriculture, manufacturing, and commerce was required for wise 
legislation, not familiarity with intimate local detail. Some Federalists 
also defended the small size of the House on the grounds that it would save 
money.” Finally, Federalists questioned why their opponents would prefer the 
Confederation Congress, to which most states sent even fewer delegates, to the 
House of Representatives designed by the Constitution.” 

Although they defended a relatively small size for the House, Federalists 
adamantly denied that Congress would ever try to reduce the number of rep- 
resentatives below sixty-five or that it would unreasonably resist a proposed 
increase. At the New York ratifying convention, Hamilton admitted that the 
Constitution did not explicitly bar Congress from reducing the size of the 
House, while insisting that “the true and genuine construction of the clause 
gives Congress no power’ to do so. Other Federalists went further and offered 


*In response to the argument that a small House would save taxpayers money, Melancton 
Smith noted that the amount involved was small and insisted that “[t]he man who would seri- 
ously object to this expense to secure his liberties does not deserve to enjoy them.” 
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reassurances that Congress would treat the ratio of one representative per 
thirty thousand people as a floor as well as a ceiling, which meant that the size 
of the House would probably increase to at least 100 members after the first 
census was taken in 1790 (in fact, it increased to 105).'*° 

In the absence of any consensus as to the ideal size of a representative 
assembly—New York’s lower house had 65 members, South Carolina’s 100, 
and Massachusetts’s well over 250—Hamilton argued that Congress must 
have discretion to set the proper ratio of constituents to representatives. In 
response to their opponents’ charge that self-interested congressional rep- 
resentatives would never agree to dilute their individual clout by increasing 
the size of the House, Federalists argued that Congress would be powerless 
to resist public demands for such a change. In addition, they noted that con- 
gressional representatives would have an offsetting incentive to increase the 
House’s size: Doing so would afford them additional opportunities to run for 
office. Only a few small-state delegations, Federalists insisted, would have any 
vested interest in resisting an expansion of the House.'** 

Federalists also defended biennial elections for the House. Contrasting 
the two-year terms of the House of Representatives with the seven-year terms 
of the British House of Commons, Madison insisted that biennial elections 
would be sufficient to ensure “sympathy” and “fellow feeling” between rep- 
resentatives and their constituents. Wilson argued that “in a government as 
large as that of the United States,” where a delegate from Georgia would have 
to travel nearly a thousand miles to the seat of the federal government, annual 
elections would be impractical. In addition, many Federalists observed that 
one-year terms in office would not permit representatives to acquire, in the 
words of Theodore Sedgwick of Massachusetts, “a general knowledge of such 
extensive and weighty matters” as would concern the nation.'* 

Furthermore, biennial elections, according to Federalist Fisher Ames of 
Massachusetts, would be “an essential security to liberty” by ensuring that 
“the sober, second thought of the people,” rather than “the momentary im- 
pulse of the public mind,” would become law. Ames added that limiting con- 
gressional representatives to annual terms would have disabled the House 
from “bear[ing] some proportion in point of importance” to the Senate, whose 
members served six-year terms. Federalists further observed that because the 
people, in all the states but two, played no direct role in selecting delegates to 
the Confederation Congress, the Constitution represented an advance in pop- 
ular governance, no matter how long the term of congressional representatives 
was. Finally, Federalists offered reassurances that expanding representatives’ 
terms in office from one year to two hardly made it inevitable that there would 
be additional expansions in the future—to five or seven years or even to tenure 
during good behavior—as their opponents charged.'*° 
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Federalists also denied that large House constituencies would necessarily 
result in the election of “aristocrats.” Hamilton insisted that voters were free 
to elect to office whomever they pleased; nothing in the Constitution made “a 
rich man more eligible than a poor one” for public office. Chancellor Robert 
R. Livingston agreed: In a republican government, “[w]e are all equally aris- 
tocrats. Offices, emoluments, honors are open to all.” Indeed, Livingston went 
even further, arguing that the wealthy would be comparatively disadvantaged 
in seeking political office because “[t]he rich are ever objects of envy,” which 
would operate “as a bar to their advancement.” At the Virginia ratifying con- 
vention, Randolph asked why the people would be any more likely to elect to 
federal office than to state office representatives who did not share “fellow- 
feeling” with them.'*” 


The Senate 


Antifederalists also raised numerous objections to the Senate—its appor- 
tionment, its size, the form of its representation, and its powers. Large-state 
Antifederalists criticized the fact that states were equally represented in 
the Senate. It was “quite ridiculous,” one Massachusetts Antifederalist ob- 
served, that “little Delaware” should count as much in national debates as 
Massachusetts, one of the most populous states. When Federalists defended 
the Senate’s departure from population-based apportionment as a compro- 
mise critical to the success of the Philadelphia convention, one southern 
Antifederalist professed not to be assuaged by “its being brought about by the 
inflexibility of the small, pitiful states to the North.” Many of the large-state 
Antifederalists’ other objections to the Senate probably were driven in part by 
what they perceived as the injustice of its apportionment.'** 

A few Antifederalists objected to the small size of the Senate. Thus, one 
North Carolina Antifederalist worried about “giving such extensive powers to 
so few men.” The Senate’s small size, according to Samuel Chase, would open 
the door to “bribery and corruption.”"*” 

More frequently, Antifederalists objected to the six-year terms of senators, 
which would, they charged, “destroy their responsibility and induce them 
to act like the masters and not the servants of the people.” Massachusetts 
Antifederalists warned that senators would “forget their dependence on the 
people and be loath to leave their places.” Six years was “too long to trust 
any body of men with power.” In that amount of time, senators could create 
enough offices and obtain sufficient influence to ensure their re-elections. 
Six-year terms might easily evolve, according to “A Columbian Patriot,” into 
“an appointment for life, as the influence of such a body over the minds of the 
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people will be co-equal to the extensive power with which they [senators] are 
vested.”!° 

Many Antifederalists also criticized the Constitution for not requiring 
mandatory rotation in office for senators, as the Articles had for congressional 
delegates. Mason declared, “Nothing is so essential to the preservation of a 
republican government as a periodical rotation. Nothing so strongly impels 
a man to regard the interests of his constituents as the certainty of returning 
to the general mass of the people, from whence he was taken, where he must 
participate in their burdens.” New York Antifederalist Gilbert Livingston wor- 
ried that because senators would be walled off in a federal town, associating 
“only with men of their own class” and becoming “strangers to the condition 
of common people,” they would be “apt to forget their dependence, lose their 
sympathy, and contract selfish habits.” Mandatory rotation in office, according 
to John Lansing, Jr., would “revive that sympathy with their [fellow citizens], 
which power and an exalted station are too apt to efface from the minds of 
rulers.”!7! 

Moreover, Melancton Smith argued, by creating more opportunities to 
become a senator, mandatory rotation would “bring forward into office the 
genius and abilities of the continent.” Thus, Smith supported the constitu- 
tional amendment proposed by his ally Gilbert Livingston, which would bar 
senators from serving more than six years in any twelve. Without such an 
amendment, Smith said, “there is no doubt that the senators will hold their 
office perpetually,” which would be “inconsistent with the established prin- 
ciples of republicanism.”!”” 

Some Antifederalists also lamented the absence of any provision in the 
Constitution authorizing state legislatures to recall senators—as the Articles 
had provided for congressional delegates. At the New York ratifying conven- 
tion, Smith and Lansing contended that if the purpose of the Senate was to 
protect the independence of the states, then state legislatures ought to have 
the power to recall senators who were not adequately fulfilling that role. Even 
if members of the House should not be subject to recall because “the impulses 
of the multitude are inconsistent with systematic government,” Smith stated, 
state legislatures would not “possess the qualities ofa mob.” Moreover, the fact 
that under the Articles no state had ever actually recalled its congressional 
delegates demonstrated that state legislatures could be trusted with such a 
power.'? 

One Massachusetts Antifederalist neatly captured the concern of many 
with regard to the Constitution’s provisions for representation generally and 
for the Senate specifically. The Articles had provided three different checks 
on congressional delegates: one-year terms in office, mandatory rotation, and 
state legislative recall. The Constitution removed all three, while conferring 
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vast new powers upon federal legislators, which might enable them to become 
2194 


I 


the people’s “masters and not servants. 

Antifederalists also objected to many of the powers that the Constitution 
conferred on the Senate. Although the Constitution did not permit the Senate 
to originate money bills, it did permit senators to amend them. Antifederalists 
demanded to know why, ifthe British House of Lords could not alter money bills 
originating in the House of Commons, the Senate was not similarly restricted.'”® 

Antifederalists objected as well to the joint exercise of the treaty- 
making power by the Senate and the president. Why should the House of 
Representatives, which more directly represented the people, not be included 
in treaty making? Some Antifederalists also objected to the absence of “any 
constitutional bounds” on the treaty-making power. While the Constitution 
stipulated that treaties were part of “the supreme law of the land,” “Federal 
Farmer” protested, it did not even require—unlike with regard to federal 
statutes—that treaties be “made in pursuance of the Constitution.”!”° 

In addition, many Antifederalists objected to the Constitution’s vesting in 
the Senate the power to try impeachments of federal officers. At the Virginia 
ratifying convention, Patrick Henry repeatedly complained of the absence of 
“true responsibility” in the new federal government. In Great Britain, govern- 
ment ministers who advised the Crown to pursue illegal measures were sub- 
ject to impeachment by Parliament. Yet if US senators did “anything deroga- 
tory to the honor or interest of their country”’—such as taking bribes to ratify 
a treaty contrary to the nation’s interests—“they are to try themselves,” which 
Henry said was an absurdity.'”” 

Antifederalists also denied that senators, whose advice and consent were nec- 
essary for the ratification of treaties, could be relied upon to convict a president 
whom the House had impeached for negotiating a treaty that bartered away the 
nation’s interests. How likely was it, William Grayson asked, that senators would 
convict a president on an impeachment when they had been his “partners in 
crime”? Moreover, while in England the consequence of conviction on an im- 
peachment might be severe criminal punishment—“blocks and gibbets,” Henry 
admiringly noted—under the Constitution the sanction upon conviction was 
limited to removal from office and future disqualification from holding federal 
office (though there was no bar on subsequent criminal prosecution).'** 

Reflecting upon the Senate’s shared powers over legislation, appointments, 
treaty making, and impeachments, one North Carolina Antifederalist worried 
that this branch of the federal government had been given “such an enormity 
of power, and with such an overbearing and uncontrollable influence, as is in- 
compatible with every idea of safety to the liberties of a free country, and is 
calculated to swallow up all other powers, and to render that body a despotic 


aristocracy.”!”” 
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Federalists offered various responses to the Antifederalists’ criticisms 
of the Senate. Acknowledging that equal state representation in the upper 
house was unjust, large-state Federalists emphasized the population-based 
apportionment of the House, which was an improvement upon the Articles 
of Confederation. At his state’s ratifying convention, Edmund Pendleton ap- 
provingly observed that under the Constitution, Virginia would no longer 
have to pay one-sixth of the expenses of the union while enjoying no more 
influence in the public councils than Delaware.*” 

Federalists offered multiple justifications for the six-year terms of sena- 
tors. Hamilton argued that every republic required “some permanent body 
to correct the prejudices, check the intemperate passions, and regulate the 
fluctuations of a popular assembly.” Although the people were generally well 
intentioned, they did not “possess the discernment and stability necessary for 
systematic government” and were “frequently misguided by ignorance, by 
sudden impulses, and the intrigues of ambitious men.” Madison similarly ob- 
served that the Senate could act “as a defense to the people against their own 
temporary errors and delusions” by “suspend|ing] the blow meditated by the 
people against themselves, until reason, justice, and truth can regain their au- 
thority over the public mind.” 

In addition, Federalists noted that lengthy terms in office would afford sena- 
tors “due acquaintance with the objects and principles oflegislation.” The Senate, 
together with the president, was to manage the nation’s foreign affairs, which re- 
quired knowledge that Hamilton insisted “is not soon acquired.” Longer terms 
in office would enable the Senate to pursue longer-term projects and to supply 
what Madison called the requisite “sense of national character” that foreign na- 
tions would demand in their negotiations with the United States.” 

Federalists also observed that six-year terms were just two years longer than 
those of state senators in New York and one year longer than those of senators 
in Maryland. In addition, Federalists denied that six-year terms were likely to 
evolve into tenure during good behavior. A six-year absence from state govern- 
ment, they argued, would diminish senators’ influence with state legislatures, 
thus reducing their chances of reappointment.” 

Federalists defended the Constitution’s omission of mandatory rotation 
in office for senators. Roger Sherman of Connecticut argued that ineligibility 
for re-election would “abridge the liberty of the people” to choose their own 
representatives* and “remove one great motive to fidelity in office.” In addi- 
tion, Sherman noted that “nothing renders government more unstable than 


* Antifederalists replied that age and citizenship restrictions on federal officeholding equally 
impinged upon the people’s right to choose representatives, yet nobody seemed to oppose such 
restrictions. 
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a frequent change of the persons that administer it.” In the New York ratify- 
ing convention, Robert R. Livingston denounced mandatory rotation as “an 
absurd species of ostracism—a mode of proscribing eminent merit and banish- 
ing from stations of trust those who have filled them with the greatest faithful- 
ness.” Hamilton warned that a man who knew he was about to be rotated out 
of office would “turn his attention chiefly to his own emolument” and might 
even be tempted “to perpetuate his power by unconstitutional usurpations.”*”* 

Federalists also defended the Constitution’s failure to vest state legislatures 
with the power to recall senators. Livingston insisted that senators should rep- 
resent not only the interests of state governments but also those of the union, 
yet this “could never be done if there was a power of recall, for sometimes it 
happens that small sacrifices are absolutely indispensable for the general good 
and safety of the confederacy, but if a senator should presume to consent to 
these sacrifices, he would be immediately recalled.” Richard Morris, a fellow 
New York Federalist, agreed that subjecting senators to recall “would create a 
slavish subjection to the contracted views and prevailing factions of the state 
governments” rather than “firmness and vigor in the national operations.” 
Reminding the New York ratifying convention of Rhode Island’s experiment 
in monetary and fiscal radicalism, Hamilton warned that a power of recall 
would make state legislatures, which were constituted so as to feel the people’s 
“prejudices and passions,” a vehicle “in which the evil humors may be con- 
veyed into the national system.” For similar reasons, Federalists defended the 
Constitution’s denying state legislatures the power to set senators’ salaries.” 

Federalists denied their opponents’ charges that the Constitution con- 
ferred dangerous powers on the Senate. The House’s exclusive power to origi- 
nate money bills would enable it to “do everything,” James Iredell of North 
Carolina insisted, because “[a] government cannot be supported without 
money.” Charles Pinckney called the House “the moving spring of the system” 
because it controlled the power of the purse, upon which depended the raising 
of armies and navies and the payment of government salaries. By threaten- 
ing to withhold supplies from the government, Federalists argued, the House 
could compel the Senate to agree to its proposals. Madison defended, against 
Antifederalist criticisms, the Senate’s power to amend money bills—even if it 
could not initiate them—as essential to avoiding “disagreeable disputes” be- 
tween the two branches. He also noted (inaccurately) that most of the state 
constitutions that barred upper houses of legislatures from initiating money 
bills did not prohibit them from offering amendments.*”® 

Federalists also defended the Constitution’s vesting the Senate with shared 
responsibility over treaties, while the House was excluded altogether from the 
treaty-making process. Wilson explained that at least some treaty negotiations 
had to be conducted in secret, which meant that only a smaller body such as the 
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Senate could be entrusted with the task. Moreover, treaty negotiations involv- 
ing nations that were thousands of miles apart—which would usually be the 
case when the United States was one of the parties—were bound to be time- 
consuming, yet the House was unlikely to be in session for lengthy periods of 
time. Furthermore, Wilson noted, even ifthe House could not directly partici- 
pate in treaty making, it could effectively block treaties that it found objection- 
able by declining to enact legislation to implement them. In any event, Senate 
abuses of the treaty-making power would be checked by the president.”” 

Federalists denied that vesting the power to try impeachments in the 
Senate undermined the accountability of the federal government. At the time 
of the ratifying contest, it was unclear whether members of Congress quali- 
fied as “officers of the United States,” who were the only permissible objects 
of the impeachment power. However, Federalists insisted that even if senators 
could not be impeached, they could be criminally prosecuted for any abuses 
of office.*”® 

Moreover, Federalists argued, if senators were eventually deemed to be 
among the federal officeholders liable to impeachment, Antifederalists were 
mistaken to think that senators would never convict their colleagues in im- 
peachment trials. Iredell observed that the grounds for impeachment were 
limited to corruption or some other “wicked motive’—not merely the exercise 
of bad judgment—and he insisted that senators would not hesitate to remove 
colleagues from office if such serious wrongdoing were proved. Charles 
Cotesworth Pinckney noted, in addition, that turnover in office would ensure 
that many of the senators called upon to try an impeachment of their col- 
leagues for, say, ratifying a treacherous treaty would have played no role in its 
approval and thus could serve as impartial judges.” 

Although large-state Federalists often conceded that the Philadelphia 
convention—at the behest of small-state delegations—had granted the Senate 
greater power than they would have liked, they nonetheless insisted that the 
Senate’s power was not dangerous. For one thing, as Iredell observed, any con- 
cerns arising from senators “not immediately” representing the people ought 
to be ameliorated by their representing “the representatives of the people, 
who are annually chosen.” Furthermore, he noted, in their legislative capac- 
ity, senators could “do nothing without the concurrence of the House of 
Representatives, and we need look no further than England for a clear proof 
of the amazing consequence which representatives of the people bear in a free 
government.” The British House of Lords—with its hereditary nobility, vast 
fortunes, and complete independence from the people—was far more poten- 
tially dangerous than the US Senate. Yet, in practice, the Lords’ power had 
proved, according to Iredell, “far inferior to that of the Commons.” Finally, 
Wilson charged that objections to the Senate’s powers came “with a bad grace” 
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from Antifederalists who purported to favor conferring expanded powers on 
a unicameral Confederation Congress that was neither popularly elected nor 
checked by either a president or a judiciary.” 


The President 


Many Antifederalists also objected to the executive department created by the 
Constitution. A single magistrate with the military at his disposal, according 
to one Pennsylvania Antifederalist, would be “in fact an elective king.” Patrick 
Henry similarly objected that the Constitution “squints towards monarchy.” 
Mason warned that the nation should not assume that all presidents would 
be as “disinterested and amiable” as Washington, and he proposed a constitu- 
tional amendment to require the consent of both houses of Congress before 
the president assumed personal command of armies in the field. Mason also 
objected that permitting the president to grant pardons even in cases of trea- 
son was dangerous because he might pardon crimes “which were advised by 
himself.”*"" 

Antifederalists charged that the electoral college system for selecting the 
president was a “deception” to delude the American people into believing that 
they were making the choice. Given the relatively small number of electors, 
“A Columbian Patriot” argued, such a system was “nearly tantamount to the 
exclusion of the voice of the people in the choice of their first magistrate. It is 
vesting the choice solely in an aristocratic junto, who may easily combine in 
each state to place at the head of the union the most convenient instrument 
for despotic sway.” Antifederalists further warned that after Washington had 
ceased to be a candidate, the House of Representatives would in fact choose 
the president in forty-nine elections out of fifty. Because the House would 
select from among the top five vote getters when no candidate received the 
votes of a majority of the appointed electors, it would be possible to become 
president while receiving relatively few electoral votes. Furthermore, accord- 
ing to Grayson, the president would rarely be chosen “without the interpo- 
sition of foreign powers,” much as European nations had intervened in the 
appointment of executives in Poland and Sweden to protect their trade and 
preserve the balance of power in Europe.””” 

In large states such as Virginia, Antifederalists objected to the small states’ 
disproportionate influence in choosing the president when the selection fell to 
the House, where voting would be by state delegation. Grayson warned that 
“the seven eastern states will always elect” the president, which meant that he 
was likely to make treaties that favored the interests of the carrying states over 
those of the staples-exporting states.” 
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Antifederalists regularly objected to the Constitution’s omission of manda- 
tory rotation in office for the president. In South Carolina, “Cato” warned that 
the president’s eligibility for re-election would transform the office into one 
of tenure during good behavior. When combined with the president’s great 
powers, this would give him many of the qualities of a king. Mason declared 
that the president’s eligibility for re-election violated “the great fundamental 
principle of responsibility in republicanism.” Although voters were free not to 
re-elect him, “the experience of all other countries and even our own” sug- 
gested that the president would “be continued in office for life” because “great” 
men were always re-elected.”!* 

Upon first receiving a copy of the Constitution in Paris, Jefferson likewise 
identified as a principal flaw the absence of mandatory rotation in office for 
the president. “Experience concurs with reason in concluding,” Jefferson told 
Madison, that “the first magistrate will always be reelected if the Constitution 
permits it,” thus becoming “an officer for life.” In a letter to John Adams, 
Jefferson objected, “Once in office and possessing the military force of the 
union, without either the aid or check of a council, he [the president] would 
not be easily dethroned.” Jefferson predicted that this “perpetual re-eligibility 
of the president” would “be productive of cruel distress in our country.” He 
explained to Edward Carrington of Virginia why the omission of a provision 
for mandatory rotation in office for the president “has scarcely excited an ob- 
jection in America”: “Our jealousy is only put to sleep by the unlimited con- 
fidence we all repose in the person to whom we all look as our president [i.e., 
Washington]. After him inferior characters may perhaps succeed and awaken 
us to the danger which his merit has led us into.””!* 

Reflecting such concerns, Virginia Antifederalists proposed a constitutional 
amendment to require mandatory rotation in office for the president. Their 
New York counterparts suggested limiting the president to a single seven-year 
term, as the Philadelphia convention had tentatively agreed upon several times.” 

Federalists, responding to their opponents’ charges that the president 
would become an elective king, defended a unitary executive on the grounds 
of greater accountability; the president could not, in Wilson’s words, “roll upon 
any other person the weight of his criminality.” Especially in the context of 
military operations, Iredell argued, “secrecy, dispatch, and decision” required 
vesting the executive power in a single person.”"”” 


* Ina similar vein, Gouverneur Morris told Washington that “should the idea prevail that you 
would not accept the presidency, it would prove fatal in many parts.” People were willing to place 
Washington in an elevated office because of his “great and decided superiority,” but they “would 
not willingly put any other person in the same situation because they feel the elevation of others 
as operating (by comparison) the degradation of themselves.” 
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Yet Federalists emphasized that, unlike the British king, the president did 
not have the power to declare war, raise armies and navies, or call up the mi- 
litia, and he could not appoint people to office or make treaties without the 
acquiescence of the Senate. Moreover, Federalists noted, the president’s veto 
power was qualified, while the king’s was absolute. The president served only 
four-year terms, while a king served for life. Federalists also argued that if the 
British House of Commons, which had less of a popular backing than would 
the House of Representatives, had proved capable of resisting encroach- 
ments by the king, then surely the president could pose no threat to the lib- 
erties of the American people. Moreover, even if all other checks failed, the 
president—unlike the British king—could always be impeached and removed 
from office.”'* 

Federalists also defended the electoral college system for selecting the pres- 
ident. Given that the electors would cast ballots in their own states on the same 
day, corruption would be almost impossible. Although small states might have 
the advantage in the House’s selection of the president—on those occasions, 
widely assumed to be frequent, when no candidate won the votes of a major- 
ity of the appointed electors—large states would have greater influence over 
the electoral college’s “nomination” of the candidates from whom the House 
would choose. To the objection that state legislatures might retain for them- 
selves the power to choose presidential electors, some Federalists replied that 
denying this right to the people would be obviously inappropriate, even if tech- 
nically not forbidden by the Constitution. Finally, Federalists protested that 
their adversaries were quick to criticize the electoral college system—which 
the Philadelphia convention had agreed upon only after agonizing for weeks 
over the method of selecting the president—but slow to propose a superior 
alternative.” 


Checks and Balances 


Antifederalists also objected to the Constitution’s system of checks and bal- 
ances. The Reverend James Madison, who was the president of the College of 
William and Mary, told his cousin James Madison that “the quantum of power 
proposed to be given to the new Congress” was less objectionable than the 
fact that this power was not “distributed in such a manner as might preserve, 
instead of threaten destruction to, the liberties of America.” Specifically, the 
Framers had departed from a pristine separation of powers. For example, the 
Constitution gave the president a share of the legislative power through the 
veto, and the Senate a share of the judicial power through the trial of impeach- 
ments anda share of the executive power through the ratification of treaties.””° 
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Thus, Pennsylvania Antifederalists objected to the “undue and danger- 
ous mixture of the powers of government.”* They argued that, according to 
Montesquieu’s teachings, combining “[s]uch various, extensive, and important 
powers ... in one body of men [the Senate] is inconsistent with all freedom.” 
Virginia Antifederalists favored an amendment declaring that the legislative, 
executive, and judicial powers “should be separate and distinct.” 

Antifederalists especially objected to the constitutional provisions that 
“dangerously connected” the president with the Senate—jointly empowering 
the two branches with regard to treaty making and the appointment of federal 
officeholders. Although Madison’s cousin generally praised the work of the 
Philadelphia convention, he nonetheless considered it “essential to every free 
government that the legislative and executive departments should be entirely 
distinct and independent.” Uniting the powers of these branches “threatens 
ruin to republicanism itself” because such a “government must soon degener- 
ate into a tyranny.” Mason likewise objected to the “alarming dependence and 
connection” between the Senate and the president. These branches would be 
“continually supporting and aiding each other” and would “form a combina- 
tion that cannot be prevented by the representatives [i.e., the House].”””” 

Some Antifederalists, such as Elbridge Gerry, worried that such a blend- 
ing of powers would give the president “undue influence over the legislature.” 
Others worried that the president would become too dependent upon the 
Senate. Thus, one North Carolina Antifederalist predicted that the president’s 
“firmness” could not “long prevail against the overbearing power and influ- 
ence of the Senate.” 

Antifederalists similarly charged that the Constitution, by making the vice 
president the president of the Senate, “dangerously blend|[s] the executive and 
legislative powers.” Mason called the vice president “not only an unneces- 
sary but a dangerous officer.” Virginia Antifederalist Arthur Lee, the brother 
of Richard Henry Lee and an American diplomat during the Revolutionary 
War, objected that the vice president’s “sole business seems to be to intrigue.” 
Antifederalists would have preferred that the Senate choose its own presiding 
officer from among its members.”** 

Rather than splitting a power—such as that over appointments— between 
the president and the Senate, many Antifederalists would have preferred that 
the Constitution give the president alone the power but make him subject 
to the constraint of an executive council. Mason especially objected to the 
Constitution’s omission of such a council—he had repeatedly raised the same 


objection at the Philadelphia convention—which was “a thing unknown in any 


* They were being more than a little disingenuous, given their strong support for the 
Pennsylvania state constitution, which created a unicameral legislature and a weak governor. 
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safe and regular government.” Mason declared that “power and responsibility 
are two things essential to a good executive, the first of which cannot be safely 
given, nor the latter ensured, where the legislative Senate [rather than a coun- 
cil] form a part of the executive.” Under the Constitution, Mason objected, 
“the guilty try themselves,” as the president’s impeachment would be tried by 
his “counsellors” in the Senate. By contrast, an executive council subject to re- 
moval from office through Senate trials ofimpeachments would have provided 
“real responsibility.” Such a council, in Mason’s view, should ideally consist of 
six members, two chosen from each of the three regions of the country by votes 
of the states and the House. Another proposal, offered by a North Carolina 
Antifederalist, was for an executive council consisting of one member per state 
(which would mimic the apportionment of the Senate).”?5 

Antifederalist concerns about possible coordination between the Senate 
and the president were particularly acute because these were seen as the more 
aristocratic branches of the government. Antifederalists worried that the in- 
direct methods of selecting presidents and senators, their lengthy tenures in 
office, and the vast constituencies they represented would hugely advantage 
“aristocrats” in the competition for these offices, whereas many Antifederalists 
believed that the “middling sort” were perfectly competent to administer the 
government.””° 

Thus, despite the Constitution’s explicit prohibition on the granting of 
“titles of nobility” by either Congress or the state governments, one of the 
Antifederalists’ principal criticisms of the Constitution was that it would 
foster an aristocracy. Even the elite Virginia Antifederalists raised this ob- 
jection. Richard Henry Lee worried that the Constitution “in its first prin- 
ciples” was “highly and dangerously oligarchic.” Grayson declared that the 
Constitution was organized so as “to form an aristocratic body.” Mason had 
similarly warned at the Philadelphia convention that “the dangerous power 
and structure of the government” would probably culminate in “a tyrannical 
aristocracy.”*”” 

Not surprisingly, “middling” Antifederalists and their backwoodsmen 
allies were even more prone toward raising this objection to the Constitution. 
“Centinel” (probably Samuel Bryan of Pennsylvania), who embraced a con- 
spiratorial view of the Constitution, warned that ratification would lead to “a 
permanent aristocracy”—rule by the “wealthy and ambitious, who in every 
community think they have a right to lord it over their fellow creatures.” 
Pennsylvania Antifederalists predicted that “lordly and high minded” officers 
of the national government would have “a perfect indifference for, and con- 
tempt of,” the people. Although conceding defects in the Articles, one Georgia 
Antifederalist nonetheless worried that the Constitution would pave the way 
for “an aristocratical government whereby about 70 nabobs would lord over 
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three millions of people as slaves.” Another Antifederalist sharply observed 
that if the Constitution were ratified, “we shall in future be perfectly contented 
if our tongues be left us to lick the feet of our wellborn masters.””*** 

Some Antifederalists blamed the Constitution’s aristocratic bent on the 
elitist sensibilities of the delegates attending the Philadelphia convention. 
According to one Pennsylvania Antifederalist, although Wilson was admit- 
tedly a man of “sense, learning, and extensive information, ... [t]he whole 
tenor of his political conduct has always been strongly tainted with the spirit 
of high aristocracy.” Wilson despised “what he calls the inferior order of the 
people,” and “popular assemblies offer to his exalted imagination an idea of 
meanness and contemptibility which he hardly seeks to conceal.” According 
to this critic, Wilson believed that “[m]Jen of sublime minds ... were born a 
different race from the rest of the sons of men,” and to them only “high heaven 
intended to commit the reins of earthly government.” The rest of mankind 
“were born to serve, to administer food to the ambition of their superiors and 
become the footstool of their power.”””? 

Federalists offered responses to the separation-of-powers objections of their 
opponents. In reply to the Antifederalist charge that the Constitution improp- 
erly blended legislative, executive, and judicial powers, William Davie assured 
the North Carolina ratifying convention that Montesquieu had meant only 
that the entirety of such powers ought not to be combined in a single branch. 
Wilson likewise told the Pennsylvania convention that the Constitution’s de- 
partures from a strict separation of powers were “but few, and they are not dan- 
gerous.” Indeed, some such departures were critical to enabling each branch 
to fend off depredations by the others. Even those state constitutions that ex- 
plicitly mandated a complete separation of powers, Wilson observed, had de- 
parted from that ideal in practice—for example, by empowering legislatures 
to select governors and their executive councils. Moreover, Federalists noted, 
the British system, which was the object of Montesquieu’s great admiration, 
departed even further than the Constitution did from a pristine separation of 
powers: The House of Lords acted in both legislative and judicial capacities, 
and the king possessed, at least in theory, a veto power over legislation, as well 
as the power to appoint Lords and—in effect—Commoners as well (through 
the creation of “rotten boroughs” with very few constituents).”*° 


* Twenty-year-old John Quincy Adams expressed similar views, explaining why the man 
with whom he was reading law, Theophilus Parsons, favored ratification (which Adams distinctly 
did not): “Nor do I wonder at all that he [Parsons] should approve of it [the Constitution], as it 
is calculated to increase the influence, power and wealth of those who have any already. If the 
Constitution be adopted it will be a grand point gained in favor of the aristocratic party. There are 
to be no titles of nobility, but there will be great distinctions, and those distinctions will soon be 


hereditary, and we shall consequently have nobles, but no titles.” 
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Federalists also defended the Constitution’s division of the treaty-making 
power between the Senate and the president. In most countries, they observed, 
the executive alone exercised this power. However, elected presidents were 
more vulnerable to foreign bribes than were unelected monarchs, who pre- 
sumably could not live in greater splendor in a country other than their own 
and whose interests were inextricably tied with those of their nation. Thus, 
presidents could not be safely delegated the entirety of the treaty-making 
power. In addition, while large-state Federalists conceded that awarding 
tiny Rhode Island the same influence over treaty ratification in the Senate as 
mighty Virginia or Massachusetts violated every principle of justice, they ex- 
plained that the Philadelphia convention would have failed unless concessions 
were made to small-state delegations over the apportionment and powers of 
the Senate.”?! 

Federalists also responded to their adversaries’ charge that the Constitution 
eliminated true responsibility from the government by making the president 
triable for impeachment by senators with whom he shared various powers. 
Madison insisted that the American Constitution created greater accountabil- 
ity than the British one by subjecting the president to impeachment, whereas 
only the king’s ministers—and not the king himself—could be impeached. 
Iredell argued that the Senate could be relied upon to remove a treacherous 
president from office. Because impeachment and conviction would be war- 
ranted “only for an error of the heart and not of the head,” the president could 
not be removed from office simply for negotiating an unwise treaty. Yet, Iredell 
insisted, if bribery or some “other corrupt motive” had induced him to agree 
to such a treaty, and through “artifices and misrepresentation” he had man- 
aged to conceal that motive from senators, then they would happily remove 
him from office once his “villainy” was revealed, especially because they would 
resent his having made them “the instrument of his treacherous purposes.””*” 

Federalists defended the Framers’ decision not to establish an executive 
council. If the president were barred from acting without the acquiescence 
of such a council, then the “[s]ecrecy, vigor, dispatch, and responsibility” re- 
quired of the executive would be undermined. Iredell explained that the pres- 
ence of an executive council would make it “difficult often to know whether 
the president or counsellors were most to blame. A thousand plausible excuses 
might be made, which would escape detection.” Moreover, Edmund Randolph 
noted, if the president were “a man of dexterity,” he would simply control his 
council, thus nullifying its checking function.** 

In addition, according to Iredell, devising a good executive council would 
have proved difficult. States would have been jealous if councilors were chosen 
from only a few states or regions, which might result in favoritism. Yet to avoid 
that problem by providing for one councilor per state would have resulted in 
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great expense, as “A Landholder” observed, especially because the council 
would have been “composed of great characters, who could not be kept attend- 
ing without great salaries.”*** 

Iredell explained that the Antifederalists’ desire for an executive council 
derived from British practice and that people were generally resistant to depar- 
tures from tradition. Yet under the British constitution, because the king could 
do no wrong, he could be neither impeached nor criminally prosecuted for his 
actions. Thus, it was “of the utmost moment” that the king have advisers who 
“should be personally responsible” for their advice. Yet because the president 
was in fact punishable by law for his crimes and subject to removal from office 
by impeachment for treason, bribery, or other high crimes and misdemean- 
ors, there was not “the same reason here for having a council which exists in 
England.”** 

Still, Iredell conceded that the president had “such extensive and impor- 
tant business to perform” that he must have “the means of some assistance to 
enable him to discharge his arduous employment.” The president’s power to 
require the opinions of his principal executive officers was, “in some degree, 
substituted for a council.” That the advice must be in writing, as required by 
the Constitution, would induce his cabinet members to be more cautious in 
giving it and create greater responsibility.”*° 

Federalists adamantly denied the charge that the Constitution would fur- 
ther the creation of an American aristocracy. Noting the prohibition on titles 
of nobility and the guarantee to each state ofa republican form of government, 
Madison asked what “further proof” would be required “of the republican 
complexion of this system.” So long as all of the federal government’s powers 
derived “directly or indirectly from the great body of the people,” Madison 
insisted that no aristocracy was possible. South Carolina Federalist David 
Ramsay similarly observed that the Constitution barred “[aJll distinctions of 
birth, rank and titles” and that “no privileges are conferred on the rich or the 
few, but what they hold in common with the poor and the many.””*’ 

Wilson professed not even to understand the term “natural aristocracy.” 
Every office in the US government was “open to the poor as to the rich.” If nat- 
ural aristocracy meant a government administered by “those most noted for 
their virtue and talents,” who could possibly object? Admitting that large con- 
centrations of wealth in a few hands could be dangerous, Charles Cotesworth 
Pinckney denied cause for such concern in the United States. Most states had 
eliminated primogeniture; property would be divided equally among chil- 
dren; uncultivated frontier land would prevent “dangerous distinctions of for- 
tune’; and, outside of the South, property was “almost equally divided.”*** 

Some Federalists went so far as to criticize their opponents’ charges of aris- 
tocracy as “uncandidly calculated to alarm and catch prejudices.” Federalists 
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accused Antifederalists of drawing false distinctions between classes of 
men while claiming to be advocates for the middling and lower classes. One 
Pennsylvania Federalist objected to a New York Antifederalist’s writing under 
the pseudonym “Plebeian,” given that the Constitution would create a “free 
and equal government, which rejects every preposterous distinction of blood 


or titles.”?” 


Article I, Section 10 


Some Antifederalists also criticized Article I, Section 10, which, among other 
things, barred states from issuing paper money, making anything but gold or 
silver legal tender, or impairing the obligation of contracts. Observing that 
the Constitution would forbid the states from issuing paper money, South 
Carolina Antifederalist Rawlins Lowndes asked, “[B]ut what evils had we 
ever experienced by issuing a little paper money to relieve ourselves from any 
exigency that pressed us?” Lowndes recalled that South Carolina had issued 
paper bills every year and recalled them every five “with great convenience and 
advantage.” Paper money “carried us triumphantly through the war, extricated 
us from difficulties generally supposed to be insurmountable, and fully estab- 
lished us in our independence.””*” 

The Pennsylvania Antifederalist “Deliberator” warned that under Article 
I, Section 10, “[nJo state can give relief to insolvent debtors, however distress- 
ing their situation may be.” At the New York ratifying convention, Melancton 
Smith argued against depriving states of potentially useful powers over the 
economy simply because “some bad laws have been passed in most of the states” 
as a result of “the difficulty of the times.” The Massachusetts Antifederalist 
“Candidus” proposed amending the Constitution to allow states, with 
Congress’s consent, to adopt the measures forbidden by Article I, Section 10. 
Concurring with that proposal, Luther Martin declared that Maryland and 
other states “had formerly received great benefit from paper emissions” and 
that it was “impossible to foresee that events may not take place which shall 
render paper money of absolute necessity.”**! 

In response, most Federalists did not hesitate to disparage paper money and 
debtor relief laws, and they openly celebrated Article I, Section 10. Charles 
Cotesworth Pinckney declared that paper money “had corrupted the morals 
of the people; it had diverted them from the paths of honest industry to the 
ways of ruinous speculation; it had destroyed both public and private credit, 
and had brought total ruin on numberless widows and orphans.” His cousin 
Charles Pinckney explained that paper money “always carrie[d] the gold and 
silver out of the country and impoverishe[d] it,” discouraged foreign merchants 
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from participating in trade with America, undermined commerce between the 
states, and enabled “debtors in the [legislative] assemblies” to defraud their 
creditors. New York Federalists declared it “high time” to abolish that “wicked 
and fraudulent system of paper money,” which had opened a door “to fraud, 
villainy and discord.”*” 

Federalists praised Article I, Section 10, as “the soul of the Constitution” 
and its “best” provision. It would “produce respectability” among the states 
and “teach them to cultivate those principles of public honor and private hon- 
esty which are the sure road to national character and happiness.” “[F]ounded 
on the strongest principles of justice,” Article I, Section 10, would also “re- 
store credit, and credit is a mine of real wealth.” Virginia Federalist Bushrod 
Washington predicted that Article I, Section 10, would “restore confidence be- 
tween individuals and bring into circulation a considerable quantity of money 
which fear and diffidence had locked up.”**” 

Yet Federalists generally denied the charge that the Constitution would 
force states to pay off their existing paper currency at face value. They in- 
sisted that Article I, Section 10, did not apply retrospectively and indeed 
that to interpret the Constitution to force states to redeem their paper cur- 
rency at par would itself be a kind of ex post facto law, prohibited by the 
Constitution.*** 


Actual Motivations 


These were the principal arguments Antifederalists raised against the 
Constitution and the Federalists’ responses. Yet participants in the ratifying 
contest frequently made whatever arguments they thought would be most 
likely to influence those voters and convention delegates who were undecided 
on ratification. Thus, the arguments made in favor of and against ratification 
do not necessarily correspond to the true reasons that some people supported 
the Constitution in 1787-88 and others opposed it. What, if anything, can 
be determined about the factors that genuinely explain people’s stances on 
ratification?** 

Over the course of the last century, historians have proposed a variety of 
factors or considerations to account for the division between Federalists 
and Antifederalists over ratification. Early in the twentieth century, Charles 
Beard famously offered an economic interpretation of the conflict over the 
Constitution. In his view, supporters of ratification were mostly creditors 
determined to suppress state debtor relief laws and inflationary monetary 
schemes, as well as speculators in government securities who stood to make 
a fortune from the creation of a powerful national government possessed of 
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sufficient taxing power to pay off its debt at face value. Antifederalists, accord- 
ing to Beard, were mostly debtor farmers.”*° 

Beard occasionally seemed to be charging the Framers with lining their 
own pockets: “The overwhelming majority of members [of the Philadelphia 
Convention] ... were immediately, directly, and personally interested in the 
outcome of their labors at Philadelphia, and were to a greater or lesser extent 
economic beneficiaries from the adoption of the Constitution.” At other times, 
however, he suggested only that the Framers advanced the economic interests 
of the class to which they belonged: “The purpose of [this] inquiry is not, of 
course, to show that the Constitution was made for the personal benefit of 
the members of the Convention. Far from it.... The only point here consid- 
ered is: Did they represent distinct groups whose economic interests they un- 
derstood and felt in concrete, definite form through their own personal ex- 
perience with identical property rights ... ?” The crux of Beard’s argument, 
which relied on the propensity of government securities holders to support the 
Constitution, was convincingly refuted in the 1950s.**” 

Some subsequent historians have offered revised economic interpretations 
of the division between Federalists and Antifederalists. Jackson Turner Main 
argued that the contest over ratification divided those who participated in the 
market economy from those who did not. Merchants, urban tradesmen, and 
those farmers who supplied cities or produced surplus crops for export tended 
to be Federalists. Those farmers who were more isolated from commercial 
markets tended to be Antifederalists.*** 

Other historians, most notably Gordon Wood, have preferred a social ex- 
planation of the division between Federalists and Antifederalists. According 
to this view, supporters of ratification were predominantly affluent, well- 
educated, and mostly well-born persons who were distressed at having been 
displaced from political power over the preceding decade by the “middling” 
classes, such as shopkeepers, tavern owners, and skilled craftsmen.’ 

Thus, for example, in 1777, one member of the Georgia elite, objecting to 
the character of a delegate appointed to the Continental Congress, lamented 
that the better sort of people had “lost that influence they otherways would 
have had,” and government had “got into the hands of those whose ability or 
situation in life does not entitle them to it.” Such persons “must ruin the coun- 
try if not timely prevented by some alteration” in the scheme of government. 
In 1787, Theodore Sedgwick objected to the men “of stupidity, vice, [and] 
meanness” who inhabited the Massachusetts legislature. At the Philadelphia 
convention, Elbridge Gerry likewise observed that in Massachusetts “the 
worst men get into the legislature”; several of them “had lately been convicted 
of infamous crimes.” Gerry charged that “[m]en of indigence, ignorance and 
baseness spare no pains, however dirty, to carry their point against men who 
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are superior to the artifices practiced.” Madison agreed that “unfit characters” 
were having “too great success” at getting elected to the Virginia legislature.”*° 

In this view, upper-crust Federalists were determined to use constitutional 
reform to restore what they saw as the natural order of things. Through the 
use of large constituencies, indirect elections, and longer terms in office, the 
Constitution would ensure that the “better sort” of people were elected to 
national office. Conversely, by this account, the middling and lower classes 
tended to oppose the Constitution because they understood it as part of a 
conspiracy to subjugate them politically by establishing a more “aristocratic” 
government.** 

In the early 1960s, Stanley Elkins and Eric McKitrick offered a genera- 
tional explanation of the divisions over ratification, observing that, on average, 
Federalists were about ten to twelve years younger than Antifederalists. The 
median age of the delegates to the Philadelphia convention was forty-three, 
and several of the most prominent delegates were in their mid-thirties or even 
younger. The formative experiences of this younger generation—people such 
as Hamilton, Madison, Gouverneur Morris, and Charles Pinckney—were ser- 
vice in the Revolutionary Army and in the Confederation Congress. Such na- 
tionalizing experiences had left these relatively young men favorably inclined 
toward more centralized government power. Unhappy experiences dealing 
with obstreperous state governments during the war had left soldiers such as 
Washington and Henry Knox (and a young John Marshall) profoundly skepti- 
cal as to whether states had any constructive role to play in the new govern- 
ment framework.”*” 

By contrast, according to this interpretation, the formative experiences of 
Antifederalist elder statesmen—people such as Patrick Henry, George Mason, 
and Samuel Adams—were the various political confrontations with Great 
Britain that began with colonial resistance to the Stamp Act in 1765. Many of 
these older men had played little or no role in the Confederation Congress— 
at least after its early years. Their service in colonial governments, which had 
effectively mobilized resistance to British rule, left them more favorably dis- 
posed toward local government authority and gravely concerned about the 
risk of distant governmental power turning tyrannical.” 

Thus, for example, as soon as fifty-five-year-old Richard Henry Lee for- 
mulated his critique of the Constitution, he instinctively sent it to sixty-five- 
year-old Samuel Adams, assuming that his fellow Revolutionary-era patriot 
and “dear friend,” with whom he had toiled “in the vineyard of liberty,” would 
concur with his concerns about a powerful centralized government. Indeed, 
many of the older Antifederalists explicitly warned during the ratifying de- 
bates that the country was at risk of enacting the same policies that had in- 
spired it to revolt against Great Britain a decade earlier. Antifederalist Amos 
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Singletary, who was sixty-six years old in 1788, told the Massachusetts rati- 
fying convention that “if anybody had proposed such a Constitution as this 
in [1775], it would have been thrown away at once.” Likewise, one New York 
Antifederalist observed that the Constitution “departed widely from the prin- 
ciples and political faith of 76, when the spirit of liberty ran high.”*** 

Other scholars have argued that disagreements over political philosophy— 
rather than disparate economic or social interests—best explain the division 
between Federalists and Antifederalists. From this perspective, opponents of 
ratification simply agreed with Montesquieu’s maxim that republican govern- 
ment could thrive only in small, relatively homogeneous communities that 
fostered citizens’ virtue—that is, the willingness to subordinate self-interest 
to the greater good of the community—and enabled tight connections be- 
tween representatives and their constituents. As Samuel Adams asked Richard 
Henry Lee, “Can this national legislature be competent to make laws for the 
free internal government of one people, living in climates so remote and whose 
‘habits and particular interests’ are and probably always will be so different?”** 

By contrast, according to this interpretation, Federalists tended to embrace 
Madison’s theory of the large republic, which rejected Montesquieu’s un- 
derstanding. As we have seen, Madison argued that an extended geographic 
sphere would expand the heterogeneity of the population’s interests, which 
was the best safeguard against the formation of majority factions that would 
oppress minorities. In addition, greater physical distance would ensure looser 
ties between representatives and their constituents, which would enable rep- 
resentatives to “refine and enlarge” the interests of their constituents, thus 
further reducing the risk of majority oppression. That this political-theory in- 
terpretation does not explain why Madison happened to hold the ideas he did 
while Mason and Lee held very different ones hardly refutes the notion that 
differences in ideas—and not just in interests—may partially explain the divi- 
sion between Federalists and Antifederalists.**° 

In a similar vein, Max Edling has recently argued that Federalists and 
Antifederalists were mainly divided over the wisdom of conferring upon the 
national government the sort of taxing and war-making powers that would be 
necessary to turn lightly governed America into a powerful nation-state in the 


modern European mold.**” 


* As one aspiring poet colorfully put the point: 


Tho’ British armies could not here prevail 
Yet British politics shall turn the scale; 

In five short years of freedom weary grown 
We quit our plain republics for a throne. 
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Although no single factor can fully explain why some people became 
Federalists and others Antifederalists, it is possible to confidently identify 
a few factors of explanatory weight—most important, urban versus rural; 
creditor versus debtor; East versus West; North versus South; and religious 
affiliation. 

Residents of the largest cities—which were not very populous by modern 
standards (Philadelphia was the largest, with roughly thirty thousand people) — 
overwhelmingly supported the Constitution, regardless of class. In Baltimore, a 
grand procession in honor of Maryland’s ratification attracted more than three 
thousand participants of all economic strata. In Boston, when word reached 
tradesmen and mechanics that one of their delegates to the Massachusetts rati- 
fying convention, Samuel Adams, was inclined to oppose ratification, more than 
380 of them attended a meeting that unanimously declared their strong support 
for the Constitution. Indeed, the day after ratification by the Massachusetts con- 
vention, Henry Jackson, who had been an officer in the Continental Army, re- 
ported to his close friend Henry Knox that thousands of people of “every class” 
had assembled in Boston’s State Street “to express their joy.””** 

In Philadelphia and environs, Federalist candidates for the state ratify- 
ing convention outpolled Antifederalists by roughly five to one. In New York 
City, the margin was closer to twenty to one. Even in southern cities, such 
as Richmond, Norfolk, and Charleston, support for the Constitution was 
strong. A month after the Philadelphia convention ended, Randolph told 
Madison that “[t]he people of this town [Richmond] are still in rage for the 
Constitution.”*? 

Urban opinion was so enthusiastic for ratification that dissenting voices 
were sometimes forcibly suppressed. One Philadelphia Federalist reported 
such “enthusiastic zeal” for the Constitution that an opponent “hazards ill- 
usage and insult.” Indeed, Pennsylvania legislators who voted against calling 
a ratifying convention were attacked in their homes and in a lodging house 
by stone-wielding mobs that, according to one source, both abused them 
and frightened their wives. Similarly, in Boston, according to one newspaper 
report, the Constitution was “so very popular” that it was “dangerous to speak 
against it.”*°° 

What made the Constitution so popular in cities? Most urban merchants 
probably favored the Constitution because it would both enable Congress to 
foster free trade across the nation by suppressing protectionist state legisla- 
tion and constrain loose monetary policy in the states, which had harmed mer- 
chants by enabling debtors to repay loans in depreciated currency. Indeed, in 
May 1787, Providence merchants and tradesmen had urged the Philadelphia 
convention to provide for free interstate trade and not to neglect “the consid- 


eration of a general currency throughout the United States.”*"! 
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Urban shipping interests—including the workers who made, maintained, 
supplied, and manned ships—seem to have overwhelmingly supported the 
Constitution, probably because it empowered Congress to threaten retalia- 
tory trade restrictions through its power to regulate foreign commerce, which 
would help secure to Americans their fair share of the carrying trade. Thus, the 
Maryland Journal observed that “merchants and those concerned in shipbuild- 
ing” supported the Constitution because they were “contemplating a revival, 
extension, and protection of trade and navigation” under it. Likewise, small 
manufacturers, “anticipating, under the new government, an increase of their 
different manufactures from the operations of uniform duties on similar arti- 
cles imported into the United States,” seem generally to have supported ratifi- 
cation. Even outside of cities, those involved in large-scale agricultural export, 
such as the South’s largest planters—as well as the merchants and lawyers who 
were intertwined in commercial networks with them—tended to support the 
Constitution.” 

Because Article I, Section 10, barred states from issuing paper money and 
secured debt agreements against retrospective impairment by state legisla- 
tures, most large creditors had strong incentives to support ratification, and it 
is likely that most of them did so. At the Philadelphia convention, Gouverneur 
Morris had warned that the “monied interests” would oppose ratification 
if paper money emissions were not barred by the Constitution, and Oliver 
Ellsworth had predicted that by refraining from authorizing Congress to issue 
paper money, the Constitution would gain many “friends of influence.”*® 

During the ratifying contest, South Carolina Antifederalist Lowndes con- 
firmed the accuracy of such predictions: “[A] great number of gentlemen were 
captivated with this new Constitution because those who were in debt would 
be compelled to pay; others pleased themselves with the reflection that no 
more confiscation laws would be passed.” Enumerating the various features 
of the Constitution that different parties were applauding in the Philadelphia 
procession celebrating ratification by the requisite number of states on July 4, 
1788, Benjamin Rush observed that “the man of wealth realized once more the 
safety of his bonds and rents against the inroads of paper money and tender 
laws.” Writing from Petersburg, Virginia, in the fall of 1787, two mercantile 
partners declared, “If the new Constitution should not be adopted or some- 
thing similar, we are of opinion such is the interest and influence of debtors in 
our state that every thing will be at risk.” Of course, one need not view credi- 
tors supporting the Constitution as acting solely out of self-interest; most of 
them surely believed that Article I, Section 10, reflected uncontroversial prin- 
ciples of justice.”* 

Those creditors holding government securities—who were concentrated 
in northeastern cities and mainly consisted of merchants, lawyers, and other 
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professionals—had an even stronger incentive to support ratification.* As one 
of them stated, “As a public creditor, and weighing, like many good citizens, 
my own private advantage against the public good, I ought to wish for the most 
speedy adoption of the proposed plan.” Philadelphia businessman and politi- 
cal economist Pelatiah Webster explained, “[O]nly from a federal treasury can 
public creditors, of all descriptions, expect substantial and permanent justice.” 
The Constitution’s grant of a robust taxing power would enable Congress to 
raise sufficient revenue to pay off its debts. Moreover, the Philadelphia con- 
vention had agreed to a constitutional provision stating that “[aJll debts con- 
tracted and engagements entered into before the adoption of this Constitution 
shall be as valid against the United States under this Constitution as under the 
Confederation.””® 

Indeed, the convention had initially agreed to an even stronger provision, 
which would have declared that Congress “shall fulfill the engagements and 
discharge the debts of the United States.” However, several delegates had 
raised objections to this provision. Pierce Butler did not think that Congress 
should be obliged to make payments “as well to the blood suckers who had 
speculated on the distresses of others as to those who had fought and bled 
for their country.” Mason agreed that there was “a great distinction between 
original creditors and those who purchased fraudulently of the ignorant and 
distressed,” and he worried that imposing a mandatory duty on Congress to 
discharge its debts would “beget speculations and increase the pestilent prac- 
tice of stock jobbing.” Mason acknowledged the difficulty in distinguishing 
between those who had fairly bought federal debt on the open market and 
those who had taken advantage of the “ignorant and distressed,” but he did not 
wish to preclude Congress from attempting to draw such a line. After Gerry 
defended the “stock-jobbers” for bolstering the value of government securi- 
ties by creating a market for them, the convention overwhelmingly voted to 
substitute the provision that was ultimately adopted, which would neither in- 
crease nor diminish creditors’ entitlements from what they had been under the 
Articles of Confederation.” 

Wishing to go much further, John Rutledge had proposed to the conven- 
tion the appointment of a grand committee “to consider the necessity and ex- 
pediency of the United States assuming all the state [war] debts.” Rutledge 
argued that adding a provision to the Constitution for the federal assumption 


* Beard was not wrong to claim that government creditors— especially creditors of the federal 
government—had strong incentives to support ratification. His mistake was in overstating the 
extent to which those who drafted and ratified the Constitution held government securities at 
the time of their actions, as opposed to having purchased them by the time of Secretary of the 
Treasury Hamilton’s funding operation, beginning in 1790. 


The Antifederalists 383 


of the states’ war-related debts would be “just” because those debts had been 
“contracted in the common defense.” Such a provision was “necessary” be- 
cause the Constitution would require states to give up “the only sure source 
of revenue’—the impost—to the federal government. The provision would 
also be “politic, as by disburdening the people of the state debts, it would con- 
ciliate them to the plan.” Rufus King strongly supported Rutledge’s motion, 
noting that without such a constitutional provision, the state creditors might 
become “an active and formidable party” opposing ratification, out of fear that 
the Constitution would deprive the states of the best sources of revenue for 
repaying their own debts. King observed that under the Articles state creditors 
had been the strongest opponents of granting Congress the power to levy an 
impost for precisely this reason.” 

The convention agreed to appoint the committee that Rutledge had sug- 
gested, and the committee proposed that Congress have the power to dis- 
charge the war debts of the states as well as those of the federal government. 
However, Gerry now objected that the states had devoted varying degrees of 
effort to sinking their own war-related debts, and those that had done the most 
would be “alarmed if they were now to be saddled with a share of the debts of 
states which had done least.” The delegates agreed to postpone consideration 
of the matter, and when they returned to it just one day later, the language 
in this provision pertaining to the states’ war debts had mysteriously been 
dropped (without any recorded deliberation). Hamilton later recalled that he 
and Madison had discussed this issue during “an afternoon’s walk” while the 
convention was temporarily adjourned. According to Hamilton’s recollection, 
although “perfectly agreed in the expediency and propriety” ofa constitutional 
provision guaranteeing the federal government’s assumption of the states’ war 
debt, he and Madison “were both of opinion that it would be more advisable to 
make it a measure of administration than an article of constitution, from the 
impolicy of multiplying obstacles to its reception on collateral details.”*°* 

Yet few astute observers could have doubted that if the Constitution were 
ratified and Federalists elected to power, they would press for the federal gov- 
ernment’s assumption of the states’ war debt. Of course, government bond- 
holders who supported ratification need not have been acting solely out of self- 
interest. Undoubtedly, they were among those Americans most committed to 
the notion that governments must pay their debts—both as a matter of justice 
and as a means of maintaining a strong credit rating.*® 

Because most people believed that the federal government would fund the 
war debt if the Constitution were ratified, the price of federal securities rose as 
each step was taken toward the Constitution’s fruition. As one North Carolina 
Antifederalist observed, speculators looked at the Constitution and saw “they 
are to be paid in gold and silver.” The price of federal securities rose by a few 
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cents on the dollar when the Philadelphia convention met and then increased 
more as states began to ratify the Constitution. A New York merchant who 
was actively speculating in government securities noted that the price rose 
when Massachusetts became the sixth state to ratify the Constitution early in 
February 1788, then fell two weeks later when the New Hampshire convention 
unexpectedly adjourned without ratifying. The price of federal securities rose 
even more once the requisite number of states had ratified the Constitution. 
Then, in the first months of President Washington’s administration, as 
Secretary of the Treasury Hamilton’s plans for funding the debt became clear, 
the price skyrocketed.’” 

In the end, the bondholders had calculated correctly—indeed, some of 
them, late in the process, were trading with inside information. Hamilton 
succeeded in funding the federal government’s debt at par value, overcoming 
opposition from those (led by Madison in Congress) who favored discrimi- 
nating against speculators who had purchased their securities from soldiers 
and government suppliers at much lower prices. Against even more substantial 
opposition, Hamilton also succeeded in funding the vast majority of the states’ 
war-related debt.*”'* 

By the time Hamilton’s funding operation was consummated, government 
war debt had been concentrated into fewer and fewer hands. For example, just 
sixteen individuals owned SO percent of the federal debt held by Marylanders. 
Two hundred eighty individuals scattered across the nation held nearly two- 
thirds of all government securities, both state and federal. Although many se- 
curities holders would have purchased their paper after the Constitution was 
ratified, those whose holdings dated farther back had a powerful incentive to 
support ratification.”” 


* Ironically, in 1790, Madison led the (initially successful) opposition in Congress to federal 
assumption of the states’ war-related debts. Hamilton regarded this as a betrayal, given Madison’s 
support for assumption, both in 1783 when they were in Congress together and—according to 
Hamilton’s recollection—in their private conversation during the Philadelphia convention. 
Madison justified his switch on the grounds that he had favored federal assumption of state war 
debts as they stood at the end of the Revolutionary War, but not as they stood in 1790, by which 
time the states had devoted very different amounts of effort to retiring those debts. However, 
Hamilton was convinced that such a rapid change in Madison’s views could only be explained 
by Jefferson’s pernicious influence and by Madison’s having been “seduced by the expectation of 
popularity.” 

A congressional deadlock over the assumption issue was broken by a famous bargain between 
Madison and Hamilton that was brokered by Jefferson. Hamilton got federal assumption of state 
debts in exchange for Philadelphia’s becoming the nation’s temporary capital (which induced a 
couple of members of Pennsylvania's divided congressional delegation to support assumption) 
and the permanent capital being established on the Potomac River (which secured the votes of a 
couple of Virginia and Maryland congressmen). 
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At the opposite end of the socioeconomic spectrum, small farmers from 
sparsely populated counties that were not well integrated into commercial net- 
works seem mostly to have opposed ratification. For some of these people, as 
King wrote to Madison during the Massachusetts ratifying convention, their 
objections to the Constitution were grounded less in specific provisions than 
in a general sense that “the rich and ambitious” were plotting to exploit “the 
poor and illiterate.” Indeed, the Pennsylvania Antifederalist “Centinel” ac- 
cused “the wealthy,” through the guise of the Constitution, of the “most daring 
attempt to establish a despotic aristocracy among freemen that the world has 
ever witnessed.”*” 

Yet for many of the poor and middling farmers who opposed ratification, 
the critical factor may have been Article I, Section 10, which presumably 
would bar the sort of relief programs that a majority of states had enacted in 
the mid-1780s and that many farmers probably believed (or knew) had saved 
them from bankruptcy. Thus, the Pennsylvania Antifederalist “Deliberator” 
warned that under the Constitution, states could not grant relief to distressed 
debtors because they would be “expressly prohibited from passing any law im- 
pairing the obligation of contracts.” When Antifederalists exalted the state 
governments for enjoying the confidence of the people and warned that the 
federal government could inspire allegiance only through fear, many of them 
probably had in mind the fiscal and monetary disputes of the 1780s.” 

At the Philadelphia convention, Nathaniel Gorham of Massachusetts had 
predicted that “an absolute prohibition of paper money would rouse the most 
desperate opposition from its partisans.” In his conjectures on whether the 
Constitution would be ratified, Hamilton agreed with Gorham, predicting op- 
position from “all men much in debt who will not wish to see a government es- 
tablished, one object of which is to restrain the means of cheating creditors.”*”* 

Writing to Madison during the Massachusetts ratifying convention, 
Gorham confirmed the accuracy of his earlier prediction: “[A]ll men who are 
in favor of paper money and tender laws” were opposing the Constitution. 
Madison reported to Jefferson that the provisions barring states from issuing 
paper money and impairing the obligation of contracts (together with the pro- 
vision on treaties) “created more enemies [to the Constitution] than all the 
errors in the system positive and negative put together.” Writing from New 
Hampshire, Washington’s private secretary Tobias Lear observed that “[t]he 
opposition here (as has generally been the case) was composed of men who 
were involved in debt, and of consequence would be adverse to any govern- 
ment which was likely to abolish their tender laws and cut off every hope of 
accomplishing their favorite plan of introducing a paper currency.””” 

To be sure, one cannot fully credit Federalist estimates of the amount 
of opposition to ratification that derived from dishonest debtors who were 
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seeking to “defraud their creditors.” Federalists had obvious incentives— 
both political and psychological—to disparage the motives of their adversar- 
ies. Yet some Antifederalists agreed that “the principal weight of opposition” 
to ratification derived from Article I, Section 10. More significantly, several 
academic studies have found strong correlations between the voting patterns 
of state legislators and towns on the issues of paper money emissions and 
tax and debt relief in the mid-1780s and on ratification of the Constitution 
in 1787-88: The vast majority of those who had supported relief measures 
became Antifederalists.””” 

When Rhode Island voters rejected ratification in a referendum in March 
1788, one of the principal reasons was almost certainly concern that Article I, 
Section 10, would prevent the state from completing its program of redeem- 
ing the state debt in vastly depreciated paper currency, given that other pro- 
visions of the Constitution—most notably, the apportionment of the Senate 
and Congress’s power to regulate commerce—would obviously benefit Rhode 
Island. In addition, as we shall see in chapter 6, Article I, Section 10, elicited 
considerable criticism at the first North Carolina ratifying convention, which 
rejected unconditional ratification by a margin of greater than two to one. One 
of Washington's correspondents observed that “[w]hatever ostensible reasons 
may be offered” in North Carolina and Rhode Island “for the rejection of this 
Constitution, . . . the true one isthe inhibition of paper money.” Delegates from 
the central counties of Massachusetts, where support for Shays’s Rebellion had 
been strongest, voted by 86 percent to 14 percent against ratification at the 
state’s convention. Indeed, King reported to Madison from that convention 
that “the same infatuation, which prevailed not many months since in several 
counties of this state, and which emboldened them to take arms against the 
government, seems to have an uncontrollable authority over a numerous part 
of our convention.””’§ 

The perspectives and interests of those less affluent debtor farmers who dis- 
liked Article I, Section 10, were not well represented bythe elite Antifederalists, 
who tended to share their opponents’ disdain of tax and debt relief. For ex- 
ample, William Grayson, an elite Antifederalist leader from Virginia, had told 
Madison before the Philadelphia convention that a particular state legislative 
proposal to issue paper money was “one of the most iniquitous things I ever 
saw in my life.” Grayson could think of no “greater act of despotism than that 
of issuing paper to depreciate for the purpose of paying debts on easy terms.” 
Similarly, Richard Henry Lee, another member of the Virginia gentry who op- 
posed ratification, had privately observed while the Constitution was being 
drafted that individual debt “almost universally arises from idleness and ex- 
travagance” and would only be “remedied by industry and economy.” Thus, 
debtors had “no right to complain of” their plight.*” 
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Because the upper-echelon Antifederalists who wrote most of the newspa- 
per essays and gave most of the speeches opposing ratification tended to share 
their opponents’ disapproval of paper money and debtor relief laws, they rarely 
criticized Article I, Section 10, for banning such measures. Thus, for example, 
barely a word of criticism was directed at that provision during the Virginia 
ratifying convention, even though proposals for tax and debt relief had com- 
manded considerable political support in that state in the mid-1780s. Because 
elite Antifederalists and their more ordinary allies had such disparate perspec- 
tives on relief legislation, it is probably impossible to know with certainty how 
much of the opposition to ratification across the nation was driven by Article 
I, Section 10.7°° 

Nonetheless, at least some of the debtor farmers who had backed paper 
money and debt relief in the mid-1780s did support ratification, despite Article 
I, Section 10. For example, many New Hampshire towns that had elected 
legislators in the mid-1780s who voted to issue paper money chose ratifying 
convention delegates in 1788 who supported the Constitution, which would 
ban such legislation in the future. One possible explanation for this seemingly 
paradoxical behavior is that relief measures may have lost some of their appeal 
by the time of the ratifying contest, both because the economy was starting to 
improve and because Rhode Island’s extremist monetary policy had ignited a 
backlash against paper money.”*! 

Perhaps more important, many past defenders of relief legislation may 
simply have found enough attractive features in the Constitution to outweigh 
any dislike they had of Article I, Section 10. As we have seen, Federalists 
campaigned aggressively to convince ordinary farmers that their tax burdens 
would decline under the Constitution, and with it their need for relief legis- 
lation. Federalists argued that the federal government would derive most of 
its revenue from import duties, the brunt of which, they said, would be borne 
by the wealthy. Federalists also promised that regressive state taxes, which 
had proved so burdensome to farmers in the 1780s, would decline under the 
Constitution because states no longer would have to meet federal requisi- 
tions. Moreover, if the federal government were to assume states’ war-related 
debts, as seemed possible or even probable, then state tax burdens would di- 
minish even further. Federalists may also have persuaded some farmers that 
the Constitution would raise the value of their land by empowering Congress 
to use its power over foreign commerce to pry open foreign markets with the 
threat of retaliatory trade restrictions.” 

Thus, for example, a prominent New Jersey politician who had supported 
relief legislation in the past explained that he had decided not to oppose the 
Constitution because it would generate “immense sums” through import 
duties that would “ease the farmer and landholder and make the burden light.” 
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Other advantages conferred by the Constitution in particular states—equality 
of voting power in the Senate for small states, protection against New York’s 
impost for New Jersey and Connecticut, and security against violent conflict 
with Indian tribes for Georgia—probably convinced many past backers of 
relief legislation to support the Constitution despite Article I, Section 10. 

Another factor influencing opinion on ratification was regional: both East 
versus West and, to a lesser degree, North versus South. With regard to the 
former, Americans living along the coast tended to be far more enthusiastic 
about the Constitution than those inhabiting western counties. For example, 
in South Carolina, a crowd of twenty-eight hundred people marched through 
Charleston to celebrate the state’s ratification of the Constitution. By contrast, 
in the state’s backcountry, where leading Antifederalist Aedanus Burke re- 
ported that “all is disgust, sorrow, and vindictive reproaches against the system 
and those who voted for it,” the people had “a coffin painted black, which borne 
in funeral procession, was solemnly buried as an emblem of the dissolution 
and internment of public liberty.” One Pennsylvania Antifederalist declared 
that west of the Susquehanna River, “at least nine out of every ten [people] 
would at the risk of their lives and property be as willing to oppose the new 
Constitution as they were the British in their late designs.”*** 

Westerners not only tended to be more supportive of the debtor relief mea- 
sures that the Constitution prohibited but also reflexively opposed any mea- 
sures endorsed by easterners, who flaunted their polished manners and supe- 
rior educations and outvoted westerners in malapportioned legislatures. Had 
westerners known how close the Philadelphia convention came to explicitly 
discriminating against new western states in their congressional representa- 
tion, their suspicions of the Constitution would only have been exacerbated.*** 

Objecting to a constitutional requirement that Congress reapportion rep- 
resentation every ten years in response to a census, Gouverneur Morris had 
highlighted “the danger of throwing ... a preponderancy into the western 
scale.” Fear that “the poor but numerous inhabitants of the western country 
will destroy the Atlantic states” led Morris to argue that easterners should have 
the power “to keep a majority of votes in their own hands.” The backcountry 
was “always most averse to the best measures” and could not “furnish men 
equally enlightened to share in the administration of our common interests.” 
In addition, Morris worried that westerners would be less “scrupulous of in- 
volving the community in wars, the burdens and operations of which would 
fall chiefly on the maritime states.””*° 

During this debate at the Philadelphia convention, Gerry had likewise 
noted “the dangers apprehended from western states,” which he predicted 
would abuse power and “oppress commerce and drain our wealth.” By con- 
trast, Virginia delegates Mason and Madison had resisted the idea of subjecting 
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newly admitted western states to “degrading discriminations” and “unfavor- 
able distinctions.” By the narrow margin of five states to four—with New 
Jersey joining the four southern states in the majority—the convention had 
rejected a proposal by Gerry that the number of representatives in the House 
from newly admitted states should not exceed the total from the states that 
originally approved the Constitution.”*’ 

Westerners in Virginia and North Carolina, who inhabited the regions 
that would become the independent states of Kentucky and Tennessee in the 
1790s, had what they believed was a powerful additional reason to oppose rati- 
fication: They feared that the new national government would use its treaty 
power to bargain away their claim of navigation rights to the Mississippi River, 
as Secretary for Foreign Affairs John Jay had attempted to do in 1786. Blocking 
river access would inhibit the region’s growth and reduce the value of its land. 
The Mississippi River issue came up repeatedly at the Virginia ratifying con- 
vention, where the Kentucky region’s delegation eventually voted ten to three 
against ratification.”*** 

To be sure, not all westerners in the southern states opposed ratification. For 
example, John Brown, a Virginia congressional delegate from the Kentucky 
region who was described as “zealously attentive to the interests of the western 
settlers,” assiduously defended the Constitution in letters to the region’s del- 
egates to the Virginia ratifying convention.” 

Among those westerners supporting ratification, many were convinced of 
the need for a strong federal government that could raise an effective army to 
control Indian tribes. John Brown expressed hope that despite “the ill-advised 
attempt” to cede navigation rights on the Mississippi River, which had “laid 
the foundation for the dismemberment of the American empire by destroying 
the confidence of the people in the western country in the justice of the union,” 
Congress might still be able to “conciliate their minds and to secure their at- 
tachment to the confederacy.” Because there was “great reason to apprehend 
a general Indian war,” Brown hoped that Kentuckians might “see the danger 
and impropriety of breaking off from the union at this time.” Some residents of 
Pittsburgh, Pennsylvania, who supported ratification observed that the weak- 
ness of the Confederation Congress had prevented its taking “proper measures 
with the courts of Spain and Britain,” which had left westerners both “deprived 
of the advantages of the Mississippi trade, which is our natural right,” and 
“liable to the incursions of the savages” because the western forts had not yet 
been relinquished by the British, as required by the 1783 Treaty of Paris.””° 

The North-South axis was another regionally based factor explaining di- 
visions over the Constitution, as ratifying conventions in southern states 
supplied a much higher percentage of votes against the Constitution than 
did those in the North. In South Carolina, Antifederalist Lowndes warned 
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that under the new Constitution, the South would not have “the smallest 
chance of receiving adequate advantages,” and “the influence of the northern 
states would be so predominant against us, as to divest us of even the shadow 
of a republic.” If the Constitution were to be adopted, Lowndes predicted, 
“the sun of those southern states [would] set, never to rise again.” Similarly, 
former governor Benjamin Harrison of Virginia told Washington, “[I]f the 
Constitution is carried into effect, the states south of [the] Potomac will 
be little more than appendages to those to the northward of it.” Northern 
Antifederalists did not generally criticize the Constitution in this apocalyp- 
tic fashion.” 

While some southern Antifederalists warned that slavery would be at risk 
under the Constitution, the principal basis of their opposition seems to have 
been fear that northerners would control the national government and use its 
powers—especially those over commerce and treaty making—to the detri- 
ment of southern economic interests. As we have seen, the controversy over 
Jay’s negotiations with Spain regarding American navigation rights on the 
Mississippi River had left southerners profoundly distrustful of a northern- 
dominated Congress. Grayson told the Virginia ratifying convention that the 
Mississippi issue would determine “whether one part of the continent shall 
govern the other.” He declared, “God and nature have intended, from the 
extent of territory and fertility of soil, that the weight of population should be 
on this [the southern] side of the continent.” Yet northerners were determined 
to stymie western migration in order to block the formation of new southern 
states and thus retain control of the national government. Another Virginia 
Antifederalist, John Dawson, noting the recent “diabolical attempt” to surren- 
der American navigation rights on the Mississippi River, “on which depends 
the importance of the southern part of America,” told his state’s convention 
that he would oppose ratification without antecedent amendments in order to 
secure against any similar attempts in the future.” 

Partly because of the recent experience of southern states having 
been outvoted by northern states in Congress on Jay’s reinstruction, 
southern Antifederalists were especially troubled by two features of the 
Constitution: equal state representation in the Senate and the absence of a su- 
permajority requirement for commercial legislation. Explaining to Virginians 
his refusal to sign the Constitution in Philadelphia, Edmund Randolph called 
these the two “most repugnant” features of the document. Fellow Virginian 
Grayson warned that the interest of the northern carrying states was “strik- 
ingly different from that of the [southern] productive states,” and he predicted 
that “this government will operate as a faction of seven states to oppress the 
rest of the union.” In South Carolina, Lowndes warned that a Congress domi- 
nated by northerners would “fritter away the value of our produce to little or 
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nothing by compelling payment of exorbitant freightage.” A North Carolina 
Antifederalist worried, simply, that the North “will always outvote us.””° 

Even if southerners were likely eventually to gain control over Congress as 
population flowed southward and westward and new states joined the union, 
Mason pointed out that it was a peculiar argument “that we should cheerfully 
burn ourselves to death in hopes of a joyful and happy resurrection.” Southern 
Antifederalists therefore proposed constitutional amendments to require 
two-thirds majorities in Congress for the enactment of commercial legislation 
and three-fourths majorities for the ratification of treaties ceding navigational 
claims.”* 

Additional factors may partially explain the greater opposition to ratifica- 
tion in the South than in the North. As we have seen, most people assumed 
that if the Constitution were ratified, the new federal government would fund 
its debt—and probably at par value. Yet southerners held a very small per- 
centage of that debt. For example, southerners owned as little as 7 percent of 
the final settlement certificates issued by the federal government to civilian 
creditors during the war and only about 16 percent of the total federal debt. 
Furthermore, southern planters who were indebted to British creditors feared 
that the federal court system to be established under the Constitution would 
be less sympathetic to their interests than were more politically accountable 
state courts.” 

One final factor accounting for a small share of divisions over the 
Constitution was religion. Religious dissenters—especially Baptists in states 
such as Virginia, North Carolina, and Massachusetts—disproportionately op- 
posed ratification. In Massachusetts, about two-thirds of the Baptist delegates 
attending the state ratifying convention (of whom there were at least twenty) 
voted against the Constitution. As the ratifying contest heated up in Virginia 
early in 1788, Madison’s father told him that most of the Baptists in Madison’s 
home county of Orange were opposing ratification. Many Virginia Baptists, 
who had suffered religious persecution as recently as the 1770s, regarded 
the Constitution, which omitted any explicit safeguard for religious liberty, 
as a step backward from the Virginia Statute for Religious Freedom, which 
they had struggled for years to enact in Virginia, finally succeeding in 1786. 
Similarly in North Carolina, Baptist minister Henry Abbot insisted at the 
state’s ratifying convention that Americans not “be deprived of the privilege of 
worshipping God according to their consciences.”*”° 

Perhaps ironically, some religiously devout persons argued against ratifica- 
tion on the opposite grounds—that the Constitution afforded too much protec- 
tion for religious liberty by forbidding any religious test for federal officehold- 
ers. Such persons believed that republican government required a virtuous 
citizenry and that virtue was best instilled through Protestant Christianity. 
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Thus, for example, in New Hampshire, the state constitution explicitly de- 
clared the religious foundations of republican government—“morality and 
piety, rightly grounded on evangelical principles, will give the best and great- 
est security to government, and will lay in the hearts of men the strongest ob- 
ligations to due subjection”’—and required that the principal state officehold- 
ers be Protestants. One delegate to the Massachusetts convention who voted 
against ratification argued that “a person could not be a good man without 
being a good Christian,” and thus rulers ought to take an oath that they be- 
lieved in Christ or at least in God.” 

Antifederalists of this ilk believed that the Constitution had gone too far 
in the direction of religious toleration. One Massachusetts Antifederalist 
“shuddered at the idea that Roman Catholics, papists and pagans might be 
introduced into office.” In the North Carolina ratifying convention, one 
Antifederalist expressed the wish “that the Constitution had excluded Popish 
priests from offices,” while another objected that the absence of a religious 
test for officeholding would constitute “an invitation for Jews and pagans of 
every kind to come among us,” and thus might “endanger the character” of the 


nation.??°* 


During the ratifying contest, Federalists frequently complained that their op- 
ponents raised, “out of doors,” arguments against the Constitution that they 
were unwilling to embrace openly in ratifying conventions. Yet the Federalists 
themselves often defended particular constitutional provisions in very differ- 
ent terms than the Framers had at the Philadelphia convention.””” 

On occasion, when this happened, a particular Federalist was simply 
making the best ofa bad situation, defending a constitutional provision that he 


* Federalists offered two different sorts of responses to such objections. First, a few of them 
argued strongly in favor of broad religious toleration. In this view, the United States was charac- 
terized by extraordinary religious diversity, and nobody should be excluded from federal office 
simply for holding viewpoints that were outside the mainstream. Thus, James Iredell of North 
Carolina declared, “[A] man may be of different religious sentiments from our own, without 
being a bad member of society.” Religious qualifications for officeholding, according to Isaac 
Backus, a Baptist minister who supported ratification in Massachusetts, had been “the greatest 
engine of tyranny in the world.” 

Second, some Federalists agreed with their adversaries that atheists, pagans, and perhaps 
others were not suited to hold office, but nonetheless maintained that religious oaths were an 
ineffective means of excluding them. Atheists, for example, did not dread the vengeance of God 
and thus would not hesitate to take a false oath. For this reason, voters would have to be trusted 
to select only persons of good moral character to represent them. In addition, these Federalists 
offered reassurances that Protestant voters were unlikely to elect Jews, Muslims, and infidels to 
political office even in the absence of religious tests. 
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himself had opposed in Philadelphia. Madison and Hamilton were frequently 
confronted with this problem in writing The Federalist. 

Thus, in the ratifying contest, Madison defended the Constitution’s pe- 
culiar blend of federalist and nationalist features, whereas in Philadelphia 
he had argued for a much more consistently nationalist approach and had 
been despondent when his colleagues repeatedly outvoted him. For ex- 
ample, in Philadelphia, Madison had strongly opposed state legislatures’ 
selecting senators, but at the Virginia ratifying convention he lauded the 
national government’s dependence on states for the selection of its of- 
ficeholders as a safeguard against oppression. At the New York ratifying 
convention, Antifederalist John Lansing, Jr., criticized Hamilton for argu- 
ing in Philadelphia for the subordination of the state governments while 
defending those governments in Poughkeepsie as essential to the pres- 
ervation of the people’s liberties.* With regard to various features of the 
presidency as well—the four-year term of office, the qualified veto power, 
and the limited share of the appointment power—Hamilton, in the de- 
bates over ratification, treated as virtues what he had disparaged as vices 
in Philadelphia.°”° 

On many other occasions, however, Federalists were simply being disin- 
genuous, refusing to defend particular constitutional provisions during the 
ratifying contest in the same terms that they had in Philadelphia for fear of 
alienating voters and ratifying convention delegates. Let us consider a few of 
the most striking examples of this phenomenon. 

The delegates to the Philadelphia convention had gone to great lengths 
to create a national government that would be insulated from populist po- 
litical pressure through mechanisms such as lengthy terms in office, indi- 
rect elections, and enormous constituencies. Even with regard to the House 
of Representatives, where the people’s influence would be most direct, the 
Framers had sought to weaken that influence by omitting provision for in- 
struction, recall, and mandatory rotation in office and securing the possi- 
bility of Congress mandating at-large elections through its power to regu- 
late the times, places, and manner of federal elections. By contrast, in the 
ratifying debates, Federalists responded to every charge that the federal 
government would become oppressive by emphasizing its utter dependence 


* When Hamilton denied the charge of inconsistency, he veered close to an outright lie. In 
Philadelphia, he had favored empowering the national government to appoint state officehold- 
ers. In his private “Speculations on the Constitution,” he had gone even further, expressing the 
hope that after the Constitution was ratified, the federal government would eventually “triumph 
altogether over the state governments and reduce them to an entire subordination, dividing the 
larger states into smaller districts.” 
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on the people. In response to criticisms of the Senate and the presidency, 
Federalists emphasized that the House would operate as a safeguard against 
possible abuse.*°* 

At the Philadelphia convention, most of the delegates not only had sought 
to reduce populist influence on the federal government but also had empha- 
sized the importance of establishing mechanisms to ensure that offices were 
held by the “better sort.” By contrast, in the ratifying debates, Federalists criti- 
cized their opponents for suggesting that anything in the Constitution would 
preclude the people from electing ordinary citizens to federal office. Thus, for 
example, in South Carolina, Charles Cotesworth Pinckney objected to the 
charge that under the Constitution, “everything would in future be managed 
by great men,” and he insisted that nothing in the document “prevents the 
president and senators from being taken from the poor as well as the rich.” In 
Philadelphia, however, he had argued against paying salaries to US senators, so 
that “the wealthy alone would undertake the service.”*” 

Atthe Philadelphia convention, several delegates had argued that the Senate 
ought to “represent the wealth of the nation,” possess the “aristocratic spirit,” 
and mimic the British House of Lords. Lengthy terms in office were necessary 
so that senators could act “as a check on the democracy.” By contrast, in the 
ratifying debates, Federalists insisted on “the republican complexion” of the 
Constitution, which barred titles of nobility and guaranteed to each state a 
republican form of government (which meant that anyone seeking to convert 
the government into an aristocracy would be committing treason). Federalists 
now denied that the Senate would foster aristocracy, and they defended six- 
year terms for senators primarily on the grounds that developing the foreign 
policy expertise necessary to advise the president wisely on treaty making re- 
quired considerable experience.*” 

On many smaller issues as well, Federalists offered very different defenses 
of particular constitutional provisions in ratifying conventions than they had 
in Philadelphia. In the ratifying contest, Federalists sometimes defended the 
small size of the House as a cost-saving measure, whereas in Philadelphia they 
had argued that it would facilitate the election of the “better sort” of people. 


* Only rarely during the ratifying contest did Federalists openly disparage popular partici- 
pation in government, as the delegates to the Philadelphia convention had frequently done. At 
the New York convention, Chancellor Robert R. Livingston declared that the people “in many 
instances could not know their own good” and that “they were rarely competent to judge of the 
politics of a great nation or the wisdom of public measures.” Also in New York, the Federalist 
“Caesar” (who may have been Hamilton) denied that ordinary people could “judge with any 
degree of precision concerning the fitness of this new constitution.” However, most Federalists 
chose—wisely, no doubt—not to openly disparage the abilities of the people, who would be 
voting for delegates to ratifying conventions. 
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In the ratifying debates, some Federalists celebrated as a crucial safeguard the 
constitutional provision requiring that money bills be initiated in the House, 
whereas in Philadelphia many delegates had disparaged that provision as 
meaningless. In Philadelphia, the Framers had defended staggering the terms 
of senators as necessary to reduce populist influence, while in the ratifying 
contest they argued that this provision would remove “all danger of an aristo- 
cratic influence” and put “a stop to intrigues.”*"* 

While Federalists often defended constitutional provisions during the rati- 
fying contest in very different terms than had the delegates in Philadelphia, 
Antifederalists frequently offered fancy theoretical justifications for positions 
that were probably driven mostly by considerations of interest. (Federalists, 
of course, did this too.) Virginia Antifederalists regularly objected to the con- 
solidationist tendencies of Article III, but their pressing concern seems to have 
been that federal courts would compel southern planters to pay their prewar 
debts to British creditors, as the Treaty of Paris seemed to require. Frequently 
invoking Montesquieu for the proposition that republican government 
could not thrive in a vast, heterogeneous country such as the United States, 
Antifederalists seem mostly to have been worried that the federal government 
created by the Constitution would be unlikely to afford tax relief to financially 
strapped farmers, as state governments had done in the 1780s. Much of George 
Mason’s professed unhappiness with the Constitution’s blending of powers be- 
tween the Senate and the president may have derived from his conviction that 
mighty Virginia had been unfairly deprived of its due influence in the Senate 
by the Connecticut Compromise.*” 

None of this is to deny that differences in ideas played some role in divid- 
ing people over the Constitution. For example, some Antifederalists were 
simply more worried than their Federalist adversaries that a powerful, unitary 
executive would become tyrannical. Similarly, although Mason and Richard 
Henry Lee were wealthy and elite, just like their Virginian political adversaries 
Washington and Madison, they seemed to worry a good deal more about the 
Constitution’s fostering a dangerous aristocracy. 

One can generalize to a certain extent about which sorts of people sup- 
ported and opposed ratification. City dwellers, across class lines, over- 
whelmingly endorsed the Constitution, while backwoodsmen largely op- 
posed it. Small farmers whose land was encumbered with debt were vastly 
more likely to oppose ratification than were lawyers and merchants, and 
their objections were frequently stated in class-conscious terms. Westerners 
were substantially more likely to oppose ratification than were easterners, 
and northerners supported the Constitution more than southerners. Small 
states, as we shall see in chapter 6, produced very few Antifederalists relative 


to large states.*°° 
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Yet at the level of particular individuals, it is hard to tell what explained at- 
titudes toward the Constitution. Wealthy and elite Virginians who had a great 
deal in common with one another nonetheless divided sharply over whether 
the Constitution ought to be ratified. As we have seen, Patrick Henry proved 
to be a diehard opponent of ratification. He raised dozens of objections to the 
Constitution at the Virginia ratifying convention. Yet it is impossible to know 
his real reasons for opposing it, which might have been as trivial as his not 
having participated in its drafting. Perhaps had Henry accepted his appoint- 
ment to the Philadelphia convention—and we cannot know his real reasons 
for declining that appointment either—he would have been inclined to sup- 
port ratification of the document that he would have played a role in drafting 
(though, of course, that constitution might also have looked very different be- 
cause of his involvement). 


The Ratifying Contest 


Proponents of a powerful national government relatively insulated from popu- 
list political influence had overcome great obstacles both in bringing about 
the Constitutional Convention and in carrying it to a successful conclusion. 
But could they convince Americans to ratify a document that so profoundly 
altered the nature of the union and the power and structure of the federal 
government?! 

Soon after the Philadelphia convention ended, Madison told Jefferson that 
“[t]he final reception which will be given by the people at large to the proposed 
system can not yet be decided.” Hamilton worried that the people’s “demo- 
cratical jealousy” would render them suspicious of a constitution that seemed 
to concentrate power in relatively few hands. Congressional delegate Stephen 
Mix Mitchell similarly doubted whether “those indomitable spirits” who had 
made the revolution possible “will ever give up so much of their natural or ac- 
quired liberty as is absolutely necessary in order to form a strong and efficient 
federal government.” 

For the Federalists, the stakes were enormous. Even allowing for their ob- 
vious incentive to exaggerate the extent of the nation’s current predicament, 
Federalists seemed genuinely—as confirmed by their private correspondence— 
to regard ratification as critical to the future well-being of the United States. 
Washington told the Marquis de Lafayette that the ratification contest would 
“determine the political fate of America for the present generation and prob- 
ably produce no small influence on the happiness of society through a long suc- 
cession of ages to come.” Roger Sherman predicted “deplorable circumstances” 
should ratification fail: “Our credit as a nation is sinking. The resources of the 
country could not be drawn out to defend against a foreign invasion nor the 
forces of the Union to prevent a civil war.” Madison declared that if the nation 
rejected the Constitution, it would fall into “anarchy and disunion.”* 

Hamilton’s private speculations as to the likely consequences should the 
Constitution not be ratified were even more foreboding: “[I]t is probable the 
discussion of the question will beget such struggles, animosities, and heats in 
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the community that this circumstance, conspiring with the real necessity of 
an essential change in our present situation, will produce civil war.” Such an 
event, regardless of which parties eventually prevailed, would probably pro- 
duce “governments very different from the present in their principles.” Even 
the establishment of “monarchies in different portions of” the former republic 
was possible. Hamilton worried that even if civil war did not occur, several 
“confederacies [will] be established between different combinations of the 
particular states.” Even a “reunion with Great Britain, from universal disgust 
at a state of commotion, is not impossible.”* 

Many Americans noted that the ratifying contest would have vast implica- 
tions not only for their own country but for the entire world. As Hamilton 
noted in the first number of The Federalist, “It has been frequently remarked 
that it seems to have been reserved to the people of this country, by their con- 
duct and example, to decide the important question, whether societies of men 
are really capable or not of establishing good government from reflection and 
choice, or whether they are forever destined to depend for their political con- 
stitutions on accident and force.” A Connecticut Federalist, Governor Samuel 
Huntington, observed that “[n]Jever before did a people, in time of peace and 
tranquility, meet together by their representatives, and, with calm delibera- 
tion, frame for themselves a system of government. This noble attempt does 
honor to our country.”* 

Although Federalists deemed ratification imperative, it was in no sense 
inevitable. As we shall see, Rhode Island initially rejected the Constitution, 
and North Carolina declined to ratify until amendments were secured. New 
Hampshire probably would have taken one of these paths as well had Federalists 
not deftly adjourned the first meeting of the state’s ratifying convention before a 
vote on ratification could be taken. Only severe malapportionment in its ratify- 
ing convention enabled South Carolina to approve the Constitution. 

In three other large and critical states, the Constitution’s fate remained un- 
certain well into the ratification process, and the final margins in favor were 
razor-thin: 187 to 168 in Massachusetts, 89 to 79 in Virginia, and 30 to 27 in 
New York. Rejecting the Constitution had obviously been a genuine possibil- 
ity in these states. Had three of the five largest states—perhaps even just one 
or two of them—chosen not to participate, the union almost certainly could 
not have succeeded.° 


The Nature of the Debate 


The contest over ratification was a great national debate, the likes of which 
the world had never previously witnessed. Within six weeks of the end of the 
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Philadelphia convention, nearly every newspaper in the country had reprinted 
the Constitution. One newspaper observed that Americans—a notably reli- 
gious people—were reading newspapers more avidly than the Bible in search 
of information about the proposed Constitution. This consuming passion 
was aided by the fact that literacy rates were higher in the United States than 
anywhere else in the world—an estimated 90 percent of white males in New 
England and 60 to 70 percent in the mid-Atlantic states. Citizen interest in 
whether the Constitution was ratified resulted in a comparatively high voter 
turnout in the elections for delegates to state ratifying conventions.’ 

In December 1787, Madison told Jefferson that “[t]he Constitution pro- 
posed by the late convention engrosses almost the whole political attention 
of America.” One Massachusetts resident observed that “[l]ittle else, among 
us, is thought or talked of.” The Constitution, according to a Virginia planter, 
“affords matter for conversation to every rank of beings from the governor to 
the door keeper.” An ardent Massachusetts Federalist declared, “I can bring 
myself to think of nothing but this important matter [ratification]; it is the last 
of my thought[s] when I go to bed and the first in the morning when I wake.” So 
many people wanted to hear the deliberations of the Massachusetts ratifying 
convention that spectators had to line up an hour in advance to get a seat, even 
though the venue had seating for nearly a thousand people.* 

Debate over the Constitution took place in taverns, boarding houses, 
stagecoaches, and political clubs. Brothers disagreed with one another over 
the merits of the Constitution, as did fathers with sons, and best friends with 
one another. Men kept their wives and fiancées informed with regard to de- 
velopments in the ratifying contest, and one woman, Mercy Otis Warren, 
pseudonymously contributed one of the Antifederalists’ most widely circu- 
lated pamphlets critiquing the Constitution. College students spent their 
summer vacations attending the debates in state ratifying conventions. 
Preachers delivered sermons on the Constitution, pro and con. Governor 
Hancock of Massachusetts declared a day of public thanksgiving to encour- 
age people to pray for the wisdom of the delegates to the state’s ratifying 
convention.’ 

While some of the debate over ratification was high-toned—one thinks, for 
example, of The Federalist and Letters to the Republican by “Federal Farmer”— 
much of it was characterized by invective and personal insult. One New York 
Antifederalist wrote that “[a] monkey has more unexceptionable claims to 
reason than the ‘Examiner’ [a Federalist author] to elegance or satire” and 
“every scavenger and chimneysweeper in the city” have more claim to wit. One 
Pennsylvania Antifederalist reported that the only supporters of ratification 
in Westmoreland County were “half-pay officers, Cincinnati, attorneys-at-law, 


public defaulters, and Jews.”! 
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Figure 6.1 Mercy Otis Warren, a political propagandist of the American Revolution 
and later one of its first historians, authored one of the most widely circulated and 
influential pamphlets opposing ratification of the Constitution. (Museum of Fine Arts, 
Boston) 


Federalists, in turn, gave as good as they got. One supporter of ratifica- 
tion in Massachusetts opined that “[t]he proper definition of the word anti- 
federalism is anarchy, confusion, rebellion, treason, sacrilege, and rapine,” 
while “the word federalism ... combined national honor, dignity, freedom, 
happiness, and every republican privilege.” A New York Federalist compared 
one of the opposition’s essayists to “a certain animal, described in Gulliver’s 
Travels, whose delight was, after hiding himself among the branches of a tree, 
to surprise the unwary passenger with a discharge of his excrements.”" 

Not infrequently, the invective turned into outright character assassina- 
tion. Federalists compared their opponents to Revolutionary War Loyalists 
and Tories, who had opposed the Declaration of Independence as premature 
in the same way that Antifederalists now criticized the Constitution as pre- 
mature. Federalists in New Hampshire charged Joshua Atherton, the leading 
Antifederalist in that state, who had been a Loyalist during the Revolutionary 
War, with wishing “to prevent the adoption of a system only because it will 
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put it out of the power of Britain to subjugate us.” Massachusetts Federalists 
compared leading Antifederalist Elbridge Gerry to Benedict Arnold. Of an- 
other prominent Antifederalist, they asked, “Where was Mr. Mason from 1775 
to 1783? What was the part he then took? Of his colleague, who did sign the 
Constitution [Washington], the admiring world well knows.” 

Antifederalists also assailed the character of their adversaries. In 
Massachusetts, they denounced Federalist Nathaniel Gorham, who repre- 
sented the state at both the Philadelphia convention and the state ratify- 
ing convention, as “[a] timid Whig before the war, and a cold friend to the 
revolution—till the danger was over. He has learned his politics in London, and 
is now (in America) going to give us the first fruits of his travels.” In Virginia, 
Antifederalists mocked Federalist Alexander White as a man of “notorious ti- 
midity” who had refused to fight for his country during the Revolutionary War 
but now dared to write newspaper essays attacking “respectable” Pennsylvania 
Antifederalists—“at the secure distance of 200 miles.” 

The abusiveness of the debate over ratification occasionally prompted less 
partisan observers to protest the lack of decorum. “A Citizen” of Georgia wrote 
that, while he had expected “cool and dispassionate inquiry” on “a subject of 
such magnitude and importance,” the public had been presented instead with 
“personal abuse and scurrility as though there were no other mode of proving 
the goodness of the proposed plan of government than by calumniating and 
vilifying the characters of its opposers.” Benjamin Franklin grew so weary of 
“the spirit of rancor, malice, and hatred” that characterized his state’s newspa- 
per coverage of the ratifying contest that he submitted an essay, entitled “On 
the Abuse of the Press,” to the Pennsylvania Gazette. Reading the state’s news- 
papers, Franklin observed, left the impression that Pennsylvania was “peopled 
by a set of the most unprincipled, wicked, rascally, and quarrelsome scoun- 
drels upon the face of the globe.” (The Gazette, which Franklin had founded, 
declined to publish his essay.)"* 

Vituperative assaults on one’s adversaries were not limited to the newspa- 
pers. At the Pennsylvania ratifying convention, Federalist delegate Stephen 
Chambers insulted opposition leader William Findley by noting that Findley 
had received just two votes when the Pennsylvania Assembly had balloted 
members to appoint delegates to the Constitutional Convention— evidence of 
the “insignificance of his [Findley’s] character,” according to Chambers. In re- 
sponse, Findley noted Chambers’s tendency “to discourse without reason and 
to talk without argument,” which afforded little “occasion to take much notice 
of anything that dropped from that quarter.” Chambers replied that he had “a 
perfect contempt both for Mr. Findley’s arguments and person.”’* 

In another episode at the Pennsylvania convention, Findley produced a 
copy of William Blackstone’s Commentaries on the Laws of England to support 
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his refutation of a particular historical claim made by Federalist leader James 
Wilson. Findley gratuitously added the observation that if his son “had been 
at the study of the law for six months and was not acquainted with the pas- 
sage in Blackstone, I should be justified in whipping him.” The following day, 
Wilson replied contemptuously that “those whose stock of knowledge is lim- 
ited to a few items may easily remember and refer to them.” He also quoted Sir 
John Maynard’s famous put-down of a petulant student who had reproached 
Maynard for his ignorance of a trivial point: “Young man, I have forgotten 
more law than ever you learned.”" 

Occasionally, exchanges between delegates at ratifying conventions 
became so heated that a duel seemed to be in the offing. When Edmund 
Randolph objected to the “aspersions” and “insinuations” that Patrick Henry 
leveled against him at the Virginia ratifying convention because Randolph 
had changed his mind on whether the Constitution should be uncondition- 
ally ratified, some observers anticipated that a challenge was about to ensue. 
Similarly, when John Lansing, Jr., disputed whether Alexander Hamilton’s 


Figure 6.2 William Findley of Pennsylvania, one of the most prominent “middling” 
Antifederalists in the nation and later a longtime member of the US House of 
Representatives. (Courtesy of Independence National Historical Park) 
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statements at the New York ratifying convention about the role of state gov- 
ernments under the Constitution were consistent with what Hamilton had 
said on that subject at the Philadelphia convention, “disputations” took place, 
according to one Federalist delegate, which it was feared might “terminate se- 
riously.” Antifederalist leader Elbridge Gerry and Federalist delegate Francis 
Dana nearly came to blows at the Massachusetts ratifying convention when 
Dana protested Gerry’s attempt, as an invited guest of the convention, to speak 
without a formal query being directed to him. (Gerry had chosen not to stand 
for election as a convention delegate but was invited by the convention to 
attend some of its sessions to answer questions about what had transpired at 
the Philadelphia convention.)"” 

During the ratifying contest, both sides claimed—and, judging from 
private correspondence, genuinely believed—that reason was on their side, 
while their opponents appealed to passion and prejudice. From the per- 
spective of George Washington, the Antifederalists had “a desire to inflame 
the passions and to alarm the fears by noisy declamations rather than to 
convince the understanding by some arguments or fair and impartial state- 
ments.” The Antifederalist “Philadelphiensis” returned the favor, accusing 
Federalists of answering “reason and argument with scurrility and personal 
invective.”"* 

Each side attacked the motives of the other. Federalists denounced their 
adversaries as state officeholders who “dread the lessening [of] their own 
power,” “friends of paper money,” Shaysites, and disunionists. Massachusetts 
Federalists accused Elbridge Gerry of opposing the Constitution because its 
ratification would cause a marked deterioration in the value of the state cer- 
tificates he was said to hold in vast quantities. A New England Federalist at- 
tributed Virginian Richard Henry Lee’s opposition to the Constitution to his 
“low envy of the brilliant virtues and unbounded popularity of that illustrious 
character [Washington].”!° 

Antifederalists, in turn, charged that those who wish “the people [to] gulp 
down the gilded pill blind-fold, whole, and without any qualification whatever 
... consist generally of the noble order of Cincinnatus, holders of public secu- 
rities, men of great wealth and expectations of public office, brokers and law- 
yers.” Rhode Island Antifederalists asserted that the Connecticut Federalist 
essayist “Landholder,” who was Oliver Ellsworth, was “a public defaulter,” 
who held “large sums of public money, unaccounted for—and which the new 
Constitution will secure in his pocket” (presumably because the clause in the 
Constitution barring ex post facto laws would preclude efforts to hold him to 
account).”° 

Both Federalists and Antifederalists accused their opponents of resort- 
ing to “chicanery” and “Machiavellian conduct,” even while indulging in 
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similarly underhanded tactics themselves.* Antifederalists regularly charged 
that Federalist sympathizers in the post office tampered with their mail and 
delayed circulation of their publications. For example, the Pennsylvania 
Antifederalist “Centinel” declared that post office officials, by suppressing the 
circulation of newspapers, had “prostituted their offices to forward the nefari- 
ous design of enslaving their countrymen, by thus cutting off all communica- 
tion by the usual vehicle between the patriots of America.” In Massachusetts, 
Antifederalists charged that “a bag of money had been sent down to Boston 
to quiet the members of convention in opposition to the new constitution.” 
Responding in kind, Federalists alleged that Governor George Clinton of 
New York, an indefatigable opponent of ratification, had offered half of the 
proceeds of his state’s impost to New Jersey if it would reject the Constitution. 
In the elections for delegates to the New York ratifying convention, both sides 
printed fake or misleading ballots in an effort to befuddle the opposition.”! 

Both sides also published fake letters and essays in the newspapers. For ex- 
ample, Federalists in Pennsylvania published a fictitious letter purportedly writ- 
ten by Daniel Shays, the leader of the Massachusetts debtors’ rebellion, that was 
addressed to Philadelphia Antifederalists and urged them to “write letters to the 
frontier counties, where the people [are] most easily deceived, and alarm them 
with a number of hard words, such as aristocracy, monarchy, oligarchy, and the 
like, none of which they will understand.” Antifederalists used the same device. 
Madison, referring to “an arrant forgery” inthe newspapers reporting that John Jay 
had become an opponent of ratification, complained to Washington that “[t]ricks 
of this sort are not uncommon with the enemies of the new Constitution.”” 

In addition, both parties occasionally doctored—to their own advantage, of 
course—material that they published. For example, when Antifederalists had 
George Mason’s objections to the Constitution published in Massachusetts, 
they deliberately omitted the paragraph in which he objected to the absence 
of a supermajority requirement for the exercise of Congress’s power to regu- 
late commerce—an objection that would have ill served the cause of north- 
ern Antifederalists. In New York, Antifederalists republished Randolph’s 
letter to the Virginia House of Delegates explaining his misgivings about the 
Constitution but omitted the penultimate paragraph in which he pledged his 
devotion to the union and declared his willingness, if necessary to prevent its 
dissolution, to accept the Constitution without amendments. “A Federalist” 


* When Federalist Theophilus Parsons bragged of his party’s chicanery at the Massachusetts 
ratifying convention, his law pupil, John Quincy Adams, who was an ardent Antifederalist, disap- 
proved of Parsons’s making “of the science of politics the science of little, insignificant intrigue, 
and chicanery.” Adams thought that many of the Massachusetts Federalists “exhibit a meanness 


[of] which I scarcely should expect a man would boast.” 
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promptly condemned this “most daring effrontery to the public,” which was 
also a “great injustice to that liberal patriot [i-e., Randolph].”” 

Neither side was averse, if all else failed, to hint at a resort to violence should 
it lose the contest over ratification. For example, Pennsylvania Antifederalists 
warned that if the Constitution were put into operation despite the considerable 
opposition still existing in the state after the Pennsylvania ratifying convention 
had approved it, “[a] civil war with all its dreadful train of evils will probably be 
the consequence.” New York City Federalists likewise predicted a civil war if the 
state’s ratifying convention failed to unconditionally approve the Constitution, 
and they stated their resolve “to defend the constitution by force.””* 

Indeed, occasionally, each side went beyond intimating at violence to ac- 
tually employing it. On the night of elections to choose ratifying convention 
delegates in Pennsylvania, a mob in Philadelphia attacked the private homes 
of local Antifederalists, as well as the boarding house where assemblymen and 
councilors from the state’s western counties were lodged. According to the 
account provided by a local physician, the officeholders were “abused, their 
wives frightened, etc.” “Does not this give us a foretaste,” he wondered, “of 
this blessed Constitution?” Returning the favor, Antifederalists in Carlisle, 
Pennsylvania, rioted in the days after Christmas 1787, disrupting their oppo- 
nents’ celebration of the state’s ratification of the Constitution and burning 
in protest both a copy of the Constitution and effigies of leading Federalists 
James Wilson and Chief Justice Thomas McKean.”* 

By the summer of 1788, violent disagreement over the Constitution was 
also erupting in New York. In June, the New York Morning Post reported that 
“the rage of party, relating to the new Constitution, has [risen] to alarming 
heights in some of the counties in this state” and that “several bloody affrays 
have taken place in consequence thereof, in one of which, it is said, a Col. 
Hartshorn of Fishkill, lost his life.” On July 4 in Albany, as Federalists cel- 
ebrated the Constitution and Antifederalists burned a copy of it, “a general 
battle took place, with swords, bayonets, clubs, stones, etc., which lasted for 
some time, both parties fighting with the greatest rage.” Several participants 
were badly injured in the fray.”° 

In sum, while the contest over ratification of the Constitution was an ex- 
traordinary event in American and world history, it was generally fought with 
the tools of ordinary politics. 


The Federalists’ Advantages in 
the Ratifying Contest 


A public debate over the Constitution, characterized by mass participation, was 
not something the Federalists relished. Most of them agreed with Madison’s 
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privately stated view that “there are subjects to which the capacities of the 
bulk of mankind are unequal, and on which they must and will be governed 
by those with whom they happen to have acquaintance and confidence. The 
proposed Constitution is of this description.” However, given the broad suf- 
frage rights already existing in the states, the Federalists had no choice but to 
appeal to the people with regard to ratification. Ironically, they were forced to 
ask ordinary Americans to ratify a constitution, one of the principal objectives 
of which was to constrain the influence of public opinion upon government.” 

Although they did not relish the contest, the Federalists enjoyed a number 
of advantages in it: malapportionment in their favor in some ratifying conven- 
tions, the fact that several conventions were held in large coastal cities, the rel- 
ative ease with which Federalists organized their supporters, newspaper bias 
in their favor, the division of opinion over ratification along lines of class and 
education, and Article VII of the Constitution (described later in this chap- 
ter). Some of these advantages Federalists had engineered themselves—for 
example, the fact that ratification, as provided in Article VII, was to be decided 
upon by special ratifying conventions rather than by state legislatures or in 
referenda. Other Federalist advantages would have existed regardless of the 
procedures they had devised for ratification. 

One significant Federalist advantage was malapportionment of state con- 
ventions, an imbalance that favored ratification in as many as eight states. In 
South Carolina, New York, and Rhode Island, the convention delegates who 
ultimately formed the majority in favor of ratification represented a minor- 
ity of those states’ populations. Malapportionment was particularly severe in 
South Carolina, where strongly Federalist coastal districts containing fewer 
than thirty thousand white people, according to the 1790 census, were rep- 
resented by 143 delegates at the ratifying convention. By contrast, the state’s 
backcountry, with nearly four times that white population, had only 93 del- 
egates at the convention. Although South Carolina’s convention ultimately 
ratified the Constitution by a margin of roughly two to one, a majority of the 
state’s residents almost certainly opposed ratification. To be sure, there were 
a few states where malapportionment benefited Antifederalists, though gener- 
ally not enough to influence the outcome of the ratifying conventions.”* 

A second Federalist advantage derived from the location of several of the 
ratifying conventions: eastern cities—Boston, Philadelphia, Annapolis, and 
Charleston—where support for the Constitution was nearly universal. In 
South Carolina, the legislature decided by a single vote to hold the ratifying 
convention in coastal Charleston, even though legislators had recently voted 
to move the state capital to Columbia—in the middle of the state. One South 
Carolina Antifederalist objected to holding the convention in a “city where 
there are not fifty inhabitants who are not friendly to it [the Constitution].” 
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Pennsylvania Antifederalists believed that if they could situate their state’s 
ratifying convention in Lancaster or Carlisle rather than Philadelphia, they 
could defeat ratification. In Massachusetts, Antifederalists proposed hold- 
ing the convention in Worcester or York, Maine, while Federalists insisted on 
Boston.” 

One reason that the location of ratifying conventions mattered was that 
it was expensive for western districts where Antifederalism was strong to 
send delegates to coastal cities—a factor that may have cost Massachusetts 
Antifederalists dozens of delegates at the state ratifying convention. Another 
reason that location mattered was that conventions were open to the public, 
and the audiences in attendance were not shy about voicing their opinions. 
For example, when Antifederalist delegates spoke at the Connecticut ratify- 
ing convention in Hartford, a predominantly Federalist audience, according to 
one Antifederalist’s report, engaged in “shuffling and stamping of feet, cough- 
ing, talking, spitting and whispering.” By contrast, because New York’s con- 
vention was held in Poughkeepsie—not in New York City—local opinion on 
the Constitution was divided, as were the sympathies of the crowd attending 
the convention.*° 

Delegates were subject to influence not only by the spectators attending con- 
vention debates but also by the general population of the cities in which they 
assembled. When conventions adjourned in the evenings, delegates gathered 
at inns and taverns, where they mingled with the local population—which, in 
major cities, was overwhelmingly supportive of the Constitution. Charleston’s 
wealthy merchants and planters held open houses during the South Carolina 
convention, undoubtedly filling delegates’ ears with paeans to the wisdom of 
the Constitution.*! 

Another Federalist advantage stemmed from the geographic distribution 
of the Constitution’s supporters and opponents. Because supporters tended to 
be concentrated in larger cities and along the eastern seaboard generally, they 
were easier to organize than their adversaries, whose strength was greatest 
along the frontier and outside of commercial networks. In other words, even 
if Federalists and Antifederalists had had equal numbers of supporters, the 
Federalists probably would have enjoyed the advantage because of the relative 
ease with which their backers could be coordinated. 

Thus, Antifederalist leaders such as Richard Henry Lee of Virginia, who 
endeavored to coordinate opposition to ratification across states, derived little 
benefit from their organizing efforts. One Pennsylvania Antifederalist com- 
plained that his comrades in the central part of the state were at “a great loss 
... for intelligence” and that their allies in Philadelphia took “the least notice 
of us while our adversary carries on a constant intercourse with their confed- 
erates everywhere.” Patrick Henry, too, lamented “the inconveniences arising 


408 THE FRAMERS’ COUP 


from our dispersed situation.” Seeking to capitalize on their organizational 
advantage, Federalists generally pushed for quick votes on ratification, while 
Antifederalists sought delay. Thus, in Massachusetts, Elbridge Gerry warned 
that “the supporters of the Constitution [aimed] to carry it through by sur- 
prise,” and, in the fall of 1787, he expressed hope that the state legislature could 
be persuaded to wait until its next session to call a convention and “thus give 
to the people an opportunity to consider of the Constitution before they are 
called on to adopt it.”*” 

Federalists enjoyed another enormous advantage in press coverage, which 
was slanted strongly in favor of the Constitution. In the late 1780s, more than 
90 percent of the American population lived outside of urban areas, but almost 
all newspapers were published in cities—where, as we have seen, the popula- 
tion overwhelmingly supported ratification. Reflecting the views of both their 
readers and their advertisers, most publishers and editors strongly favored the 
Constitution and were predisposed to publish mostly—in some cases, only— 
essays supporting its ratification. Even those rare newspaper editors who be- 
lieved that the concept of a free press obliged them to present both sides of 
important political debates often had to relent—or were fired for refusing to 
do so—in the face of economic boycotts launched by their overwhelmingly 
Federalist advertisers and readers. Federalists also tended to control printing 
offices and taverns, the latter of which served as unofficial post offices and thus 
could block circulation of Antifederalist pamphlets.*? 

Of the more than ninety American newspapers then in circulation, 
only twelve published any significant amount of material criticizing the 
Constitution. In Connecticut and New Hampshire, newspapers essentially 
became Federalist propaganda outlets, publishing almost nothing critical of 
the Constitution. One Connecticut Antifederalist complained that the state’s 
newspapers were “evidently shut against all those that would dare and pre- 
sume to write ... against the new Constitution.”* In South Carolina, leading 


* Federalist publishers in Connecticut defended themselves from the charge of partisanship. 
The publisher of the Connecticut Courant, while acknowledging his private support for ratification, 
pledged his commitment to “the liberty of the press” and promised to publish any Antifederalist 
tracts that would “not disgrace [his] paper.” However, he insisted that he had “not received a 
single essay upon the subject which contained the smallest objection [to the Constitution].” As 
for his not reprinting newspaper essays by Antifederalists from other states, he explained that 
most of these were “of a controversial nature [and] a publication of what was written on one side 
would be absurd, and in some cases unintelligible, except [as] it was explained by publications of 
what was written on the other side.” In any event, he claimed to “prefer original essays whenever 
they can be obtained.” 

Likewise, the editor of the New York Journal dismissed as “groundless” the “many ill-natured 
and injudicious” assaults on his impartiality and insisted that “every performance that may be 
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Antifederalist Aedanus Burke complained that “the whole weight and influence 
of the press” was on the side of the Constitution. In Pennsylvania, Federalist 
publishers went so far as to deliberately distort the published account of the 
state ratifying convention’s debates to make it appear as if the Constitution 
had been unopposed there. Pennsylvania Antifederalist “Centinel” objected 
that “the newspapers with few exceptions have been devoted to the cause of 
despotism,” which resulted in “falsehood and deception hav[ing] had univer- 
sal circulation, without the opportunity of refutation.”** 

The division of opinion on the Constitution along lines of class and edu- 
cation also played to the Federalists’ advantage. While the relatively poor 
and less well-educated backwoods farmers generally were skeptical of the 
Constitution, the “better sort” of people—affluent, well educated, and well 
born—overwhelmingly supported it.*® 

Thus, Madison reported to Jefferson that in the northern and mid-Atlantic 
states, “the men of intelligence, patriotism, property and independent circum- 
stances” were, with only a few exceptions, “zealously attached to the proposed 
Constitution.” At the Massachusetts ratifying convention, one Antifederalist 
complained that all the “best men in the state’ the clergy, judges, and ablest 
lawyers—were “exerting their utmost abilities” to “gloss” the Constitution in 
support of its ratification. John Langdon, a New Hampshire political leader 
who had represented his state at the Philadelphia convention and strongly 
supported ratification, reported that in New Hampshire “almost every man of 
property and abilities” favored the Constitution. In South Carolina, Federalist 
David Ramsay similarly observed that with the exception of former governor 
Rawlins Lowndes, “the whole of the gentlemen of abilities in this state are uni- 
formly in favor of the new constitution.”* 

The one prominent exception to this generalization was Virginia, where 
Madison noted that “men equally respectable in every point of character are 
marshaled in opposition to each other.” Prominent Virginia Antifederalists 
included elite statesmen such as Patrick Henry, George Mason, William 
Grayson, and Richard Henry Lee.*” 

As a result of opinion regarding the Constitution dividing substantially 
along class lines (at least outside of the cities), Federalists enjoyed several dis- 
tinct advantages in the ratifying conventions. Delegates selected by voters to 
represent them at ratifying conventions were generally better educated and 
more affluent than the average citizen, meaning that they were also more 
likely to personally support ratification. Thus, Federalists could expect the 


written with decency [would be given] free access to his journal.” Federalist printers in Boston 


similarly objected to charges of bias. 
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Constitution to fare better in ratifying conventions than in voter referenda 
or town meetings, which some New England Antifederalists had suggested 
should directly render verdicts on ratification.* Indeed, many delegates 
elected from districts with Antifederalist majorities ended up voting in favor 
of ratification—an outcome that Antifederalists regularly denounced during 
the ratifying campaign. One Federalist expressed confidence heading into the 
New York ratifying convention, despite the Antifederalists’ clear majority of 
delegates there, because “no instance has yet happened of a federal turning 
antifederal, and numerous ones to the contrary.”** 

In addition, because Antifederalist delegates were, on average, poorer than 
their opponents, they generally found it more burdensome to be absent from 
home for lengthy periods of time. In the ratifying conventions that were closely 
contested, the fact that Antifederalist delegates were more likely to depart 
before a vote was taken obviously advantaged their adversaries. Thus, during 
the New York ratifying convention, one leading Antifederalist worried that 
if the business were “retarded to the disappointment of our country friends 
with whom it is now [late June] the busy season,” then “numbers of [them] will 
return to their homes.” 

Perhaps most important, the Federalists’ greater education translated into a 
major oratorical advantage at the ratifying conventions. Backwoodsmen were 
neither particularly inclined nor especially able to hold their own in intellec- 
tual jousts with classically educated patricians, who could quote the ancient 
political philosophers in the original Greek or Latin.*° 

Thus, the Antifederalist “Centinel” complained that his adversaries had 
“every advantage which education, the science of government and of law, the 
knowledge of history and superior talents and endowments” could confer. 
Lamenting that his opponents had “almost all the best writers (as well as 
speakers) on their side,” a Connecticut Antifederalist observed that his allies 
at the state ratifying convention “were browbeaten by many of those Ciceroes, 
as they think themselves, and others of superior rank, as they call themselves.” 
At the Massachusetts ratifying convention, Antifederalist Amos Singletary 
complained of “[t]hese lawyers, and men of learning and moneyed men, that 
talk so finely, and gloss over matters so smoothly, to make us poor illiterate 
people swallow down the pill.” In South Carolina, the aristocratic Lowndes 
explained that he spoke against the Constitution in the legislature because “a 
number of respectable members [legislators], men of good sense, though not in 
the habit of speaking in public,” had requested that he do so.” 


* This phenomenon was simply one manifestation of Madison’s general maxim that better 
public policy—from the Federalists’ perspective—would result from a political system that “re- 
fined and enlarged” public opinion. 


The Ratifying Contest 411 


In addition to being more skilled oratorically, Federalist speakers often 
received a measure of deference from the backcountry and middling 
Antifederalists, who were disinclined to challenge their social superiors di- 
rectly. Moreover, partly to encourage such deference from ordinary citizens, 
the Federalist press tended to portray the Philadelphia convention as an as- 
semblage of demigods. Indeed, some Antifederalists defended anonymous or 
pseudonymous newspaper contributions as essential to leveling the playing 
field by undermining the deference that would otherwise be extended to the 
social elite. Reflecting the same calculation, some Federalist newspaper pub- 
lishers refused to accept unsigned contributions.” 

Because the Federalists were generally better speakers and because many 
Antifederalists were intimidated into silence by a sense of inferiority regard- 
ing their talents and social status, the debates at some ratifying conventions 
were rather one-sided affairs. To be sure, not all ratifying conventions were 
genuinely deliberative bodies to begin with, as some delegates came fettered 
with instructions from their constituents, and others—although technically 
unfettered—had definitively made up their minds about the Constitution in 
advance. 

Yet in those conventions where the views of a significant number of del- 
egates were genuinely in flux, the higher social status and superior oratorical 
abilities of Federalist speakers almost certainly influenced some delegates to 
support ratification. Thus, leading New York Antifederalist Melancton Smith 
expressed concern that “[t]he better sort have means of convincing those who 
differ with them.” Similarly, New York Antifederalist Charles Tillinghast 
worried about the Massachusetts ratifying convention, even though Gerry 
had reported that a majority of the delegates there were Antifederalists, 
because “the more honest, though less informed, will be the more likely to 
be duped and cajoled by the designing ones, who will treat them with din- 
ners, etc., etc.,” and by the many Federalist clergymen who were delegates 
and would exercise influence “on the minds of the more ignorant, though 
not less virtuous, part of the community.” Indeed, in several of the ratifying 
conventions—most notably, those of Massachusetts, New Hampshire, and 
New York—Antifederalists proved unable to maintain throughout the course 
of the proceedings the strength they had manifested in elections for conven- 
tion delegates.** 

Recognizing that genuinely deliberative conventions were to their ad- 
vantage, Federalists generally opposed the practice of constituents’ issuing 
binding instructions to convention delegates. Thus, for example, Madison 
worried that delegates to the Virginia ratifying convention from the region 
of Kentucky might “come fettered not only with prejudices but with instruc- 
tions.” A North Carolina Federalist sought to convince his fellow citizens that 
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binding instructions for convention delegates were an “absurdity” because 
they put “a negative on the proposed constitution before debate.”** 

In Massachusetts, Federalists worried that their oratorical advantage at 
conventions would go for naught if town meetings simply voted upon the 
Constitution themselves rather than electing delegates to a ratifying con- 
vention. To encourage town meetings to support the calling of a convention, 
which some of them might have opposed because of the expense involved in 
paying their delegates, Federalists in the state legislature proposed—and the 
legislature agreed—that the state would pay such expenses. Partly because 
they knew that convention deliberations favored their cause, Federalists boy- 
cotted the one popular referendum on ratification—in Rhode Island, where 
voters overwhelmingly rejected the Constitution.*® 

Federalists enjoyed one other significant advantage in the ratifying 
contest—one they had created for themselves: the genius of Article VII of 
the Constitution. Under the Articles of Confederation, unanimous state 
consent was required for amendments—a requirement that Massachusetts 
congressional delegates had described in 1785 as “effectually prevent[ing] 
innovations in the Articles by intrigue or surprise.” As we saw in chapter 1, 
on more than one occasion, a single holdout state had defeated a proposed 
amendment to confer vital revenue-raising authority on Congress. Just 
months before the Constitutional Convention assembled, Henry Knox had 
declared, “[I]t is next to an impossibility that all the states should agree to an 
efficient government.” The delegates in Philadelphia were determined, how- 
ever, not to allow the Articles’ unanimity requirement to defeat their project 
of reform.*” 

To be sure, a few delegates to the Philadelphia convention had insisted on 
preserving the unanimity requirement and making the Constitution opera- 
tional only upon the ratification of every state (which is what the Annapolis 
convention had explicitly provided for when it called for the Philadelphia 
convention). Thus, Roger Sherman “doubted the propriety of authorizing 
less than all the states to execute the Constitution, considering the nature 
of the existing confederation.” When Rufus King proposed that ratifica- 
tion by nine states should be sufficient to implement the Constitution, 
Gerry protested “the indecency and pernicious tendency of dissolving 
in so slight a manner, the solemn obligations of the articles of confedera- 
tion.” (By this point in the convention, Gerry had decided that he would 
not sign the Constitution, so his support for making ratification difficult is 
unsurprising.)** 

Yet with Rhode Island refusing even to participate in the convention, most 
delegates thought that abiding by the Articles’ unanimity requirement was ob- 
viously impractical. Nathaniel Gorham declared it manifestly unreasonable 
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that “all the states are to suffer themselves to be ruined if Rhode Island should 
persist in her opposition to general measures.”* He also observed that “the 
current advantage which New York seems to be very attached to of taxing 
her neighbors (by the regulation of her trade) makes it very probable that she 
will [oppose ratification].” James Wilson agreed that the convention must not 
allow its handiwork “to be defeated by the inconsiderate or selfish opposition 
of a few states.” Thus, he “hoped the provision for ratifying would be put on 
such a footing as to admit of such a partial union, with a door open for the 
accession of the rest.” In the end, only Maryland’s delegation voted to abide 
by the Articles’ requirement that amendments be unanimously approved by 
the states.” 

In place of unanimity, Wilson proposed that ratification by a bare majority 
of seven states should be sufficient to implement the Constitution. Preferring 
to require the concurrence of both a majority of the states and a majority of the 
people, Madison suggested instead that ratification by seven states should be 
sufficient only if those states collectively would be entitled to more than half 
of the representatives in the newly designed House. Other delegates suggested 
that the approval of ten states should be required.*° 

Urging that the convention stick with “ideas familiar to the people,” Mason 
proposed a requirement of nine states, which was the supermajority needed 
for most “great” actions under the Articles. In the end, most of the delegates 
concurred with Mason. However, they also overwhelmingly agreed that the 
nine ratifying states should be able to commit only themselves. No state ought 
to be bound by the Constitution against its will.” 

Notwithstanding the qualification that the nine ratifying states could bind 
only themselves, Article VII's rejection of a unanimity requirement dramati- 
cally altered the calculations of prospective holdout states. When, in 1786, 
New York had been the sole state yet to ratify the 1783 impost amendment, its 
legislature had tried to bargain with Congress, insisting that it would approve 
the amendment only if state officials collected the revenue and New York’s 
paper money was accepted as payment. By contrast, the last states deciding 
whether to ratify the Constitution—after the approval of nine others had 
already made it operational—faced the prospect of being excluded from the 


* At the Virginia ratifying convention, Edmund Randolph justified the Constitution’s depar- 
ture from the Articles’ unanimity requirement on the grounds that Rhode Island, a state that 
had “plunder[ed] all the world by her paper money” and that was “in rebellion against integrity,” 
should not be permitted to block enactment of the Constitution by itself. At the North Carolina 
ratifying convention, Richard Dobbs Spaight, who had also been a delegate to the Philadelphia 
convention, observed that “[t]he very refractory conduct of Rhode Island, in uniformly opposing 
every wise and judicious measure, taught us how impolitic it would be to put the general welfare 
in the power of a few members of the Union.” 
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union, denied federal military protection, and subjected to trade sanctions.” 
Moreover, only those states that had ratified the Constitution would be al- 
lowed to participate in important decisions to be made by the first federal 
Congress, such as choosing the nation’s permanent capital and possibly pro- 
posing amendments to the Constitution.” 

As we shall see, New York’s ratifying convention, which contained a de- 
cisive majority of Antifederalists, ratified the Constitution only because the 
requisite nine states—ten, in fact—had already done so before New York’s de- 
cision was made. Thus, the choice confronting the New York convention was 
not whether to put the Constitution into effect but whether to become part of 
the new union. As Massachusetts Antifederalist Nathan Dane observed to his 
New York ally Melancton Smith, the longer New York and other holdout states 
remained outside of the new union, “the more the affections and friendship for 
each other” among the states would diminish, the greater the “disposition for 
coercive measures” would become, and the higher the likelihood of “recourse 
to arms... at no very distant period.”™ 

After initially rejecting unconditional ratification, North Carolina and 
Rhode Island eventually changed course when they confronted the pressures 
that Dane described. Even at the Virginia ratifying convention, which began its 
deliberations when only eight states had approved the Constitution (although 
New Hampshire’s convention was scheduled to reassemble shortly thereafter 
and was widely expected to ratify), some delegates probably shared Randolph’s 
conviction that the ratification process was too far along for Virginia to reject 
the Constitution without jeopardizing the union.>* 

In addition to eliminating the unanimity requirement for changes to the 
Articles, the Constitution provided for ratification by special conventions 
called by state legislatures rather than by those legislatures themselves. Most 
of the state constitutions of the 1770s were written by legislatures, not spe- 
cially elected conventions, and until the Massachusetts constitution of 1780 
was submitted for ratification to town meetings, every state had implemented 
its constitution through legislative action.* 

To be sure, a few delegates at the Philadelphia convention argued that state 
legislatures were the proper entities to pass judgment on the Constitution. 
Sherman contended that “a popular ratification [was] unnecessary, the Articles 
of Confederation providing for changes and alterations with the assent of 
Congress and ratification of state legislatures.” Oliver Ellsworth agreed: When 
the Confederation Congress had sought amendments to expand its power, 


* New York Antifederalists later objected that the threats made against those states resisting 
ratification after nine others had put the Constitution into effect were “the language of tyrants 
and an insult on the understandings of a free people.” 
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those proposals had gone to state legislatures for approval, not to the people, 
as assembled in special conventions. The Philadelphia convention must not 
ignore the fact, Ellsworth insisted, that the United States existed “as a federal 
society, united by a charter, one article of which is that alterations therein may 
be made by the legislative authority of the states.” Maryland delegates Luther 
Martin and Daniel Carroll objected that their state’s constitution, which 
would be effectively amended by the federal Constitution, made no provision 
for alterations through popularly elected conventions. Gerry warned against 
referring the Constitution to conventions because the people of New England 
currently had “the wildest ideas of government in the world”—an allusion 
to Shays’s Rebellion. Gouverneur Morris proposed that states be allowed to 
choose their own method of ratification.*° 

Yet other delegates strongly disagreed. Even before the Philadelphia con- 
vention, Madison had told Jefferson, who had himself objected that the 1776 
Virginia constitution was not subject to a requirement of popular ratification, 
that it would be “expedient in the first place to lay the foundation of the new 
system in such a ratification by the people themselves of the several states.” 
As Madison explained in his essay on the Articles’ vices, because the Articles 
had been ratified only by state legislatures, it was “at least questionable” 
which law should prevail when state legislation conflicted with federal. At the 
Philadelphia convention, Madison argued that ratification of the Constitution 
by popularly elected conventions would clarify that congressional legislation 
enacted in pursuance of delegated powers was “legally paramount to the acts 
of the states.”*’ 

Madison and other delegates noted additional theoretical advantages to rati- 
fication of the Constitution by special conventions. The proposed Constitution 
“would make essential inroads on the state constitutions,” Madison observed, 
“and it would be a novel and dangerous doctrine that a legislature could 
change the constitution under which it held its existence.” Mason agreed that 
state legislatures were “the mere creatures of the state constitutions” that had 
established them and that those state constitutions conferred no powers upon 
legislatures to ratify a federal constitution. Thus, it was necessary to look to the 
people, “with whom all power remains that has not been given up in the con- 
stitutions derived from them.” Mason also noted that state legislatures had no 
authority to bind their successors—thus the Constitution, if ratified only by 
legislatures, “would stand in each state on the weak and tottering foundation 
of an act of assembly.”** 

Madison also argued that the choice of whether the Constitution would be 
ratified by state legislatures or by special conventions represented “the true 
difference between a league or treaty and a constitution.” In turn, there were 
two “important distinctions” between a treaty and a constitution. First, judges 
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would feel obliged to invalidate laws violating a constitution but not those in- 
consistent with a treaty. Second, under the law of nations, one party’s breach of 
any article ina treaty “frees the other parties from their engagements.” By con- 
trast, “a union of people under one Constitution ... has always been under- 
stood to exclude such an interpretation.” Because Madison wanted judges to 
invalidate unconstitutional laws and did not wish states to be free to dissolve 
the union simply because the Constitution had been violated, he preferred that 
the Constitution not be regarded as a mere treaty, which led him to favor rati- 
fication by special conventions.*” 

In sum, Madison considered it “indispensable” that the Constitution be 
ratified “by the supreme authority of the people themselves.” Mason agreed 
that referring the Constitution to the people—popular sovereignty—was “one 
of the most important and essential” aspects of the scheme. Although believ- 
ing that state legislatures were competent to decide upon ratification, King 
also preferred a reference to special ratifying conventions “as the most certain 
means of obviating all disputes and doubts concerning the legitimacy of the 
new Constitution.” 

Delegates to the Philadelphia convention also made the pragmatic point 
that state legislatures would be less inclined to approve the Constitution than 
would special ratifying conventions. Randolph thought it would be “highly 
imprudent” to refer the Constitution to state legislatures, which were more 
subject to influence by “the local demagogues who will be degraded by it [the 
Constitution] from the importance they now hold.” Madison agreed that, “the 
powers given to the general government being taken from the state govern- 
ments, the legislatures would be more disinclined [to ratify] than conventions 
composed in part at least of other men.” King went even further, noting that 
to refer ratification to state legislatures, which would be the “most likely to 
raise objections” because they would be losing power under the Constitution, 
would be “equivalent to giving up the business altogether.” 

Moreover, state legislatures—with the exception of those in Pennsylvania 
and Georgia—were bicameral, while ratifying conventions would be unicam- 
eral. Consequently, Gorham observed, it would be “more difficult ... to get 
the plan through the legislatures than through a convention.” In addition, he 
explained that legislatures were likely to be “interrupted with a variety of little 
business,” which “designing men” might “artfully press” to supply the “means 
to delay from year to year, if not to frustrate altogether the national system.” 
Finally, Gorham argued that “many of the ablest men [were] excluded from 
the legislatures”—such as clergymen, who were barred from serving in legis- 
latures in several states on the grounds of the separation of church and state— 
“put may be elected into a convention.” King agreed that conventions were 
“the most likely means of drawing forth the best men in the states to decide 
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on it.” Because the “best men” were disproportionately likely to support rati- 
fication, as we have seen, this was yet another reason why special conventions 
would be more likely than state legislatures to approve the Constitution.” 

In sum, the Federalists enjoyed numerous advantages in the ratifying con- 
test. Some of those advantages derived from good luck or the wayin which public 
opinion happened to divide over the Constitution. Still other advantages were 
attributable to the manner in which the Federalists themselves had structured 
the ratifying process. Yet despite all their advantages, the Federalists barely 
managed to convince the American people to approve the Constitution.® 


First Steps Toward Ratification 


Let us turn our attention now to the story of the Constitution’s ratification. 
The delegates to the Philadelphia convention had agreed that the Constitution 
would first be transmitted to the Confederation Congress in New York City. 
However, they disagreed as to whether Congress should be treated as a mere 
messenger to pass the Constitution along to the states or as an actor of genuine 
consequence that would be invited to approve or disapprove the document it 
was transmitting. 

The report of the convention’s Committee of Detail had provided that the 
Constitution would be laid before Congress “assembled for [its] approbation.” 
Gerry strongly defended this provision: Not requiring Congress’s approval 
would give “just umbrage to that body.” Hamilton, who rarely saw eye to eye 
with Gerry during the convention, agreed “as to the indecorum of not requir- 
ing the approbation of Congress.”® 

However, Gouverneur Morris moved to strike that requirement, and 
Charles Pinckney seconded his motion. Thomas FitzSimons of Pennsylvania 
argued that eliminating this provision would “save Congress from the neces- 
sity of an act inconsistent with the Articles of Confederation under which 
[Congress] held [its] authority.” Wilson argued strongly against requiring 
congressional approval. For one thing, it would be “worse than folly to rely on 
the concurrence of the Rhode Island members of the Congress in the plan.” 
In addition, given that New York had not had a voting delegation at the con- 
vention since early July and that many delegates from other states had spoken 
against the Constitution, could “it be safe to make the assent of Congress 
necessary?” Wilson warned that “[a]fter spending four or five months in the 
laborious and arduous task of forming a government for our country, we are 
ourselves at the close throwing insuperable obstacles in the way of its success.” 
The convention then voted by eight states to three against requiring congres- 
sional approbation. 
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In the end, the Philadelphia convention resolved instead that the 
Constitution “be laid before the United States in Congress assembled” and 
that it was the convention’s “opinion ... that it should afterwards be submit- 
ted to a convention of delegates, chosen in each state by the people thereof, 
under the recommendation of its legislature, for their assent and ratification.” 
By this declaration, neither Congress nor the state legislatures were invited to 
debate or express an opinion on whether the Constitution should be ratified. 
One Antifederalist later called it “remarkable” that the convention would treat 
Congress and the state legislatures as mere “vehicles of conveyance” precluded 
from “passing their judgments on the system.” What right did the convention 
have to tell either Congress or the state legislatures what to do?” 

The Framers’ plan immediately encountered difficulties. Even before 
Congress began to consider the Constitution, Virginia congressional delegate 
Edward Carrington warned Madison that “the same schism which unfortu- 
nately happened in our state in Philadelphia’—an allusion to the refusal of 
Randolph and Mason to sign the Constitution—“threatens us here [i.e., in 
Congress] also.” Carrington reported that Richard Henry Lee was formulat- 
ing “propositions for essential alterations in the Constitution, which will, in 
effect, be to oppose it.” In addition, Carrington noted, another of Virginia’s 
congressional delegates, William Grayson, “dislikes it” and was, “at best, for 
giving it only a silent passage to the states.” Carrington warned that “[a] luke- 
warmness in Congress will be made a ground of opposition by the unfriendly 
in the states.” 

When Congress turned its attention to the Constitution in late September 
1787, Federalists strongly opposed any debate on the merits of the document. 
Worried that lengthy congressional debates and roll-call votes on particular 
provisions would only rally opposition to ratification, Federalists argued that 
Congress should simply forward the Constitution to the states—hopefully, 
with its approbation. Massachusetts congressional delegate Nathan Dane, 
who had serious objections to the Constitution, reported that its “warmest 
friends ... appeared to be extremely impatient to get it through Congress, 
even the first day that it was taken up; they wanted Congress to approve of 
it, but objected to any examinations of it by paragraphs in the usual mode of 
doing business.” 

Congressional delegates faced two principal questions regarding their 
posture toward the Constitution. First, should they consider amendments to 
it? Second, should they approve the Constitution or simply transmit it to the 
states? 

Richard Henry Lee argued that Congress should treat the document 
drafted by the Philadelphia convention as it would any committee report— 
which it would be free to amend in any way it liked. Lee urged that before 
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Congress forwarded the Constitution to the states, it should propose amend- 
ments to accompany it—especially a bill of rights. The idea that Congress 
could propose no amendments was the “strangest doctrine he ever heard.” 
Denying that “all wisdom centers in the convention,” Lee also argued that for 
Congress to propose amendments would enhance the prospect of state ratifi- 
cation by removing objections to the Constitution. Finally, Lee wondered if 
the Federalists intended to preclude the states—as well as Congress—from 
offering amendments. Privately, he complained to Mason that “[i]t was with 
us, as with you [at the convention], this or nothing; and this urged with a most 
extreme intemperance.””° 

The Federalists, for their part, were determined to prevent Congress 
from proposing amendments. Although Madison, who had traveled from 
Philadelphia to New York City to join the Virginia congressional delegation 
(for the first time since he had been rotated out of office in 1783), at first con- 
tested Congress's right to suggest amendments, he eventually agreed that 
Congress could amend the Constitution but offered extensive arguments 
against its doing so.” 

Madison explained those arguments in a letter to Washington. Because the 
“introduction of Congress as a party to the reform was intended by the states 
merely as a matter of form and respect,” it would be improper for Congress to 
propose amendments to the handiwork of a convention that had originated 
with the states. Moreover, the states approving the call for the convention had 
intended that “the plan to be proposed should be the act of the Philadelphia 
convention with the assent of Congress, which could not be the case if altera- 
tions were made, the convention being no longer in existence to adopt them.” 
Thus, if Congress did propose amendments, there would effectively be two 
proposed constitutions, and some states might ratify one and some the other, 
and “confusion and disappointment will be the least evils that could ensue.” 
Furthermore, if Congress were to alter the Constitution, then it would become 
the act of Congress, not the convention, and the Articles of Confederation 
would then apply, meaning that the unanimous consent of state legislatures 
would be required for ratification.” 

Finally, Madison made the practical argument that Congress would never 
agree on which amendments were necessary. As he explained to Washington, 
“{I]t was evident from the contradictory objections which had been expressed by 
the different members who had animadverted on the plan, that a discussion of 
its merits would consume much time, without producing agreement even among 
its adversaries.” Madison also insisted that there was nothing unusual about 
proposing systems of government on a take-it-or-leave-it basis. The Continental 
Congress, he noted, had refused to recognize amendments to the Articles of 
Confederation that many states had proposed when ratifying the Articles.” 
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The Federalists not only wished to avoid amendments but even wanted 
to secure what Richard Henry Lee referred to as “respectful marks of appro- 
bation” from Congress when it transmitted the Constitution to the states. 
Madison told Congress that if it “does not agree [with the Constitution], it 
implies a disagreement. ... The question is, whether on the whole it is best 
to adopt it, and [we] ought to say so.” Carrington then introduced a motion 
that indicated that Congress, in transmitting the Constitution to the states, 
“agree[d]” with it. Madison later explained to Washington that obtaining 
Congress's approval “would have been of advantage in this [New York] and 
some other states, where stress will be laid on the agency of Congress in the 
matter.””* 

However, the Antifederalists’ position, in Madison’s words, was that “there 
was a constitutional impropriety in [Congress’s] taking any positive agency 
in the work” because the Constitution “subverted these Articles altogether.” 
Indeed, Dane had begun these congressional debates by proposing a motion 
declaring that Congress, while agreeing to transmit the Constitution to the 
states out of deference to the people and an acknowledgment of the issue’s im- 
portance, criticized the Philadelphia convention for clearly exceeding its au- 
thority and, consequently, refused to express an opinion on the merits of the 
Constitution.” 

To that argument, Federalists responded, as Madison explained to 
Washington, that because Congress “had recommended the Convention as the 
best mean[s] of obtaining a firm national government” and because “the powers 
of the Convention were defined by [Congress’s resolution endorsing it] in nearly 
the same terms with the powers of Congress given by the Confederation on the 
subject of alterations, Congress [was] not more restrained from acceding to the 
new plan than the convention [was] from proposing it.” Furthermore, even if 
the convention had exceeded its authority in proposing the Constitution, “the 
same necessity which justified the Convention would justify Congress” in ap- 
proving the Constitution. This would not be the first time, Madison told his 
fellow congressional delegates, that Congress had recommended something 
that was beyond its powers to recommend.” 

The fact that ten of the thirty-three congressional delegates present had 
participated in the Philadelphia convention certainly helped the Federalists 
get most of what they wanted from Congress. In a letter to Samuel Adams, 
Richard Henry Lee objected that a Congress containing so many delegates 
from the Philadelphia convention could not give “a dispassionate and impar- 
tial consideration” to the Constitution. Nevertheless, Lee was determined to 
propose amendments, including a bill of rights, and he initially demanded 
that a vote on them be recorded in Congress’s journal—a demand that he told 
Randolph seemed “to alarm” his opponents.”” 
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After two days of debate, which Madison told Washington had “threatened 
a serious division in Congress,” a compromise was reached. Lee abandoned 
his demand for a vote on amendments—a vote he clearly would have lost, 
given the composition of Congress. Moreover, any mention of opposition to 
the Constitution that had been voiced in Congress was to be stricken from its 
journals. In exchange, Federalists agreed that Congress would simply “trans- 
mit” the Constitution to state legislatures “in order to be submitted” to special 
ratifying conventions, in conformity with the resolutions of the Philadelphia 
convention. As Lee explained, this transmission would occur “without a syl- 
lable of approbation or disapprobation.” However, Federalists then managed 
to add the word “unanimously” to the resolution on transmission. Lee com- 
plained that while unanimity had characterized only the act of transmission, 
Federalists hoped “to have it mistaken for a unanimous approbation of the 
thing.””® 

Although Madison triumphantly reported to Washington that “[t}he cir- 
cumstance of unanimity must be favorable everywhere,” he complained to 
Jefferson of the “very serious effort” in Congress made by Lee and Dane “to 
embarrass” the convention's plan. Though Lee’s proposal for amendments had 
been easily defeated, “[i]n order, however, to obtain unanimity, it was neces- 
sary to couch the resolution in very moderate terms.”” 

In reply, Washington assured Madison that a unanimous, albeit “feeble,” 
vote by Congress on the Constitution was preferable to one with “stronger 
marks of approbation” that lacked unanimity. He was confident that “[t]his 
apparent unanimity will have its effect. Not everyone has opportunities to 
peep behind the curtain; and as the multitude often judge from externals, 
the appearance of unanimity in that body, on this occasion, will be of great 
importance.” Indeed, the Antifederalist “Sidney” later complained that while 
Congress had “barely” agreed to transmit the Constitution to state legisla- 
tures, without its endorsement, newspapers had reported Congress’s “unani- 
mous consent” to the Constitution.*° 

The resolution drafted by the Philadelphia convention to accompany the 
Constitution provided that once Congress transmitted it to the states, it 
should “be submitted to a convention of delegates, chosen in each state by the 
people thereof, under the recommendation of its legislature, for their assent 
and ratification.” Only these ratifying conventions, as Madison reflected years 
later, could breathe “life and validity” into the Constitution, which was “noth- 
ing more than the draft of a plan, nothing but a dead letter” when proposed by 
the Philadelphia convention.*! 

At the convention, Gouverneur Morris had proposed amending the resolu- 
tion that would accompany the Constitution to provide that state legislatures 
ought to call conventions “as speedily as circumstances will permit.” Morris 
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explained that his “object was to impress in stronger terms the necessity of 
calling conventions in order to prevent enemies to the plan from giving it the 
go by.” Yet the convention had rejected Morris’s motion by a vote of seven 
states to four. The majority of delegates may have been leery of the conven- 
tion’s adopting too peremptory a tone toward state legislatures. After all, even 
if Morris’s proposal had passed, the convention had no means of forcing state 
legislatures to comply with its will.” 

Yet, despite John Lansing’s warning at the convention that “[t]he states will 
never sacrifice their essential rights to a national government,” every state leg- 
islature but Rhode Island’s fairly quickly agreed to call a ratifying convention 
(and even the Rhode Island legislature conducted a referendum on ratifica- 
tion). Even in states that would manifest formidable opposition to ratification, 
legislatures easily—often unanimously—agreed to call conventions.*? 

In a letter to Washington, Morris offered an explanation of why they did 
so. Observing that a majority of legislators in New York probably wished to 
reject the Constitution, Morris predicted that they would nonetheless call a 
ratifying convention because they could not “assign to the people any good 
reason for not trusting them with a decision on their own affairs.” Indeed, 
when the New York legislature later debated whether to summon a conven- 
tion, Federalist senator James Duane asked, “Is there aman among us so hardy 
as to say that the people shall not have an opportunity of judging for them- 
selves? In such case, would not the legislature exhibit a high stretch of arbi- 
trary power? And instead of being the guardians, they would be the tyrants 
of the people.” Similarly, when the Massachusetts House of Representatives 
debated summoning a convention, one member stated that it was “impossible 
that we can refuse to the people what I think is their unquestionable right,” 
and another declared that “we have no right to deprive them of this privilege, 
unless we will undertake to think for them in this instance, which they never 
employed us to do, and which they have reserved for themselves.”** 

Meeting at different times, state legislatures called for elections of del- 
egates to special ratifying conventions, which were scheduled to meet over a 
period of roughly nine months, from the late fall of 1787 through the summer 
of 1788. Legislatures in several of the smaller states—Connecticut, Delaware, 
Georgia, and New Jersey—acted quickly on the Constitution simply because 
they happened to be in session soon after the Philadelphia convention ended. 
Within weeks of the convention’s conclusion, these legislatures had scheduled 
elections for delegates to ratifying conventions, which were set to assemble 
within a couple of months.** 

The conventions in these small states, in turn, quickly and decisively rati- 
fied the Constitution. Indeed, the conventions in Delaware, New Jersey, and 
Georgia unanimously approved it, and the margin in favor of ratification in 
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Connecticut was more than three to one—a “very smooth and easy” verdict, 
as Madison had predicted. Even though these states had endured deep politi- 
cal divisions over various issues in the 1780s, including fiscal and monetary 
policy—differences that had occasionally erupted into violence—opinion on 
the Constitution was overwhelmingly favorable.*° 

There are several reasons why the smaller states so easily determined to 
ratify the Constitution. First and probably most important, their delegations 
had extracted a tremendous concession at the Philadelphia convention in the 
form of equal state representation in the Senate. When Roger Sherman and 
Oliver Ellsworth, two of Connecticut's delegates to the Philadelphia conven- 
tion, sent their report on the Constitution and the convention to their gov- 
ernor, they emphasized that “this state’s proportion of suffrage [in Congress] 
remained the same” as under the Articles and that “[t]he equal representation 
of the states in the Senate and the voice of that branch in the appointment to 
offices will secure the rights of the lesser as well as the greater states.” A New 
Jersey delegate to Congress told a Delaware legislator that “when I reflect 
that the smaller states are admitted to an equal representation in the Senate 
with the larger, it appears to me a circumstance much more favorable than 
I could have expected and ought to satisfy your state in particular.” When New 
Hampshire’s ratifying convention initially adjourned without approving the 
Constitution, Washington expressed surprise because the proposed system 
“holds out advantages to the smaller states equal, at least, to their most san- 
guine expectations.” Conversely, in large states such as Massachusetts and 
Virginia, Antifederalists regularly criticized the Constitution on the grounds 
that it was “quite ridiculous” that “petty states” such as Delaware and Rhode 
Island should enjoy equal voting power in the Senate.*” 

Second, while a large state such as Virginia might have been able to sur- 
vive outside of the union—or at least could credibly threaten to do so—small 
states such as Delaware and Georgia obviously could not. Imbalances in power 
between the differently sized states, which had vexed small-state political lead- 
ers before and during the Constitutional Convention, would be greatly exac- 
erbated should the Constitution be rejected and the union consequently dis- 
solved. The need for physical security from the possible depredations of their 
larger neighbors and foreign nations supplied small states with a powerful in- 
centive to ratify the Constitution.** 

Thus, the Federalist “Landholder” told New Hampshire residents that “the 
adoption of this Constitution is the only probable means of saving the greatest 
part of your state from becoming an appendage of Canada or Nova Scotia,” 
for “[s]hould a disunion of the states tempt Britain to make another effort for 
recovering her former greatness, you will be the first to fall under her sway.” In 
the summer of 1788, the Rhode Island Federalist “Phocion” explained that the 
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“natural and powerful reason” why the smaller states had been “much more 
unanimous on the question of ratifying the new Constitution than the larger 
ones” was that they “clearly saw that if the Constitution was rejected, in the 
hurly-burly of confusion and anarchy which would arise, they should be swal- 
lowed up by their more powerful neighbors.” 

Third, certain small states had their own particular reasons for supporting 
ratification. One of the Constitution’s principal attractions to Delaware, New 
Jersey, and Connecticut was the promise of being liberated from the hated 
impost duties paid to neighboring states blessed with better ports of entry— 
specifically, New York City and Philadelphia. As Gorham had explained at the 
Philadelphia convention, if the union dissolved because no constitution was 
agreed upon, “the fate of New Jersey would be worst of all. She has no foreign 
commerce and can have but little. Pennsylvania and New York will continue to 
levy taxes on her consumption.””° 

Under the Constitution, by contrast, only the federal government would be 
allowed to lay import duties, which meant that consumers of foreign imports 
in these small states would no longer have to subsidize the operating expenses 
of their neighbors’ governments. Thus, “Landholder” urged New Hampshire 
residents to ratify the Constitution to secure their “just share in that revenue” 
that would inevitably “be collected in the great importing towns,” none of 
which were located in New Hampshire. He similarly argued for ratification in 
Connecticut on the grounds that the Constitution would end New York’s abil- 
ity to “draw an annual tribute of forty thousand pounds from the citizens of 
Connecticut.” One Massachusetts Antifederalist lamented that Connecticut 
had ratified the Constitution “more from irritation and resentment to a sister 
state... than from a comprehensive view of the system.””! 

Under the Confederation, 72 percent of the expenditures of Delaware’s 
government had gone to obligations that would disappear under the 
Constitution: interest payments on soldiers’ certificates, congressional req- 
uisitions, and payment of congressional delegates’ salaries. Without a major 
port through which to extract import duties and lacking western lands to sell, 
Delaware had been forced to raise most of its revenue from internal taxes. 
Under the Constitution, by contrast, Congress would raise revenue from its 
own impost and the sale of western lands that had been ceded to it, and states 
would not have to pay requisitions. Moreover, if Congress were to assume the 
states’ wartime debts, Delaware would be able to further reduce the tax burden 
on its citizens.”” 

The hope of being chosen as the site of the new national capital—which, 
according to one Massachusetts Antifederalist, would “naturally attract the in- 
tercourse of strangers, the youth of enterprise, and the wealth of the nation to 
the central states”—also generated support for the Constitution in Delaware 
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and New Jersey (as well as in the large state of Pennsylvania). Just before the 
Philadelphia convention, Madison noted that southerners had long resented 
the “very eccentric position of Congress”—since 1785, in New York City, well 
north of the nation’s latitudinal center—which produced “very substantial in- 
conveniences ... to the southern states from their remoteness from the seat 
of government.” In addition to travel difficulties, which discouraged the at- 
tendance in Congress of delegates from distant states, Madison observed 
that “from the nature of things, the interests and views of the states nearest to 
Congress will always press more on [its] attention.” Thus, Madison believed 
that had Congress sat in Pittsburgh, it was “morally certain. . . that a surrender 
of the Mississippi would not have had two votes.”* He also predicted that con- 
gressional delegates from the southern states would “seize the first moment” 
for changing the site of Congress.” 

Indeed, in the spring of 1787, just before the Philadelphia convention as- 
sembled, a proposal by southern delegates in Congress to move its residence 
back to Philadelphia from New York City had failed by just one delegation’s 
vote. The Constitutional Convention had then broached the subject when 
some southern delegates defended a provision permitting the two houses of 
Congress to agree to adjourn to another place without the president’s con- 
sent. While King of Massachusetts objected that “[t]he mutability of place had 
dishonored the federal government and would require as strong a cure as we 
could devise,” Spaight of North Carolina argued that without such a provision, 
Congress would “never be able to remove [from New York], especially if the 
president should be a northern man.” During this debate, Madison observed 
that a central location, which would enable Congress to “contemplate with the 
most equal eye and sympathize most equally with every part of the nation,” 
would be even more critical under the new government that the convention 
was designing, which would have greater power and more members represent- 
ing interior parts of the nation, who could not easily travel to Congress.”* 

During the ratifying contest, many political leaders in the mid-Atlantic 
states seemed to believe that quick and decisive votes in favor of ratification 
would enhance the prospects of their states being chosen to house the new 
national capital. A substantial majority of the delegates at Delaware's rati- 
fying convention agreed to cede land on behalf of the people of the state to 


*In the mid-1780s, those opposed to Robert Morris’s schemes for expanding the national 
government’s powers over public finance had sought to move Congress from Philadelphia be- 
cause, as “the bosom of Toryism,” that city exerted an “unhealthy and dangerous” influence over 
national politics. Arthur Lee, a congressional delegate from Virginia, thought that “Mr. Robert 
Morris’s undue and wicked influence depends so much upon [Congress’s] residence here [in 
Philadelphia].” 
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entice Congress to locate the federal capital there. Benjamin Franklin had 
recommended a similar ploy to the Pennsylvania Assembly the day after the 
Constitutional Convention ended, and the Pennsylvania ratifying conven- 
tion followed his advice; the New Jersey ratifying convention did the same. At 
the Virginia convention, Patrick Henry complained that Delaware’s desire to 
become the national capital—“with all [its] concomitant emoluments”—had 
“operated so powerfully” as to lead it to ratify the Constitution “without taking 
time to reflect.” 

The small state of Georgia had its own additional reason for ratifying the 
Constitution: It desperately needed federal military assistance in its violent 
confrontations with Indian tribes. As Georgians migrated westward in great 
numbers in the 1770s and 1780s—under its royal charter, Georgia claimed 
territory all the way to the Mississippi River—they increasingly encroached 
on the lands of Creek Indians, who were unwilling to cede them without a 
fight. The Georgia legislature that called a ratifying convention in the fall of 
1787 had been summoned into special session to deal with what the governor 
called an “unavoidable” war with the Creeks, and it passed a law to raise an 
army of several thousand men. A New Hampshire congressional delegate ob- 
served at the time that his Georgia colleagues were “under the greatest appre- 
hensions of an open war with the Creek nation, which . . . consists of seven or 
eight thousand fighting men.” Joseph Clay, a Savannah merchant and Georgia 
political leader, declared that he had “reason to apprehend that we are involved 
in a general Indian war.” Dozens of people had already been killed on both 
sides, and continuation of the war portended, according to Clay, “the most ru- 
inous consequences to this state.”*° 

Soon after the conclusion of the Philadelphia convention, William Grayson 
predicted that ratification was “highly probable” in Georgia, which was “at 
present very much embarrassed with an Indian war, and in great distress.” 
Likewise, Washington declared that if Georgia, “a weak state, with powerful 
tribes of Indians in its rear, and the Spaniards on its flank [i.e., in Florida],” did 
not “embrace a strong general government there must, I should think, be either 
wickedness or insanity in [its] conduct.”*” 

Indeed, Georgia’s ratifying convention unanimously approved the 
Constitution after less than two full days of deliberation. The Antifederalist 
“A Columbian Patriot” lamented that “Georgia, apprehensive of a war with 
the savages, has acceded [to the Constitution] in order to insure protection.” 
Even though Georgians were generally suspicious of centralized government 
power—the Georgia legislature had initially voted against even sending del- 
egates to the Philadelphia convention—they believed that ratification of the 
Constitution, as Clay observed, was essential to “avoid[ing ] this great evil, an 


Indian war.””® 
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While these four small states acted quickly on the Constitution, the large 
state of Pennsylvania was actually the first state to call a ratifying convention. 
So determined were Pennsylvania Federalists for a quick victory that they 
nearly overplayed their hand. 

Of all the state legislatures, only that of Pennsylvania was in session when 
the Constitutional Convention ended its business on September 17, 1787. 
(Indeed, the Pennsylvania Assembly had had to vacate its chamber for the use 
of the convention.) But the Assembly was set to adjourn on September 29. The 
day before adjournment, Federalists introduced resolutions to call a state rati- 
fying convention, even though word had not yet arrived from New York City 
as to Congress’s disposition toward the Constitution. Currently in control 
of the Assembly, Federalists did not wish to wait another several months for 
the next legislative session in order to initiate the ratifying process, especially 
given that intervening state elections might cost them their legislative major- 
ity. Arguing that Congress’s posture toward the Constitution was irrelevant to 
the Assembly’s decision, Federalist legislators insisted on an immediate call 
for a ratifying convention—even though copies of the Constitution had not 
yet circulated throughout the state’s western counties.” 

Antifederalists, wishing to delay action until after the state legislative elec- 
tions and the meeting of the new Assembly, questioned the need for such a 
precipitate response. They argued that the Assembly should await Congress’s 
verdict on the Constitution, that the people of the state required time to 
consider the proposed Constitution, and that the upcoming state elections 
would essentially enable voters to instruct their representatives on ratifica- 
tion. Because the Constitution “ought to be dispassionately and deliberately 
examined,” the Antifederalist “Centinel” objected to the “frenzy of enthusi- 
asm that has actuated the citizens of Philadelphia [who had petitioned the 
Assembly for quick action] in their approbation of the proposed plan before 
it was possible that it could be the result of a rational investigation into its 
principles.”'”° 

To slow down the rush toward ratification, nineteen Antifederalists ab- 
sented themselves from the Assembly, depriving it of the necessary two-thirds 
quorum.” The Federalists responded by sending the Assembly’s sergeant-at- 
arms to force the return of two assemblymen to meet the quorum. This was 
accomplished—with the assistance of a mob. The Assembly then set elections 
in early November—a concession by Federalists, who had initially pushed for 
an even earlier date—for a convention to meet two weeks afterward.” 


* One Federalist later denounced this “seceding from the legislature” as an abandonment of 
duty and “the most bare-faced act of tyranny and wickedness.” 
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Most contemporaries predicted that ratification in Pennsylvania would 
be closely fought. In October, Gouverneur Morris told Washington that the 
outcome in Pennsylvania was uncertain. Philadelphia and its environs were 
“enthusiastic in the cause,” but Morris feared “the cold and sour temper of the 
back counties” as well as “the wicked industry” of state officeholders. Around 
the same time, Madison told Jefferson that Pennsylvania would be “divided,” 
with backers of the Constitution including Philadelphians, critics of the state 
constitution, Quakers,* and most Germans, while the western country and 
defenders of the state constitution would be opposed. William Shippen, Jr., 
the brother-in-law of Richard Henry Lee and a prominent Philadelphia physi- 
cian, predicted before the outcome of the elections for convention delegates 
was known that Federalists would win a slender majority of no more than “five 
or six,” but that “a very respectable minority” would offer “a severe and pointed 
protest.”1° 

The ratifying contest in Pennsylvania proved to be largely an extension of a 
decade-long battle in state politics. Pennsylvania’s constitution of 1776 was the 
most radically democratic in the nation. It abolished property requirements 
for both voting and officeholding, which meant that roughly 90 percent of the 
adult male population could participate in politics. It also established a weak 
executive and a unicameral legislature that was required to hold public ses- 
sions, to publish records of its proceedings, and to have bills published for a 
period of time before they could be enacted. Pennsylvania conservatives had 
been trying to amend the state constitution virtually since it had been adopted; 
their primary objectives were to secure a second house for the legislature, a 
stronger executive, and a more independent judiciary.’ 

In 1787, Pennsylvania conservatives hoped that a sizable victory for ratifica- 
tion would enable them to secure sufficient control over state politics to adopt 
a new state constitution. Most of the opposition to the federal Constitution 
in the state came from the “constitutionalists’—those who supported the 
1776 state constitution. Thus, the Federalist “Landholder” observed that the 
fight over the Constitution in Pennsylvania was just the “old warfare car- 
ried on with different weapons.” When one faction declared in favor of the 
federal Constitution, that was “a sufficient motive for the other to oppose it.” 
Likewise, Madison reported to Jefferson that “[t]he cause of the inflammation 


* After James Neal, a Quaker preacher from Maine, had criticized the Constitution at the 
Massachusetts ratifying convention because of the provision forbidding Congress to bar the for- 
eign slave trade for twenty years, Massachusetts Federalist Jeremy Belknap had inquired of his 
Pennsylvania ally Benjamin Rush how Pennsylvania’s Quakers were disposed toward ratifica- 
tion. Rush replied that with just a few exceptions, Pennsylvania’s Quakers were “highly Federal.” 
Indeed, all eight of the Quakers at the Pennsylvania ratifying convention supported ratification. 
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[in Pennsylvania] ... is much more in their state factions than in the system 
proposed by the Constitution.”!™* 

Federalists won a much larger victory in the election for convention del- 
egates than was generally expected. Newspapers estimated that they would 
enjoy a majority of two to one at the convention.* Not surprisingly, the elec- 
tion also revealed a stark regional division, with the eastern portion of the state 
voting overwhelmingly for Federalist candidates and the western counties for 
Antifederalists.'* 

During the convention’s three weeks of deliberations that began on 
November 20, Antifederalists repeatedly challenged the “precipitancy” of the 
proceedings. On the merits, they raised the usual Antifederalist objections 
to the Constitution: its “consolidationist” tendencies, the excessive power 
granted to Congress, the departure from annual elections, the inadequacy of 
representation in the federal government which would promote a tendency 
toward “aristocracy,” and the omission of a bill of rights. 

Antifederalists, recognizing that they were badly outnumbered and had no 
chance to defeat ratification, argued that at least they ought to be permitted 
to propose amendments. However, Federalists insisted that the convention 
had the power only to approve or reject the Constitution, not to “alter and 
amend” it.'°” 

Some Antifederalists also proposed adjourning the convention for several 
months on the grounds that the people needed time to “examine . . . with care 
and attention” a system of government that “contains a total abolition of the ex- 
isting Confederation” and that was so radically different from what was “gener- 
ally expected” of the Philadelphia convention. Such a delay, they argued, could 
not “occasion any delay to the union,” since several states were not holding 
their conventions for another six months or so. In addition, an adjournment 
would enable the people of Pennsylvania to consider what amendments to the 
Constitution they might favor and to learn what amendments other states pro- 
posed. Federalists, however, easily defeated the motion for adjournment.'” 

In the end, Federalists would not even permit their adversaries to record on 
the convention journal their reasons for objecting to the Constitution or their 


* Antifederalists attributed their poor showing in the election to the fact that “the greater part 
of the people had [not] sufficiently recovered from their surprise” at what the Philadelphia con- 
vention proposed “to know what part to take in it, or how to give their suffrages. They therefore 
remained inactive.” 

‘James Wilson, the only member of the Pennsylvania delegation to the Constitutional 
Convention to serve as a delegate to the state ratifying convention, dominated the proceedings 
from the Federalist side. One sympathetic observer reported to Thomas Jefferson that Wilson ex- 
erted himself to “the astonishment of all hearers. The powers of Demosthenes and Cicero seemed 
to be united in this able orator.” 
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proposed amendments to it. To note the Antifederalists’ reasons for oppos- 
ing ratification on the journal, Federalists argued, would needlessly increase 
the cost to taxpayers of printing it, and listing their proposed amendments 
on the journal would make it appear as if opposition to the Constitution in 
Pennsylvania was greater than was actually the case. On December 13, 1787, 
by a vote of forty-six to twenty-three, the Pennsylvania ratifying conven- 
tion became the second in the country—after Delaware’s—to approve the 
Constitution.'” 

However, the aggressive tactics that Pennsylvania Federalists had used to 
secure a quick ratification proved costly. Antifederalists, in light of the mis- 
treatment they felt they had endured ever since the legislature had first taken 
up the Constitution, did not regard their defeat at the convention as a sufficient 
reason to abandon their cause. Dissenting members of the convention filed an 
address that circulated across the country and attracted special attention be- 
cause of the coercive tactics used against its authors. They complained spe- 
cifically of the “violence and outrage” used to assemble a legislative quorum to 
enable the calling of a convention and more generally of the “tar and feathers 
[that] were liberally promised to all those who would not immediately join in 
supporting the proposed government.”"! 

Pennsylvania Antifederalists also launched a petition campaign to con- 
demn the Constitutional Convention for exceeding its powers and to call upon 
the Pennsylvania Assembly to refuse to confirm the results of the state ratify- 
ing convention. By the end of March 1788, petitions containing more than six 
thousand signatures had been submitted to the Assembly.'"! 

Federalists denounced their opponents’ unwillingness to acquiesce to the 
majority’s verdict on the Constitution as “downright rebellion” and as “ob- 
stinate, base, and politically wicked.” Yet they also worried, as Madison told 
Washington a few weeks after the Pennsylvania convention ended, that the 
Antifederalists were “very restless under their defeat” and would “endeavor 
to undermine what has been done there” if they could regain control of the 
Assembly. Madison was especially worried because the ratifying convention 
had now assembled in Massachusetts, and if it rejected the Constitution, the 
Pennsylvania dissenters “will probably be emboldened to make some more 


rash experiment.”!” 


Running into Snags in New England 


The quick and relatively easy ratifications by Pennsylvania and several of the 
smaller states helped build momentum in favor of the Constitution. For exam- 
ple, newspapers in Connecticut, which would become the fifth state to ratify, 
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reported on the unanimous votes in favor of the Constitution in Delaware 
and New Jersey, thus creating a drumbeat of positive news on ratification. 
Both sides in the ratifying contest understood that one state’s decision on 
ratification—especially if it was a large state’s—would influence the choice 
of states deciding later. Reflecting on the significant number of states (eight) 
that had ratified the Constitution by the time of the Virginia convention, 
Washington told Madison, “I do not mean that numbers alone [are] sufficient 
to produce conviction in the mind, but I think [they are] enough to produce 
some change in the conduct of any man who entertains a doubt of his infal- 
libility.” Because of this influence that states’ actions had upon one another, 
both Federalists and Antifederalists urged their allies across the nation to keep 
them closely apprised of positive developments in the ratification process.'' 

Furthermore, the states that ratified early in the process established a prec- 
edent for unconditional ratification—that is, ratification without antecedent 
amendments. As Massachusetts Antifederalist Nathan Dane later reflected, 
“[W]hen a few states had adopted without any alterations, the ground was ma- 
terially changed.” Had one of the states that were quick to decide rejected the 
Constitution or insisted on amendments before approval, the chances of de- 
feating ratification would have been materially enhanced.'* 

The Federalists’ campaign for ratification hit its first significant snags in New 
England. To be sure, on January 9, 1788, Connecticut became the fifth state 
to ratify the Constitution—much to the relief of Massachusetts Federalists, 
whose ratifying convention assembled that same day and most of whom had 
been following the Connecticut proceedings with great avidity. Massachusetts 
and New Hampshire were the sixth and seventh states to hold ratifying con- 
ventions. Massachusetts was the second of the large states—Pennsylvania had 
been the first—to hold a convention and the first of any state in which the out- 
come was seriously in doubt.''* 

Across the country, interested observers anxiously awaited the result of 
the Massachusetts convention, which they widely assumed would greatly 
influence the outcome of the larger ratifying contest. Gouverneur Morris in- 
formed a friend that with five states having already approved the Constitution, 
Federalists “wait impatiently the result of their deliberations in Massachusetts. 
Should that state also adopt it, .. . there will then be little doubt of a general 
acquiescence.” Edward Carrington wrote Madison that “everything seems to 
depend” on Massachusetts. Even if nine other states ratified the Constitution, 
Massachusetts was “so important” that, along with Virginia, it “would be able, 
if not to prevent the effects of the government altogether, to hold it in suspense 
longer than the state of our affairs can well admit of.” Madison predicted that 
a defeat in Massachusetts would probably reduce the chances of ratification 
in Virginia and give new life to the dissenters in Pennsylvania; he told King 
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that “[i]t is impossible to express how much depends on the result of the de- 
liberations of your body.” In New York, where it was uncertain whether the 
legislature would even summon a ratifying convention, Federalists looked to 
Massachusetts “for our political salvation,” while Antifederalists proclaimed 
that the decision of Massachusetts “will certainly have great influence on the 
final issue of the business.” The stage was set for one of the decisive episodes in 
the ratification struggle.'"° 

For several reasons, ratification in Massachusetts was bound from the start 
to be a challenge. First, the counties of the state that had provided the great- 
est support for Shays’s Rebellion sent dozens of delegates to the ratifying con- 
vention in Boston— Gorham estimated that as many as eighteen or twenty of 
the delegates actually had served in Shays’s army—and they overwhelmingly 
opposed ratification. As we saw in chapter 2, the suppression of the rebellion 
had resulted in the political mobilization of its supporters, whose inclination 
would be to oppose the Constitution simply because it was supported by the 
eastern political elite. As King explained to Madison: 


Notwithstanding the superiority of talents in favor ofthe Constitution, 
yet the same infatuation, which prevailed not many months since in 
several counties of this state, and which emboldened them to take 
arms against the government, seems to have an uncontrollable au- 
thority over a numerous part of our convention. Their objections are 
not directed against any part of the Constitution, but their opposition 
seems to arise from an opinion, that is immovable, that some injury is 
plotted against them, that the system is the production of the rich and 
ambitious; that they discern its operation, and that the consequence 
will be the establishment of two orders in the society, one compre- 
hending the opulent and great, the other the poor and illiterate. The 
extraordinary union in favor of the Constitution in this state of the 
wealthy and sensible part of it, is in confirmation of their opinion; and 
every exertion hitherto made to eradicate it, has been in vain.'”” 


In addition, delegates from the region of Maine, of whom there were nearly 
fifty at the convention, were generally inclined to oppose ratification. Gorham 
explained to Madison that “many of them and their constituents are only squat- 
ters upon other people’s land and they are afraid of being brought to account.” 
Moreover, many of the Maine delegates thought—erroneously, according to 
Gorham—that “their favorite plan of being a separate state will be defeated” 
if the Constitution were ratified. In addition, Nantucket, which was inhabited 
mostly by Quakers, would decline to appoint the five delegates to which it was 
entitled because the Quakers’ pacifism—“foolish religious whims,” according 
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to Gorham—led them to oppose the Constitution, which granted Congress 
the authority to raise armies.''® 

Another factor generating resistance to the Constitution in Massachusetts 
was the long experience its citizens had with localist democracy, annual elec- 
tions, and small legislative constituencies—all of which the Constitution 
repudiated at the federal level. As Grayson ruefully observed in the spring 
of 1787 (before the Constitution was written and thus before he had devel- 
oped an Antifederalist predisposition), although Shays’s Rebellion might 
have convinced the New England elite to favor “a very strong government” 
and to be willing “to prostrate all the state legislature[s],” the great bulk 
of the people of Massachusetts believed the government was already too 
strong and were “about rebelling again, for the purpose of making it more 
democratical.” Furthermore, as a large state, Massachusetts would be dis- 
advantaged by the Constitution’s guarantee of equal state representation in 
the Senate.'!” 

Despite the existence of these factors suggesting that the campaign for 
ratification would encounter substantial hurdles in Massachusetts, the initial 
Federalist predictions out of Boston, perhaps influenced by the overwhelm- 
ing support for the Constitution manifested in that city, were very optimistic. 
Christopher Gore, a Federalist lawyer and legislator, wrote King that “[t]he 
federal plan is well esteemed and as far as can be deduced from present appear- 
ances the adoption will be easy.” Similarly, Henry Jackson, a Boston merchant 
and former colonel in the Continental Army, told Henry Knox that “[t]he 
Constitution as proposed will most certainly be adopted by this state.” From 
the reports Madison was receiving in New York City, he concluded that even 
“[t]he party in Boston which was thought most likely to make opposition are 
warm in espousing it.”!”° 

One major wild card in the Massachusetts ratifying contest was the pos- 
ture to be assumed by the prominent statesman Elbridge Gerry, who had 
represented the state at the Philadelphia convention and refused to sign the 
Constitution. One month after the Constitutional Convention ended, Gerry 
wrote a letter to the Massachusetts legislature—which was soon published 
and then widely reprinted—in which he explained his actions in Philadelphia. 
Conceding that much of the Constitution had “great merit” and acknowledg- 
ing that it was “painful” for him to disagree with his esteemed colleagues at the 
convention on a matter of such importance, Gerry nonetheless insisted that 
as “the liberties of America were not secured by the system, it was my duty to 
oppose it.” The principal flaws he identified were the “ambiguous” and “dan- 
gerous” powers granted to Congress, the inadequacy of representation in the 
federal government, the blending of legislative and executive powers, an “op- 


pressive” judicial department, and the absence ofa bill of rights.'*! 
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Federalists immediately expressed concern that Gerry’s letter would 
damage their cause. Madison wrote Washington that Gerry’s objections 
would “shake the confidence of some, and embolden the opposition of others 
in that state,” and Edward Carrington predicted the letter would “work some 
probable mischief.” However, the Massachusetts legislature, rejecting Gerry’s 
thinly veiled request to appear before it to further explain his objections to the 
Constitution, easily voted to call a ratifying convention.'” 

Within a month of its publication, it was clear, as Gorham wrote Knox, 
that Gerry’s letter had “done infinite mischief.” Writing in the Massachusetts 
Centinel, a self-described “plain countrym[a]n” noted that he had been “very 
much pleased” with the new Constitution upon first analysis and that “I and 
all my neighbors [were] determined to vote for it.” However, Gerry’s letter 
“has quite alarmed us, for fear our liberties are in danger.” Henry Jackson, 
who had been supremely confident before the publication of Gerry’s letter that 
Massachusetts would easily approve the Constitution, was now distraught. He 
wrote Knox that Gerry “has done more injury to this country by that infamous 
letter than he will be able to make atonement in his whole life. . .. You have not 
an idea what a turn this letter has given to the federal Constitution nor could 
have given it so severe a stab.... Damn him. Damn him. Everything looked 
well and had the most favorable appearance in this state, previous to this, and 
now I have my doubts.” Another Massachusetts Federalist observed that if the 
Constitution “should be rejected, we must thank Mr. Gerry. Of how much im- 
portance, sometimes, is the voice ofa single man!”!” 

Madison, who was reading such reports from Massachusetts Federalists 
as they arrived in New York City, was beginning to have doubts whether 
Massachusetts would ratify the Constitution. In December, he told Jefferson 
that there was “great uncertainty” in the matter. He also wrote to Washington 
to delicately suggest, if “a proper occasion offered, .. . an explicit communica- 
tion of your good wishes for the plan” in Washington’s correspondence with 
Massachusetts Federalists.'** 

Meanwhile, the views of another eminent Massachusetts statesman were 
also potentially important to the fate of ratification in Massachusetts. In 
early December 1787, when Massachusetts voters selected delegates to the 
state’s ratifying convention, Samuel Adams, the Revolutionary hero, had yet 
to take a public position on the Constitution. Privately, however, he told his 
old colleague from the Continental Congress, Richard Henry Lee, that he op- 
posed ratification because the Constitution created “a national government, 
instead of a federal union of sovereign states” and, he worried, would foster 
aristocracy.’ 

By late December, however, after Boston voters had elected Adams as one of 
their delegates to the state’s ratifying convention, newspapers were reporting 
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Figure 6.3 Samuel Adams, one of the leaders of the revolutionary movement in 
Massachusetts and the nation, who later became the state’s lieutenant governor and 
governor. (Museum of Fine Arts, Boston) 


rumors that he was “an enemy to the new plan of government.” Federalist 
delegate Christopher Gore, noting reason to believe that Adams had writ- 
ten the recently published Antifederalist essay “Helvidius Priscus,” reported 
that Adams “is out full against it [the Constitution]” and warned against the 
Federalists’ discussing their convention strategy in Adams’s presence.'”® 

On January 3, 1788, six days before the Massachusetts convention was set 
to assemble, former governor James Bowdoin entertained most of the Boston 
delegates at his home, and all of those present except Adams expressed sup- 
port for ratification. According to Gore’s report of the evening’s conversation, 
Adams was “open and decided against” the Constitution on the grounds that 
the country was too large for a single government, “that internal taxes ought 
not to be given to the union, [and] that the representation was inadequate.” 
The only amendments that Adams believed would ameliorate his objections 
would, in Gore’s estimation, “totally destroy” the system. Gore concluded that 
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Adams, unless something happened to change his mind, would “be indefati- 
gable and constant in all ways and means to defeat [ratification].”!”” 

Asrumors spread of Adams’s statements critical of the Constitution, Boston 
tradesmen organized—in Gorham’s words—“the most numerous caucus ever 
held in Boston to consider what was to be done” in response. On January 7, 
380 of them gathered and unanimously passed resolutions denying “false and 
groundless” rumors that the tradesmen opposed ratification. Expressing their 
strong support for the Constitution, which they said was “well calculated to 
... guard the rights of the citizens of America” as well as to “revive and in- 
crease ... trade and navigation,” the tradesmen warned that any Boston del- 
egate to the ratifying convention who failed to support unconditional ratifi- 
cation would be acting “contrary to their best interest, . . . strongest feelings, 
and warmest wishes.” Several Federalists predicted that the tradesmen’s reso- 
lutions, which had been targeted principally at Adams, would influence his 
posture at the convention.'”® 

The Massachusetts convention assembled on January 9, 1788. Demand 
for spectator seating was so great that the venue had to be changed from the 
Boston statehouse to a large church nearby. Experience in the late 1770s had 
accustomed Massachusetts citizens to playing an active role in considering, 
criticizing, and amending proposed state constitutions. Thus, the Federalists’ 
strong preference in general for quick ratification with little discussion was 
a nonstarter in Massachusetts. Especially given the Antifederalists’ obvious 
strength at the convention—many delegates had been instructed by con- 
stituents either to reject ratification outright or to demand amendments— 
Federalists had little choice but to acquiesce to a laborious paragraph-by- 
paragraph consideration of the Constitution. In any event, as Federalist 
delegate Theophilus Parsons observed, this mode of proceeding might be “the 
most favorable way for us, as it will give us time to exert our influence, before 
the great question.”!”” 

One of the principal issues at the convention was the nature of represen- 
tation in the federal government. Delegates criticized the small size of the 
House and the use of biennial elections for representatives—both dramatic 
departures from Massachusetts’s practice. One Antifederalist worried that 
the Constitution adopted the “widely different” customs of the southern 
states, where elections “were not so free and unbiased.” Many delegates also 
expressed concern that Congress would use its power over the times, places, 
and manner of federal elections for improper purposes, such as advantaging 
Federalist candidates.'*° 

In addition, the convention devoted considerable attention to Congress’s 
taxing power—and, specifically, whether it ought to extend to the imposition 
of direct taxes. Several delegates also criticized the Senate’s apportionment as 
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unfair to the most populous states, such as Massachusetts. Other significant 
topics of debate included the Constitution’s stance toward slavery—and es- 
pecially the foreign slave trade—and its failure to require religious oaths for 
federal officeholders, which occasioned much criticism. Federalist delegates 
repeatedly emphasized the importance of the grant of power to Congress to 
regulate commerce, which they portrayed as vital to reviving the New England 
economy.'*! 

One of the most striking features of the Massachusetts convention, which 
many participants commented upon, was the extreme disparity in the oratori- 
cal skills of the two sides.* Nathaniel Barrell, an Antifederalist delegate from 
Maine, professed himself—with a certain amount of sarcasm—“[a]wed in the 
presence of this august assembly, conscious of my inability to express my mind 
fully on this important occasion, and sensible how little I must appear in the 
eyes of those giants in rhetoric, who have exhibited such a pompous display 
of declamation.” Disclaiming any pretension “to talents above the simple lan- 
guage adapted to the line of my calling’ that of “plain husbandman’— Barrell 
declared himself unable to speak with “the pleasing eloquence of Cicero or 
the blaze of Demosthenian oratory.” Another Massachusetts Antifederalist, 
Benjamin Randall, expressed hope that the convention would not be “biased 
by the best orators,” and he facetiously noted that if “these great men” who de- 
fended the Constitution “would speak half as much against it, we might com- 
plete our business and go home in 48 hours.” King reported to Madison from 
the convention that Antifederalists “complain that the lawyers, judges, clergy- 
men, merchants and men of education are all in favor of the Constitution, and 
that for this reason they appear to be able to make the worst appear the better 
cause.”!* 

Protests against their elitist domination of the debates were so frequent that 
exasperated Federalists felt compelled to deny that “those gentlemen who have 
had the superior advantages of education were enemies to the rights of their 
country.” One Federalist declared that the insinuations of “a combination of 
the rich, the learned, and those of liberal professions to establish and support 
an arbitrary form of government” were “uncharitable and unchristian.” A self- 
confessed “plain man” who got his “living by the plough” even felt compelled 
to stand up for the “lawyers and men of learning and monied men,” noting that 
“we must all swim or sink together” and insisting that he would not “think the 


worse of the Constitution [simply] because [they] . . . are fond of it.”!°° 


* Compounding the usual Antifederalist disadvantage in elite representation was the fact that 
several Massachusetts Antifederalists who were part of the elite—men such as Elbridge Gerry, 
James Warren, and James Winthrop—could not secure election to the ratifying convention be- 
cause they lived in commercial towns that overwhelmingly supported ratification. 
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During the first two weeks of the convention, ratification was very much in 
doubt. On January 16, Gorham told Knox that “the prospect [is] not very good. 
Numbers are at present against us and the opposition leaders say they are sure 
of the victory.” On January 18, Federalist delegate Theodore Sedgwick wrote, 
“At the time the convention met there was doubtless a majority against the con- 
stitution. It is certain that several converts have been made in the course of the 
debates. Which side now possess[es] a majority it is impossible to determine.” 
Two days later, King told Madison that the Antifederalists “affirm to each 
other that they have an unalterable majority on their side; the Friends doubt 
the strength of their adversaries but are not entirely confident of their own.” 
Indeed, on January 22, Antifederalist Samuel Nasson of Maine predicted that 
the Constitution would be defeated by a hefty margin of nearly fifty votes.'** 

Fearing defeat, Federalist leaders made a critical decision: They would 
abandon their adamant opposition to any amendments whatsoever. Rather 
than insisting on an unvarnished ratification, which is what the previous con- 
ventions had approved, they would accept ratification with a call for constitu- 
tional amendments to follow. 

On January 23, King wrote Madison, “Our prospects are gloomy, but hope 
is not entirely extinguished.” He explained that Federalists were “now thinking 
of amendments to be submitted not as a condition of our assent and ratifica- 
tion, but as the opinion of the convention subjoined to [its] ratification.” King 
thought that this scheme “may gain a few members, but the issue is doubtful.” 

A few days later, Gorham offered Madison a substantially similar—albeit 
slightly more optimistic—report. Despite what he considered the Federalists’ 
vastly superior abilities, Gorham was “pretty well satisfied we shall lose the 
question, unless we can take off some of the opposition by amendments. I do 
not mean those to be made the condition of the ratification—but recommen- 
datory only. Upon this plan I flatter myself we may possibly get a majority of 12 
or 1$—and not more.”'** 

On January 26, the Antifederalist “Hampden,” writing in the Massachusetts 
Centinel, made the first public suggestion that the convention ratify the 
Constitution on the condition of antecedent amendments. The following 
day, King told Knox that the Antifederalists gave this proposal “some coun- 
tenance,” which revealed that they were “not so confident of their numbers, 
since hitherto they have reprobated the suggestion of amendments, and in- 
sisted among their party on a total rejection of the Constitution.” Federalist 
delegate Benjamin Lincoln (who, as we saw in chapter 2, had led the army 
that suppressed Shays’s Rebellion) assured Washington that the proposal for 
conditional ratification “will not be attended to,” though it was “possible if we 
adopt it [the Constitution] absolutely that the convention may recommend 


certain amendments.”!%” 
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Figure 6.4 Governor John Hancock of Massachusetts, a wealthy Boston merchant 
who served as president of the Second Continental Congress and signed the 
Declaration of Independence. (Museum of Fine Arts, Boston) 


Calculating that proposed amendments coming from them would only 
stoke Antifederalist suspicions, Federalists chose instead to use intermediar- 
ies: John Hancock and Samuel Adams. As Federalist Jeremy Belknap, pastor 
of the church in which the convention was sitting, explained, “Hancock is the 
ostensible puppet in proposing amendments; but they are the product of the 
Feds in concert, and it was thought that coming from him they would be better 
received than from any other person.”!°* 

Governor John Hancock, whose name headed the list of signatories to the 
Declaration of Independence, had been chosen president of the Massachusetts 
ratifying convention, but a preexisting gout condition had prevented his at- 
tending the first three weeks of deliberations. Hancock’s views on ratification 
were unknown, although King told Knox, “[H]e appears to me to wish well 
to the Constitution but doesn’t care to risk anything in its favor.”* However, 


* King also believed that Hancock’s gout attack was politically convenient and that “he will 


improve in his health as soon as a majority shows itself on either side of the convention.” 
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according to another Federalist’s report, the Antifederalists had taken ad- 
vantage of Hancock’s absence to “industriously report that his Excellency 
was opposed to the Constitution and advised [the convention] to reject it.” 
Adams, as we have seen, had strongly opposed ratification before the conven- 
tion. However, the Boston tradesmen’s impressive rally in support of ratifica- 
tion may have had its intended effect of pressuring Adams to reconsider his 
views.!*? 

The Federalists approached Hancock with appeals to his patriotism but also 
offers of political support. As King explained to Knox, Hancock, in his guber- 
natorial re-election bid, would “receive the universal support of [former gov- 
ernor] Bowdoin’s friends.” Moreover, Hancock was told “that if Virginia does 
not unite, which is problematical, . . . he is considered as the only fair candidate 
for President.” (If Virginia did not ratify the Constitution, George Washington 
would be ineligible for the presidency.) Federalist delegate Tristram Dalton, a 
merchant and state legislator, reported that the Federalists had “sacrifice[d] 
everything but moral honesty to carry our point.”'*° 

Hancock accepted the Federalists’ overtures, and on January 30, he ap- 
peared on the floor of the convention for the first time, and the following 
morning he spoke. Acknowledging the possible impropriety of his interven- 
tion, given that “through painful indisposition of body, he had been prevented 
from giving his attendance in his place,” Hancock assured the delegates that he 
had been receiving information and following the debates through the news- 
papers. Noting the “great dissimilarity of sentiments” revealed in the conven- 
tion’s deliberations, Hancock proposed amendments “[t]o remove the objec- 
tions of some gentlemen.” These amendments would, among other things, 
restrict Congress to expressly delegated powers; limit its control over the 
times, places, and manner of federal elections; curtail its authority over direct 
taxes; and require juries in federal civil cases and grand jury indictments in 
federal criminal prosecutions." 

Adams seconded Hancock’s proposal. Admitting to some concerns about 
the Constitution, he argued that the proposed amendments would “have a ten- 
dency to remove such doubts and to conciliate the minds of the convention.” 
Adams also predicted that the proposal, “coming from Massachusetts, from 
her importance, [would] have its weight” and would “have the most salutary 
effect throughout the union,” including in “greatly agitated” Pennsylvania.” 

In the days that followed, some Antifederalists protested that the conven- 
tion had no authority to propose amendments, and they questioned whether 
the five states that had already ratified the Constitution would be likely now 
to support amendments. Federalists responded that the ratifying convention, 
as “the fullest representation of the people ever known,” had ample authority 
to recommend amendments. They also predicted that, given “the influence of 
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Massachusetts” and the fact that the proposed amendments were “general and 
not ... calculated for the peculiar interest of this state,” other states would 
eagerly support them and the first Congress would approve them.’ 

Several Federalists now privately predicted victory. Dalton wrote that the 
endorsement of the Constitution by Hancock and Adams would “settle the 
matter favorably.” Henry Van Schaack, a Federalist in western Massachusetts 
who was receiving reports from Boston, told his brother that Hancock’s ac- 
tions “had an amazing influence over a great number of wavering members” 
and that “the opposition [now] despaired of success.” Gorham predicted a 
Federalist majority of about fifteen on the final question. A more measured 
King reported to Madison that “our hopes are increasing,” although he wor- 
ried that Hancock, whose “character is not entirely free from a portion of ca- 
price,” might still “disappoint our present expectations.”!** 

Yet the governor delivered on his promise. The convention sent his pro- 
posal to a large committee—which was supposed to be balanced between 
the parties but nonetheless had a Federalist majority—which then recom- 
mended amendments very similar to the ones Hancock had proposed. On 
the final day of the convention, Hancock would endorse ratification “in full 
confidence that the amendments proposed will soon become a part of the 
system.”!*5 

Sensing defeat, Antifederalists proposed adjourning the convention. As 
one Antifederalist essayist explained, an adjournment would “not only ripen 
the judgment of our own citizens, but give them an opportunity of benefit- 
ing by the opinions of those states [especially Virginia], which are attentive 
to, but not extravagantly zealous, in this matter.” Federalists fended off this 
tactical maneuver, however, defeating the motion to adjourn on February 5 by 
a margin of 214 to 115."*° 

Before the final vote was called on February 6, some Antifederalist dele- 
gates rose to explain why they would be voting in favor of ratification. William 
Symmes, Jr., a 1780 graduate of Harvard College who had identified “great de- 
fects” in the Constitution but feared the consequences of “a total rejection,” 
declared that Governor Hancock’s intervention “in the character of a media- 
tor” had been like “a ray of hope shone in upon the gloom that overspread [his] 
heart,” leading him to support ratification with recommended amendments. 
Another Antifederalist delegate, Charles Turner of Scituate, noted that he 
had “been averse to the reception of the Constitution while it was considered 
merely in its original form,” but his “mind [was] reconciled” by the proposal 
to recommend certain amendments. Because of the “respect due to the hoary 
head of Massachusetts” and the “catholic nature and complexion” of the pro- 
posed amendments, Turner expressed confidence that they would be “univer- 
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sally accepted. 
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In the end, the Massachusetts convention ratified the Constitution by the 
slender margin of 187 to 168. It simultaneously recommended “certain amend- 
ments and alterations” in order to “remove the fears and quiet the apprehen- 
sions of many of the good people of this Commonwealth.”"** 

Not only had the Federalists won, but immediately after the final vote, several 
of their opponents rose to declare themselves, in the words of Antifederalist del- 
egate John Taylor, “fairly beaten.” To the Federalists’ delight, Taylor expressed 
“his determination to go home and endeavor to infuse a spirit of harmony and 
love among the people.” Another Antifederalist delegate, William Widgery, 
similarly stated that he would inform his constituents that he had opposed the 
Constitution but been defeated “by a majority of wise and understanding men,” 
and that he would “endeavor to sow the seeds of union and peace among the 
people he represented.” As King wrote Madison later that day, “the minority are 
in a good temper”—unlike their counterparts in Pennsylvania—and given the 
Antifederalists’ “magnanimity,” he was confident that “ratification will be very 
cordially and universally approved through our state.”"° 

Indeed, numerous reports from around Massachusetts in the months fol- 
lowing the convention suggest that these Antifederalist pledges were mostly 
honored and that agitation against the Constitution in the Commonwealth 
largely ceased. For example, in late March 1788, Antifederalist convention del- 
egate Silas Lee reported from Biddeford, Maine: “[A]t present we seem to be 
at peace. Many who have been much opposed to the Constitution are become 
warm advocates of it.”"*° 

That spring’s election results seemed to confirm that public opinion in 
Massachusetts strongly endorsed the outcome of the state ratifying conven- 
tion. Federalists, as they had promised, did not field a candidate against the 
incumbent governor, Hancock. Gerry was a reluctant Antifederalist candi- 
date, and Hancock trounced him, winning 81 percent of the vote. Federalists 
also won the lieutenant governorship and large majorities in both houses of 
the state legislature, leading Henry Van Schaack to conclude that “federalism 
has gained so amazingly that the Constitution is not even opposed in private 
conversation.”!*! 

The largely positive outcome of the Massachusetts convention was an enor- 


mous accomplishment for the state’s Federalists.* In a letter to Washington, 


* They celebrated with a procession in Boston on February 8 in which forty-five hundred 
people participated—the largest such event in American history to that date. Other large cities— 
Baltimore, New York, and Charleston—subsequently sought to outdo Boston in their proces- 
sions celebrating their states’ ratifications of the Constitution. Philadelphia bested them all in 
its Fourth of July celebration of the Constitution’s having been ratified by the requisite number 
of states. 
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Figure 6.5 Massachusetts, the Sixth Pillar of the “Grand Republican Superstructure,” 
in the popular metaphor originated by Benjamin Russell, the printer of the 
Massachusetts Centinel. (Library of Congress) 


Knox summarized how it had come about. Noting that it was “now no secret 
that on the opening of the convention, a majority were prejudiced against it [the 
Constitution],” Knox explained how the Federalists had “proceeded most cau- 
tiously and wisely, debated every objection with the most guarded good nature 
and candor but took no questions on the several paragraphs and thereby pre- 
vented the establishment of parties.” In addition, as Henry Jackson told Knox, 
if Governor Hancock, who had “gained himself immortal honor in his conduct 
on this occasion,” had not taken “a very active part in favor of adoption, we 
[the Federalists] should never have gained a vote in favor of it.” The popular 
Hancock’s embrace of ratification with recommended amendments may have 
provided Antifederalist delegates with political cover to change their positions 
on the Constitution.’ 

While Massachusetts Federalists were proud of their accomplishment, 
Madison viewed the outcome of the Massachusetts convention as more of a 
mixed bag. The size of the Antifederalist vote was “very disagreeably large,” 
yet the good temper of the losers was “some atonement.” The recommended 
amendments were “a blemish,” but at least they were “in the least offensive 
form”—that is, they were not conditions of ratification.'** 

Randolph shared Madison’s mixed reaction to the latest intelligence. On 
the one hand, he considered Massachusetts a “paltry snare” and not yet “fairly 
enlisted,” given that some of its proposed amendments were “inadmissible.” 
On the other hand, he acknowledged that had Massachusetts rejected the 
Constitution, it “would have damned it here [in Virginia].”'** 
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The reaction of many other Federalists to the news from Massachusetts was 
far more celebratory. Washington told Madison that Massachusetts’s ratifica- 
tion would prove “a severe stroke to opponents of the proposed Constitution 
in this state [Virginia],” and he wrote King that it would “be productive of 
good effects in other states, whose determination may have been problemati- 
cal.” Edward Carrington called “[t]he decision of Massachusetts ... perhaps 
the most important event that ever took place in America, as upon her in all 
probability depended the fate of the Constitution—had she rejected I am 
certain there would not have been the most remote chance for its adoption in 
Virginia.” More than one Federalist agreed with the judgment of the young 
French diplomat Victor DuPont that, “Massachusetts having accepted, the 
new constitution can be regarded as having been accepted for all America.” 

Developments in New Hampshire, where the state ratifying convention 
assembled just one week after Massachusetts’s ended, quickly put a stop to 
such talk. Since the end of the Philadelphia convention, nearly everyone had 
been predicting quick and easy ratification in New Hampshire. In November 
1787, John Langdon, who had been one of New Hampshire’s two delegates 
to the Philadelphia convention and was a former governor of the state, told 
Washington that he had “not heard a single person [in the state] object to the 
plan and very few find fault even with a single sentence, but all express their 
greatest desire to have it established as soon as may be.” The following month, 
Madison wrote Jefferson that “New Hampshire from every account ... will 
pretty certainly be on the affirmative side.”!*° 

By virtue of their control of the state government, New Hampshire 
Federalists created additional advantages for themselves in the ratifying pro- 
cess. The state’s chief executive, President John Sullivan, called a special legis- 
lative session in December 1787, which Federalists controlled. The legislature 
chose Exeter, the heartland of New Hampshire Federalism, as the convention’s 
venue. It also provided that the state law excluding officeholders from the leg- 
islature would not apply to the ratifying convention, which meant that influen- 
tial Federalists, such as state treasurer John Taylor Gilman and the chief jus- 
tice of the state’s superior court, Samuel Livermore, could serve as delegates. 
Finally, the Federalists defeated their opponents’ motion to double the size of 
the convention.'*” 

Once the Massachusetts convention ratified the Constitution on February 
6, a Federalist victory in New Hampshire seemed even more certain. Langdon 
had spent several days attending the Massachusetts ratifying convention 
and confidently told Federalists in Boston, according to one report, that “if 
Massachusetts adopted the Constitution, New Hampshire would not be 
one week in session.” Immediately upon Massachusetts’s ratification, King 
wrote Madison that “New Hampshire will undoubtedly decide in favor,” 
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and Madison then reassured Washington that there could “be no question” 
but that New Hampshire would become the “seventh pillar .. . to the federal 
temple.”’** 

However, just two days before the New Hampshire convention assembled, 
Sullivan reported that the prospects of ratification were “not so favorable as 
I expected.” Langdon, in a subsequent letter to Washington, explained what 


had happened: 


Contrary to the expectation of almost every thinking man, a small 
majority of (say four persons) appeared [in the convention] against 
the system.... Just at the moment of choice for members of our 
convention (in one of our principal counties), ... a report was cir- 
culated by a few designing men who wished for confusion that [the] 
Massachusetts convention who had just met were against the plan and 
would certainly refuse it, the liberties of the people were in danger, 
and that the great men (as they call them) were forming a plan for 
themselves. 


This report, Langdon observed, “together with athousand other absurdities, . . . 
frightened the people almost out of what little senses they had,” leading them 
to choose delegates opposed to the Constitution and, in many cases, issuing 
instructions to reject it.’ 

At the ratifying convention, the proceedings of which were not well re- 
ported, the principal stated grounds of opposition to the Constitution were 
the lengthy terms in office for federal legislators, the scope of Congress’s 
powers, the Constitution’s compromises with slavery, and its failure to require 
federal officeholders to take a religious oath. The convention’s debates appar- 
ently convinced some delegates to rethink their opposition to ratification, 
yet they were reluctant to defy their constituents’ instructions. As Langdon 
subsequently reported to King, “[A]fter spending ten days in the arguments, a 
number of opponents came to me and said they were convinced and should be 
very unhappy to vote against the Constitution which they (however absurd) 
must do, in case the question was called for.” The preference of these delegates, 
Langdon wrote Washington, was for “an opportunity to lay the matter before 
their constituents.”!° 

Fearing they might lose if the convention took a vote on ratification, 
Federalists moved instead to adjourn. As a result of their having arrived early 
in Exeter, before some Antifederalist delegates straggled in, Federalists had 
dominated the convention’s rules committee and secured procedural rules fa- 
vorable to their cause, including priority for motions to adjourn and anonym- 
ity for all votes except the one on the final question (which might embolden 
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some Antifederalist delegates to defy their constituents’ instructions on pre- 
liminary votes, such as a motion to adjourn). According to Langdon’s account, 
the Antifederalists “greatly opposed” the adjournment motion, but they lost 
that vote by a margin of fifty-six to fifty-one. The New Hampshire conven- 
tion would reassemble in Concord (an inland venue more favorable to the 
Antifederalists) in mid-June—after spring legislative elections.'*! 

For the Federalists to avoid an outright defeat at this stage of the ratifying 
contest was important, given that the prospects for ratification were uncer- 
tain in New York, North Carolina, Rhode Island, and Virginia, and Federalists 
tried to put the best face possible on the New Hampshire adjournment. Still, 
given the previous widespread assumption that New Hampshire would easily 
ratify, the adjournment of its convention was generally perceived as a loss for 
the Federalists. Langdon considered the result “mortifying” and “astonish- 
ing.” Especially after ratification in Massachusetts and in view of the fact that 
“almost every man of property and abilities [had been] for it,” how could New 
Hampshire, with “everything to gain, and nothing to lose, by the adoption of 
the government,” have failed to approve it?!” 

Acrossthe country, many Federalist leaders were distressed by the news from 
New Hampshire. Madison told Randolph that the adjournment was “no small 
check to the progress of the business.” Opponents of ratification in Virginia 
would “take new spirits”—after ratification in Massachusetts “had almost ex- 
tinguished their hopes’—and New Hampshire’s adjournment meant that nine 
states could not possibly have ratified the Constitution by the time Virginia’s 
convention assembled. Madison also noted that Pennsylvania’s unchastened 
Antifederalists “will probably be equally encouraged.” Nicholas Gilman, one 
of New Hampshire’s congressional delegates (and the brother of John Taylor 
Gilman), reported to Sullivan the “pernicious effects our convention busi- 
ness has produced in a number of states,” as Antifederalists “augmented their 
forces, took possession of their old ground, and seemed determined to main- 
tain it at all hazards.” The price of federal securities fell in New York after the 
adjournment of the New Hampshire convention, and the French vice-consul 
confirmed in his report home that the Federalists had suffered a “dangerous 
defeat,” which had “the most unfortunate effect on the people of the states of 
New York, Maryland, Virginia, and the two Carolinas,” where the opposition 
“has taken on new strength.”! 

Indeed, it was around this time that the Rhode Island legislature, still under 
the control of the party responsible for its radical fiscal and monetary policies, 
rejected a motion even to summon a ratifying convention. By way of explana- 
tion, Antifederalist legislators observed that “the citizens of other states had, 
by the means of appointing conventions, been decoyed into an adoption of the 
Constitution,” when “at least two-thirds” of their citizens opposed ratification. 
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Instead, the legislature provided for a referendum on the Constitution to take 
place on March 24, 1788. Federalists in larger towns, such as Newport and 
Providence, boycotted that referendum, which consequently yielded a ten-to- 
one margin against ratification.'* 


Maryland and South Carolina 


To this point, among southern states, only Georgia had held a ratifying con- 
vention, but Maryland’s was scheduled for late April 1788. Madison had ini- 
tially told Jefferson that he had it on “pretty good authority” that “[t]he voice 
of Maryland” was, “as far as it has been declared, strongly in favor of the 
Constitution.” Yet two months later, he reported “more formidable opposi- 
tion” in Maryland than in most of the early-adopting states.’ 

The state’s paper money faction, led by Samuel Chase and William Paca, 
sought to rally opposition to ratification. They and several other Maryland 
Antifederalist leaders had speculated in confiscated Loyalist estates, and 
without a paper money emission—which the Constitution would forbid—to 
enable them to pay off their mortgages in depreciated currency, they would face 
likely financial ruin. They were joined by Luther Martin, who had been a disaf- 
fected Maryland delegate to the Philadelphia convention. In an appearance 
before the state legislature—which, apparently at the behest of Antifederalist 
legislators, had summoned the state’s delegates to the Philadelphia conven- 
tion to appear before it in November 1787 to discuss the Constitution—and 
subsequently in newspaper essays, Martin described a “monarchical party” at 
the Philadelphia convention that had wished to abolish the state governments 
entirely.'°° 

In the mid-1780s, Maryland politicians had been bitterly divided over tax 
and debt relief, which might lead one to predict similar divisions over the 
Constitution because of Article I, Section 10. Yet most of the state’s political 
elite agreed that Maryland, a less populous state whose small geographic size 
had always made its leaders feel vulnerable within the union, would greatly 
benefit from equal state representation in the Senate. Thus, former governor 
Thomas Johnson wrote Washington that the “scale of power” between “the 
great and small states” had been “very properly adjusted” in the Constitution. 
Moreover, lacking any western land claims, most Marylanders did not feel the 
same outrage that other southerners did over Jay’s willingness to trade away 
American navigation rights on the Mississippi River.'®” 

Maryland Antifederalists calculated that their best chance of success 
would be, in the words of one of their opponents, to “push first for an adjourn- 
ment till the determination of Virginia is known,” hoping that a defeat for the 
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Figure 6.6 Samuel Chase, a signer of the Declaration of Independence and one of 
Maryland’s leading Antifederalists, later became a partisan Federalist and Supreme 
Court justice, and was nearly removed from office by the Jeffersonians through 
impeachment in 1805S. (Courtesy of Independence National Historical Park) 


Constitution in Virginia would influence swing delegates at the Maryland 
ratifying convention. Learning of these plans, Virginia Federalist George 
Nicholas, who feared that an adjournment in Maryland would adversely 
impact the cause of ratification in Virginia, urged Madison and (indirectly) 
Washington to use their influence in Maryland to counteract the scheme, and 
both of them complied.'* 

Washington wrote Johnson that an adjournment in Maryland would “be 
tantamount to the rejection of the Constitution” and “would have the worst 
tendency imaginable” on the South Carolina convention, which was the 
only other one scheduled to meet before Virginia’s. Madison voiced a similar 
view in letters to Maryland Federalists Daniel Carroll and James McHenry. 
A letter from McHenry to Washington written just before McHenry left 
for the Maryland convention in Annapolis reveals that he was aware of the 
Antifederalists’ plans, in coordination with their allies in Virginia, “to push 
for an adjournment under the pretext of a conference with [the Virginia 


The Ratifying Contest 449 


convention] respecting amendments.” Agreeing with the view that an adjourn- 
ment would be equivalent to a rejection, McHenry promised Washington to 
“do every thing in my power to prevent it.”! 

However, it turned out the Federalists had little cause for concern. The 
election for ratifying convention delegates in Maryland that took place on the 
four days beginning April 7 gave them a majority of greater than five to one, 
even though they had failed to convince the legislature to select the earlier 
date for elections they preferred or to impose a higher property qualification 
for delegates than that imposed on members of the lower house of the state 
legislature.'”° 

Capitalizing on their decided numerical advantage once the conven- 
tion assembled on April 21, Federalists rejected their opponents’ motion for 
paragraph-by-paragraph consideration of the Constitution, explaining that 
everyone at the convention “was perfectly master of the subject, having had 
sufficient time to study it and make up his mind on it before he came there.” 
However, not wishing to press their advantage too far, Federalists did not seek 
an immediate vote on ratification, instead allowing their opponents to speak 
their piece, while mostly remaining silent themselves. A fter several days of per- 
functory debate, the convention, whose deliberations were not well reported, 
voted on April 26 to approve the Constitution by a margin of sixty-three to 
eleven.'7! 

To that point in the proceedings, Federalists had adamantly opposed con- 
sideration of amendments, ostensibly on the grounds that their constituents 
had not instructed them on that issue. However, after the ratification vote, 
they agreed to the appointment of a committee to consider amendments, 
though only on the condition that any amendments to be recommended by the 
convention would come with the endorsement of the delegates acting solely in 
their capacity as private citizens. It turned out that the Federalists, who had a 
large majority on the committee, were almost unanimously willing to approve 
several of the amendments discussed, though some of them insisted that they 
were acting more from a desire to accommodate the Antifederalists than from 
a conviction that the Constitution was genuinely in need of amendment.'” 

The amendments to which the Federalists provisionally agreed were mainly 
addressed to soothing Marylanders’ concerns about the federal courts— 
concerns that probably were attributable to the fact that Maryland planters 
were more indebted to British creditors than were residents of any other state 
but Virginia. For example, proposed amendments would have required jury 
trials in certain federal civil cases, limited the jurisdiction of the federal judi- 
ciary in various ways, and guaranteed the state courts concurrent jurisdiction 
over certain cases falling within the federal judicial power. Yet the Federalists 
were unwilling to support other amendments proposed by their opponents, 
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such as ones restricting Congress’s powers to regulate congressional elections, 
levy direct taxes, and create a standing army.’” 

However, when Antifederalists demanded that the entire convention con- 
sider certain of the amendments that had failed to garner majority support in 
the committee, exasperated Federalists decided to abandon the entire proj- 
ect of amendments. Some of them may also have been concerned that for the 
Maryland convention to propose amendments would harm the prospects for 
ratification in Virginia.'”* 

After the convention adjourned on April 29, Antifederalists quickly 
published an address to the people of Maryland that included a call for 
amendments. Antifederalist delegate John Francis Mercer, who had briefly 
attended the Philadelphia convention as a Maryland delegate, also wrote to the 
New York and Virginia ratifying conventions to “prevent your forming unjust 
conclusions from the adoption of the Constitution in the state of Maryland by 
so large a majority of the convention and the subsequent dissolution of that 
body without proposing any amendments.” He insisted that “four-fifths of the 
people of Maryland are now in favor of considerable alterations and amend- 
ments and will insist on them.” 

South Carolina was the next state to consider ratification. In November 
1787, the French interim consul in Charleston, Jean-Baptiste Petry, had re- 
ported that the Constitution “seems generally approved of by the principal 
inhabitants of this city.” However, he also noted that some concerns had been 
expressed over the provision authorizing Congress after twenty years to bar 
the foreign slave trade and, more generally, at “sacrifices” that the southern 
states had made to northern interests and at the “preponderance” that north- 
erners would enjoy, at least initially, in Congress.'”° 

Two months later, Petry reported that the Pennsylvania dissenters had 
“spared neither money nor effort in order to flood this state and its neighbors 
with [their] pamphlets and writings against this Constitution,” which he 
thought might have an “effect in the back country which is not very learned in 
politics and in matters of government.” Petry had learned that some Federalists 
were determined to force the opposition, “under the pretext of enlightening 
the people, .. . to show itself in broad daylight” at the legislature’s session in 
January, in order to combat “objections with the same reason which convinced 
the deputies of the several states in Philadelphia.”!” 

Indeed, in response to a motion in the South Carolina House of 
Representatives to thank the state’s delegates to the Philadelphia convention 
for their service, those delegates—all four of whom held seats in the House— 
insisted that it would be inappropriate to thank them before the legislature 
had discussed the merits of the Constitution. Antifederalists objected, but 
Federalists had the numbers. Thus, for three days in mid-January, former 
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governor Rawlins Lowndes, indicating that he was representing the views of 
backcountry members uncomfortable with public oratory, raised objections to 
the Constitution, and eight or ten Federalist speakers responded.'” 

At the conclusion of these debates, the legislature unanimously called for 
a ratifying convention. The House and Senate initially disagreed about its 
timing, but eventually they set April 11 and 12 as the dates to elect delegates to 
a convention, which would meet on May 12. By a single vote, the House deter- 
mined that the convention would meet in Charleston rather than an interior 
location more favorable to the Antifederalists.'” 

Federalists initially worried that their opponents’ organizing efforts—“great 
pains [being] taken in the back-country to poison the minds of the people,” ac- 
cording to one Federalist—would produce a closely divided convention. Soon 
after the legislature had summoned the convention, one Federalist observed 
that opposition to ratification was “heavy and increasing” because the state’s 
farmers “entertain jealousies that it [the Constitution] is a scheme to favor the 
mercantile interest.” Just before the elections for ratifying convention del- 
egates took place, Arthur Bryan, the son and brother of leading Pennsylvania 
Antifederalists, reported that “[a]ccounts from the back counties say it [the 
Constitution] is universally reprobated.”!*° 

However, the elections produced a secure Federalist majority for the con- 
vention. One Federalist reported that, judging from the election returns, “there 
is not a shadow of doubt but the Constitution will be ratified by a considerable 
majority.” The severe malapportionment in the legislature had been repro- 
duced in the ratifying convention: Low-country planters, who overwhelm- 
ingly favored ratification, were drastically overrepresented in both bodies.'*! 

In the debates over the Constitution that took place in both the South 
Carolina House and the state ratifying convention, Antifederalists offered 
many of the standard objections that their political allies raised virtually ev- 
erywhere, such as the illegitimacy of the Philadelphia convention’s abrogation 
of the Articles and the Constitution’s grants of excessive power to Congress. 
But South Carolina Antifederalists also raised some distinctively southern 
objections. They criticized the Constitution on the grounds that northerners 
would dominate the national government and use its powers over commerce 
and treaty making to the disadvantage of the South. They also objected to the 
constitutional provision authorizing Congress to forbid the foreign slave trade 
after twenty years.'** 

Federalists responded by emphasizing the many safeguards for slavery 
provided in the Constitution. They also argued that population flow to the 
Southwest would quickly dissipate any initial northern advantage in Congress. 
Moreover, even if northerners did use their temporary ascendancy in Congress 
to give themselves a monopoly over the South’s carrying trade, this was the 
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least to which they were entitled given their sacrifices on behalf of the South 
during the war. Finally, the Federalists noted that South Carolina would es- 
pecially benefit from a powerful national government because of its unique 
vulnerability to foreign invasion.'™ 

When news reached the Charleston convention on May 15 that Maryland 
had ratified the Constitution, the Antifederalists—according to a subse- 
quent account offered by one of them—began “losing ground,” with “num- 
bers going over to the enemy, on an idea that further opposition was useless.” 
Despairing of an outright victory, Antifederalists sought to adjourn the con- 
vention until October, which would afford them additional time to mobilize 
opposition, but their adjournment motion was defeated on May 21 by a vote 
of 135 to 89.'** 

Two days later, the South Carolina convention voted by 149 to 73 to ratify 
the Constitution. To placate their opponents, Federalists agreed to propose 
amendments limiting Congress to expressly delegated powers and restricting 
its authority to impose direct taxes and regulate federal elections. After the 
convention, one of the Antifederalist leaders, Aedanus Burke, insisted that a 
clear majority of South Carolinians opposed the Constitution—a claim that 
was very likely true—because of its “evil tendency.” Burke also asserted that 
“if a fair opportunity offers itself to our back countrymen they will join heart 
and hand to bring ruin on the new plan unless it be materially altered.” Finally, 
Burke predicted that if “either Virginia or New York state reject it, the system 
will fall to pieces.”!*° 

South Carolina was the eighth state to ratify the Constitution. Only one 
more state’s approval was necessary for the Constitution to become opera- 
tional. Virginia's ratifying convention was set to meet on June 2 and New York’s 
on June 17, while the adjourned New Hampshire convention was scheduled to 
resume its deliberations on June 18. Georgia congressional delegate Abraham 
Baldwin, not feeling very confident about the Federalists’ chances in Virginia 
or New York and not daring to “hope much good” from New Hampshire after 
it had “acted so ill before,” reflected that “[w]here we are to go for the ninth, 
[to] set all the mighty wheels in motion, time must determine. I fear it will be 
delayed too long.”!*° 

In the months since February, when Federalists had adjourned the New 
Hampshire convention for fear of losing the vote on ratification, the state’s 
Federalist-dominated press had conducted a formidable propaganda cam- 
paign in favor of the Constitution. In March, Madison told Washington that 
it was “fully expected that some of the instructed members will prevail on 
their towns to unfetter them.” Though such efforts mostly came to naught, 
five Antifederalist delegates who had attended the convention in February 
were absent—for unknown reasons—when it resumed its deliberations. In 
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addition, some towns that had gone unrepresented in February sent Federalist 
delegates to the convention in June.'*’ 

Based on reassurances they had received from their New Hampshire allies, 
Federalists across the nation were supremely confident that the reassembled 
New Hampshire convention would ratify the Constitution. For example, 
Rufus King told Hamilton that “[t]hose who are best informed of the situation 
of the question in New Hampshire are positive that the decision will be such 
as we wish.”!88 

Events proved the Federalists’ confidence justified. On June 21, the fourth 
and final day of the reassembled convention, Federalists defeated motions to 
make ratification conditional upon antecedent amendments and to adjourn 
the convention. Then, by a vote of fifty-seven to forty-seven, the delegates rati- 
fied the Constitution unconditionally, making New Hampshire the ninth state 
to do so. The convention also recommended essentially the same amendments 
that the Massachusetts convention had proposed. Without the last-minute de- 
cision by Federalists to support recommended amendments, the convention 
might have rejected ratification.'*” 


Virginia 


New Hampshire’s ratification came after the Virginia convention had been 
meeting for more than two weeks, but that result did not detract from the 
drama and significance of the Virginia proceedings because news of it did not 
reach Richmond until after the delegates had voted on ratification. Thus, while 
the Virginia convention was meeting, the delegates believed that the fate of the 
Constitution remained undetermined, and Federalist George Nicholas had 
told Madison that he worried that “some of them [the delegates] will fear to 
give the last hand to the business.” Moreover, even after nine other states had 
ratified, Virginia’s approval would remain critical because the union probably 
could not succeed without the participation of its largest and wealthiest state. 
Finally, as Richard Henry Lee wrote to Mason before the Virginia convention, 
the states that had yet to consider the Constitution would likely “depend much 
upon Virginia for their determination” whether to ratify.!"° 

Whether Virginia would ratify the Constitution had been deeply uncer- 
tain from the very start. About three weeks after the Philadelphia convention 
ended, Washington wrote Madison that the first accounts he had received from 
southern and western Virginia were favorable to ratification, and he doubted 
that “any powerful opposition will be made to the Constitution’s being sub- 
mitted to a convention.” By late October, however, Randolph was reporting to 
Madison that “[t]he first raptures in favor of the Constitution were excessive” 
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and “the tide is turning” against ratification in Virginia. New objections were 
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being “daily started,” “the final event seems uncertain,” and “strong exertions” 
would be required to “carry it through.” In mid-November, Grayson, who op- 
posed ratification, noted “very considerable opposition” to the Constitution 
in Virginia and professed himself “at a loss to determine how the matter will 
be ultimately closed.” Judging from the information he was receiving in Paris, 
Jefferson concluded that “the presumption is that Virginia will reject it.”""' 

For several reasons, the Constitution was bound to encounter significant 
opposition in Virginia. First, most residents of the far-western part of the 
state were deeply opposed to ratification. For one thing, the Jay imbroglio 
had caused them to fear that a northern-dominated Congress would abandon 
American claims to navigation rights on the Mississippi River, which would 
stymie westward migration and reduce the value of their lands. Washington 
complained to Knox, “The Kentucky district will have great weight in deciding 
this question [Virginia’s ratification]; and . . . no pain is spared to inculcate a 
belief that the government proposed will—without scruple or delay—barter 
away the right of navigation to the River Mississippi.” Similarly, Nicholas 
warned Madison that “[t]he only danger” he apprehended to ratification in 
Virginia was “from the Kentucky members, and one consideration only has 
any weight with them: a fear that ifthe new government should take place, that 
their navigation would be given up.”’”” 

Yet Kentuckians had other concerns about the Constitution as well. 
According to a circular letter opposing ratification that was written by several 
prominent Kentuckians, they worried that westerners would be “dragged by 
the power of the federal court six or eight hundred miles” to adjudicate law- 
suits involving contested land titles. In addition, they feared that Kentucky 
“never shall be able to encourage manufactures” — especially hemp—because 
the Constitution barred states from imposing import duties. Finally, accord- 
ing to Washington, the idea of the Constitution’s “becoming an impediment 
to its [Kentucky’s] separation’—most Kentuckians wanted to become a state 
independent of Virginia—“has got hold of them.”!* 

Inaddition tothe Kentuckians’ discontent with the Constitution, Virginians 
generally—as residents of the nation’s most populous state—felt aggrieved by 
the provision for equal state representation in the Senate. Virginians had also 
been disadvantaged by both parts of the compromise at the Philadelphia con- 
vention that allowed the foreign slave trade to continue for a generation while 
removing the supermajority requirement for the enactment of navigation laws 
by Congress.'** 

Furthermore, many Virginians feared that the broad jurisdiction and inde- 
pendence of the federal courts, together with the omission of a right to a jury 
trial in federal civil cases, would render them vulnerable to lawsuits by British 
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creditors seeking payment of prewar debts. Even before the Philadelphia con- 
vention, Virginia legislator John Dawson wrote Madison that “a large major- 
ity of the citizens of this state are warmly opposed to the payment of British 
debts.” A month after the convention, Randolph told Madison that “the most 
vulnerable and odious part of the Constitution” in Virginia was “the danger 
of every defendant being hurried sooner or later to the seat of the federal gov- 
ernment” at the behest of British creditors. Another Virginia legislator, John 
Pierce, confirmed that “[t]he popular objection [to the Constitution] is that 
the British debts must be paid if it is adopted.”!* 

Lastly, the fact that two of the three delegates who had refused to sign the 
Constitution on the last day of the Philadelphia convention—Mason and 
Randolph—were from Virginia signaled the state’s citizens that they had 
reason to fear the Constitution and emboldened the state’s Antifederalists. 
Madison believed that had Mason and Randolph (and Patrick Henry) sup- 
ported ratification, Virginia “would have been as zealous and unanimous as 
she is now divided on the subject.” Carrington wrote Jefferson that there might 
be “some difficulty” with ratification in Virginia because “two of her members 
in convention whose characters entitle them to the public confidence refused 
to sign the report.”!"° 

Late in the Philadelphia convention, Mason had declared that he would 
“sooner chop off his right hand than put it to the Constitution as it now 
stands.” In the convention's final days, he wrote down his objections to 
the Constitution. Among other things, there was no declaration of rights, 
the House offered only “the shadow” of representation, the jurisdiction 
of the federal judiciary was too broad, commercial legislation that would injure 
the interests of the southern states could be passed by a simple majority of both 
houses of Congress, the powers of the national government’s branches were 
blended together, Congress was barred from interfering with the foreign slave 
trade for twenty years, and the president was not constrained by an executive 
council. Mason also warned that the Constitution would eventually lead to “a 
monarchy ora corrupt, tyrannical aristocracy.”!”” 

Mason left Philadelphia, according to Madison, “in an exceeding ill humor 
indeed.” Madison explained to Jefferson, “A number of little circumstances 
arising in part from the impatience which prevailed towards the close of the 
business conspired to whet his acrimony,” and Mason returned to Virginia 
with a “fixed disposition to prevent the adoption of the plan if possible.” In the 
weeks after the convention, Mason revised and enlarged his objections and, 
according to one Federalist Virginia legislator, took “the utmost pains to dis- 
seminate” them. Tobias Lear reported that Mason circulated his objections 
“in manuscript to persons in all parts of the country where he supposed they 
would make an impression.” Beginning in November, Mason’s objections were 
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published and then widely republished in newspapers and pamphlets through- 
out the nation.’ 

However, the good news from the Federalists’ perspective was that Mason 
had assured Washington that he was “most decidedly of opinion” that the 
Virginia legislature ought to submit the Constitution to a ratifying convention 
and that “should any attempt be made to prevent the calling [of] such a con- 
vention here, such a measure shall have every opposition in my power to give 
it.”* In addition, Nicholas later reported that Mason had said publicly, “im- 
mediately after his return [from the convention] . . . that notwithstanding his 
objections to particular parts of the plan, he would take it as it was rather than 
lose it altogether.”!”” 

Randolph, too, had declared late in the Philadelphia convention that he 
would not be able to sign the Constitution, which “irreconcilably departed” 
from the Virginia Plan proposals and would, he predicted, “end in tyranny.” 
Among other things, Randolph objected to the small size of the House, 
Congress’s unrestricted power to raise standing armies, the Necessary 
and Proper Clause, the absence of a supermajority requirement for naviga- 
tion laws, and the indistinct boundaries drawn between the powers of the 
federal and state legislatures and the jurisdiction of their judiciaries. “The 
only mode in which his embarrassments could be removed,” Randolph ex- 
plained in Philadelphia, was to authorize the state ratifying conventions to 
propose amendments to be submitted, in turn, to “another general conven- 
tion with full power to adopt or reject the alterations proposed by the state 
conventions.”””° 

However, Madison, who was in touch with Randolph soon after the con- 
vention, was not expecting “inveterate” opposition to ratification from him. 
Madison wrote Jefferson that Randolph’s opposition was mostly grounded in 
his “unwillingness to commit himself, so as not to be at liberty to be governed 
by further lights on the subject.” Carrington told Jefferson that Randolph “has 
declared that his refusal to sign shall not be followed by hostility against the 
measure—that his wish is to get the exceptionable parts altered if practicable, 
but if not, then he will join in its support from the necessity of the case.”*” 

Patrick Henry’s opposition to the Constitution would prove a much more 
formidable barrier to ratification in Virginia. As we saw in chapter 3, Henry 
had declined his appointment to the Philadelphia convention for reasons that 


* Indeed, Mason’s constituents in Fairfax County instructed him as one of their delegates 
to the Virginia House to support an immediate call for a ratifying convention. Because of the 
strongly Federalist bent of his constituents, Mason could not be elected as a delegate to the 
Virginia ratifying convention from his home county and instead had to represent Stafford 
County, where he also owned property. 
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are not entirely clear, though his agitation over Jay’s willingness to barter away 
American navigation rights on the Mississippi River—Henry called it an “in- 
iquitous” project that would “crush all our hopes of prosperity for the western 
country”’—may have been among them.*”” 

After the Philadelphia convention ended, Henry’s views on the Constitution 
were initially unknown. Madison, who thought “[m]uch will depend” on 
Henry’s position, told Jefferson that he took it “for granted from a variety of 
circumstances that he [Henry] would be in the opposition.” Washington simi- 
larly observed that while Henry’s views remained undeclared, many people 
conceived that, “as the advocate of a paper emission, he cannot be friendly to 
a Constitution which is an effectual bar.” On October 19, Henry removed any 
uncertainty, writing Washington that his concern about the Constitution “is 
really greater than I am able to express.” Henry had already begun announc- 
ing his views publicly, as the Virginia legislature assembled for its fall session 
in mid-October.’ 

Around this time, George Lee Turberville, a member of the Virginia House 
of Delegates who had serious doubts about the Constitution, summarized the 
opinions he had heard expressed about it, which “appear to be as various as the 
persons possessing them”: 


The enthusiastic admirers of the thing in toto ... appear the least 
considerable. A vast consolidated squadron is composed of those who 
view the plan as an admirable frame wanting only some few amend- 
ments to render it desirable. And a pretty considerable band consists 
of those who hold it as the engine of destruction and never think or 
speak of it but with detestation and abhorrence. 


Many other observers confirmed that there was “formidable” opposition to 
ratification in Virginia and that proponents seemed to be “losing ground” over 
time.”* 

On October 15, Governor Randolph sent the Constitution to the legislature, 
without comment. Ten days later, delegates in the House debated whether to 
call a ratifying convention. While they were deeply divided over the merits of 
the Constitution—and Henry, according to several reports, was seizing every 
opportunity to criticize it—they manifested little opposition to summoning a 
convention. However, critics of the Constitution, led by Mason and Henry, in- 
sisted that the resolution calling a convention make clear that the convention 
had the power to propose amendments to remedy defects in the Constitution. 
By contrast, Federalists, although they did not deny that a convention would 
be entitled to propose amendments, wished to avoid any action implying that 


the legislature believed the Constitution stood in need of changes.*”® 
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After debate, Federalist delegate John Marshall devised a compromise 
measure, which, once formalized into a motion, called for submission of the 
Constitution “to a convention of the people for their full and free investigation 
and discussion.” The legislature unanimously approved this resolution, which 
neither foreclosed amendments nor implied the legislature’s disapproval of the 
Constitution as it stood. This outcome pleased Washington, who had feared 
that the legislature would brand the Constitution “with the mark of disappro- 
bation” in order “to bias the public mind.” Madison agreed that the Virginia 
legislature had given the Constitution “a more prompt and general approba- 
tion than could well have been expected.”*”° 

The legislature also had to resolve the issue of timing, and, after debate, 
it scheduled elections for delegates in March for a convention to meet in 
early June. One member of the House of Delegates, David Stuart, reported 
to Washington that on the issue of timing, “the variety of sentiments .. . was 
almost infinite, neither friends nor foes agreeing to any one period.” Some 
Federalist-leaning counties had instructed their delegates to call a quick con- 
vention, but Federalist legislators, according to one of them, John Pierce, were 
“willing to delay it—to see what other states would do.” Some Federalists may 
also have agreed with the judgment of delegate John Dawson, who eventu- 
ally voted against ratification, that an early convention, if confronted with the 
question of whether to approve the Constitution without amendments, would 
probably have rejected ratification.””” 

In turn, some Antifederalist legislators may have hoped that delaying the 
Virginia convention would enable them to coordinate with allies in other 
states in a campaign for antecedent amendments and that the identification 
of constitutional defects by other states’ conventions would rally opposition 
in Virginia. James Monroe, who had concerns about the Constitution but 
initially favored ratification, only to subsequently change his mind and vote 
against ratification at the Virginia convention, offered a slightly different ex- 
planation for the delay. He told Madison, “[T]he object in the postponement of 
our convention to so late a day was to furnish an evidence of the disposition of 
the other states to that body when it would be assembled.” If many other states 
had rejected ratification, then, Monroe explained, Virginia “might mediate be- 
tween contending parties and lead the way to a union more palatable to all.” 
If, however, all the other states had ratified the Constitution, then “the knowl- 
edge of that circumstance [ought to] have its weight” in the deliberations of the 
Virginia convention.*”* 

Whatever the precise thinking behind calling a late convention had been, 
the choice ultimately had dramatic consequences. As we shall see, by delay- 
ing its convention so long, Virginia both deprived itself of influence over the 
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ratifying decisions of most other states and ensured that its convention con- 
fronted a very different calculus than it would have had it assembled earlier.*°* 

The fall session of the Virginia legislature had other business to transact be- 
sides calling a ratifying convention, and Patrick Henry searched for additional 
opportunities to criticize the Constitution and send a message to other states 
that Virginians had grave doubts about unconditional ratification. According 
to reports from Federalist delegate Pierce, Henry “fires his shot at the new 
Constitution [at] every opportunity.” For example, even though the Virginia 
legislature the previous year had already remonstrated against Jay’s handling 
of the Mississippi River issue, Henry proposed another such resolution, in 
order “to show in a forcible manner how the commercial interests of the south- 
ern states are sacrificed by the northern whenever it suits their convenience.” 
Similarly, when the House of Delegates debated Congress’s recent resolution 
calling on states to repeal any of their laws that were inconsistent with the 1783 
peace treaty, Henry, according to Pierce, seized the opportunity to “attack the 
Constitution of the union in the strongest terms and endeavored to sow the 
seeds of jealousy against the federal court, the New England states and the 
spirit of the union itself.””!° 

In December, Henry got his best chance to convey to the nation the 
Virginia legislature’s support for amendments to the Constitution. When the 
legislature in late October had passed the resolution summoning a convention, 
it had neglected to authorize payment of expenses for convention delegates. 
When the House of Delegates turned its attention to redressing that omission, 
Henry and his allies proposed that the legislature also authorize defraying the 
expenses of both delegates to a second constitutional convention, “should such 
a convention be judged necessary,” and of deputies sent to confer with the con- 
ventions of other states, should the Virginia convention “deem it proper” to 
appoint them. Henry, according to the report of Archibald Stuart, a Federalist 
delegate, had defended this proposal on the grounds that Virginia’s “southern 
neighbors might be driven to despair” unless they saw “a door open to safety 
should they disapprove of the new Constitution.””"! 

This proposal, Stuart wrote Madison, confirmed that many Virginia leg- 
islators opposed the Constitution “as it now stands,” and he feared that the 
Antifederalists, “hav[ing] discovered their strength,... will adopt other 
measures tending to its [the Constitution’s] prejudice.” In light of such 


*When John Breckinridge, a former state legislator who was ambivalent about the 
Constitution, learned of the late date set for the ratifying convention, he (presciently) wrote that 
the convention delegates “will have little to deliberate on by the time they meet. Nearly all the 
states will have met before June, and this state will agree with the majority.” 
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developments, Stuart declared himself “happy to find most of the states 
will have decided on the question before Virginia, for I now have my doubts 
whether she would afford them as usual a good example.”””” 

While Federalists were able to defeat their adversaries’ proposal, which 
would have made clear the legislature’s support for a second convention, they 
could not prevent the enactment on December 12 of a law authorizing pay- 
ment of expenses should the Virginia convention “deem it necessary to hold 
any communications with any of the sister states or the conventions thereof” 
for the purpose of securing “the greatest unanimity ... during the delibera- 
tions concerning the great and important change of government which has 
been proposed by the federal convention.” The Virginia legislature, by this act, 
had clearly indicated its interest in coordinating with other states in support of 
constitutional amendments. Two weeks later, the legislature voted to instruct 
Governor Randolph to send a copy of this statute to the other states.” 

Rufus King, who was in New York City and probably was privy to the re- 
ports Madison was receiving there from Richmond, now reported that “[t]he 
nabobs of Virginia begin to be alarmed.” Indeed, Virginia Federalists were in- 
creasingly worried that even if most Virginians supported ratification, their 
views might be altered, as Madison told Jefferson, “by the united influence 
and exertions” of Henry, Mason, and Randolph. While Madison believed that 
Randolph and Mason probably could be reconciled to the Constitution with 
amendments providing “a few additional guards in favor of the rights of the 
states and of the people,” he considered Henry “the great adversary who will 
render the event precarious.” Madison believed that Henry, at a minimum, 
favored “the principle of the existing confederation” and thus would prob- 
ably “contend for such [amendments] as strike at the essence of the [new] 
system.” At the worst, Henry preferred “a partition of the union into several 
confederacies.”*'* 

Madison’s allies in Virginia confirmed his alarming description of Henry’s 
position. In January 1788, Edward Carrington reported that Henry was insist- 
ing upon amendments prior to ratification and that he was prepared to “leave 
the fate of the measure to depend on all the other states conforming to the 
will of Virginia.” Henry was saying, according to Carrington, that “the other 
states cannot do without us and therefore we can dictate to them what terms 
we please.” If other states resisted, then Virginia “may alone enter into foreign 
alliances. The value of our tobacco is such that any nation will be ready to treat 
with us separately.” 

A few weeks later, after travels on circuit had taken him “pretty much within 
the neighborhood of Mr. Henry,” Carrington confirmed that it was “fairly to 
be concluded that his [Henry’s] views are a dismemberment of the union.” 
Moreover, Henry’s opposition to the Constitution had “been so industriously 
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propagated that the people are much disposed to be his blind followers.” 
Carrington told Madison that “demagogues in opposition’ to ratification were 
drowning out Federalists, who thought “it prudent to suppress their opinions 
or at least to advance them with caution.” The one optimistic note struck by 
Carrington was that other Virginia Antifederalists seemed “alarmed at the 
probable extent of Mr. Henry’s views” and professed “a determination to do 
nothing which may even endanger the union.”*"® 

Other Virginia Federalists offered similar reports of the evolution in 
Henry’s views. In April, George Nicholas reported that Henry had become 
“almost avowedly an enemy to the union, and therefore will oppose every plan 
that would cement it.” However, Nicholas hoped that if Henry’s “real senti- 
ments” were exposed, then other Virginia Antifederalists, who unlike Henry 
were genuinely “friends to the union,” would cease to support his call for ante- 
cedent amendments. That month, Madison confirmed that Henry seemed “to 
aim at disunion” and was resorting to “desperate measures.””"” 

Meanwhile, the two Virginians who had refused to sign the Constitution 
in Philadelphia, Mason and Randolph, were moving in directions opposite to 
one another. In the fall of 1787, Federalist legislator Archibald Stuart had re- 
ported that Randolph, after initially reacting with “much anxiety” when he was 
“coolly received” in Richmond because of his refusal to sign the Constitution, 
had begun criticizing it with “more confidence” upon learning of opposition 
from around the state. Randolph himself complained to Madison that “[t]he 
conjectures [in Virginia] of my reasons for refusing to sign were extraordinary, 
and so far malicious as to suppose that I was chagrined at not carrying every 
point in my own way [at the convention], or that I sought for popularity.”?"® 

Randolph said little publicly about the Constitution in the months after 
the Philadelphia convention. (As governor, it would probably have been in- 
appropriate for him to do so.) In early December, four House delegates, stat- 
ing that they had heard rumors that Randolph’s reasons for disapproving the 
Constitution “no longer exist,” asked for permission to publish the objections 
to the Constitution that he claimed to have written earlier for the benefit of 
the legislature (but had never sent to it). Randolph acquiesced, and the del- 
egates had his objections published in late December as a pamphlet, which was 
widely reprinted in newspapers throughout the country.” 

In his published letter, Randolph began by explaining that once his fellow 
delegates in Philadelphia had convinced him that the Articles were seriously 
defective, he had supported the creation of a powerful national government, 
which could collect taxes, retaliate against foreign trade discrimination, and 
enforce treaties within the states. The alternative to forming such a govern- 
ment, he warned, was dissolution of the union, which he thought would spell 
disaster.””° 
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However, Randolph, in his published letter, insisted that despite his ad- 
miration for his Virginia colleagues at the convention and his reverence for 
Washington, his conscience would not permit him to sign a defective con- 
stitution. Amendments were needed, and the best mechanism for obtaining 
them—which Randolph had proposed in Philadelphia, only to have the con- 
vention overwhelmingly reject it—was to allow state ratifying conventions 
to propose amendments and then to call a second national convention to 
consider them. Such amendments should precede ratification, Randolph ex- 
plained, both because “a bad feature in government becomes more and more 
fixed every day” and because “a bare majority of states” would suffice for the 
approval of antecedent amendments—Randolph did not explain why this was 
the case—whereas the Constitution would require a three-fourths majority of 
the states for the enactment of subsequent amendments.” 

Randolph also noted that his two principal objections to the Constitution 
were the provision for equal state representation in the Senate and the absence 
of a supermajority requirement for commercial legislation. In addition, he 
objected to certain “ambiguities of expression’—such as in the boundaries 
established between national and state power—as well as to the absence of 
mandatory rotation in office for the president, the Senate’s power to try im- 
peachments and make treaties (in conjunction with the president, but to the 
exclusion of the House), and the president’s power to pardon persons con- 
victed of treason.””” 

Yet Randolph concluded his published letter on a very different note. His 
“most fervent prayer” was for “the establishment of a firm, energetic govern- 
ment,” and he opined that “the most inveterate curse which can befall us is a 
dissolution of the union.” He would “cling to the union as the rock of our salva- 
tion,” and “if after our best efforts for amendments they cannot be obtained,” 
he pledged to “accept the Constitution” as it was.** 

Across the country, Federalists generally regarded Randolph’s letter as fa- 
vorable to their side, and Antifederalists condemned it. From New York City, 
Madison wrote Washington, “It is generally understood here that the argu- 
ments contained in it in favor of the Constitution are much stronger than the 
objections which prevented his assent.” From Richmond, Virginia legisla- 
tor Turberville reported that Randolph’s letter “has been of great service in 
promoting the adoption of it [the Constitution].” By contrast, the Virginia 
Antifederalist “Plain Dealer” criticized Randolph, the governor “of a free re- 
publican government,” for his willingness to approve a constitution that he had 
previously warned was likely to end in “either a monarchy or an aristocracy.”””* 

Because Randolph’s position was to seek antecedent amendments only 
so long as obtaining them was practicable, he was subject to being swayed 
by developments on the ground. In late February 1788, after learning that 
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Massachusetts had become the sixth state to ratify, Randolph confirmed, in 
a letter to Madison, that he believed Virginia would have no choice but to 
endorse the Constitution if nine other states had done so before its conven- 
tion met. Madison responded by trying to convince Randolph that the time 
to make ratification conditional on amendments had already passed and 
that “the only ground” for “a coalition among all the real Federalists” was 
“[r]lecommendatory alterations.” In reply, Randolph acknowledged that “the 
hope of obtaining them [antecedent amendments] might be frustrated by the 
assent of too many states.””*® 

In addition, both Madison and Washington sought to persuade Randolph 
to abandon his long-held enthusiasm for a second convention. Washington 
told him that such a gathering “would be productive of more heat and greater 
confusion than can well be conceived,” and Madison warned that a second 
convention would either fail entirely or produce a document even further re- 
moved from Randolph’s preferences. By late April, Madison was reporting to 
Jefferson that Randolph was “so temperate in his opposition and goes so far 
with the friends of the Constitution that he cannot properly be classed with 
its enemies.””*° 

While Randolph was moving in the direction of the Federalists, Mason’s 
opposition to ratification seemed to be intensifying—for two reasons, accord- 
ing to Virginia Federalist George Nicholas. The first was the “irritation he feels 
from the hard things that have been said of him.” Second, Mason had come 
to entertain “a vain opinion ... (which has industriously been supported by 
some particular characters) that he has influence enough to dictate a constitu- 
tion to Virginia, and through her to the rest of the union.”””” 

Madison agreed that Mason appeared to be “ripening fast for going every 
length. His licentiousness of animadversion it is said, no longer spares even 
the moderate opponents of the Constitution.” Madison told Jefferson that 
“Colonel Mason is growing every day more bitter and outrageous in his efforts 
to carry his point, and will probably in the end be thrown by the violence of his 
passions into the politics of Mr. Henry.” Hugh Williamson, a North Carolina 
Federalist, reported that in a courthouse speech in Stafford County, Virginia, 
where Mason was running for election as a delegate to the Virginia conven- 
tion, Mason had denied that the Philadelphia convention was “an assemblage 
of great men,” insisting instead that the eastern delegates were “knaves and 
fools,” the delegates representing states south of Virginia were “a parcel of cox- 
combs,” and “not a few” of the mid-Atlantic delegates were “office hunters.”*”* 

Elections for delegates to Virginia’s ratifying convention finally took place 
in March. Soon after the Philadelphia convention, Washington had urged 
Madison to stand for election to the state ratifying convention, noting that ex- 
planations of the Constitution “will be wanting [and] none can give them with 
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more precision than yourself.” Federalist legislator Archibald Stuart similarly 
informed Madison that “it is generally considered necessary that you should 
be at the convention” and implored him, “[F]or God’s sake do not disappoint 
the anxious expectations of your friends and let me add of your country.” 
Warning that “the federal system is roughly handled by some very able men 
in this state,” yet another friend and political ally, Lawrence Taliaferro, also 
pleaded with Madison to run.”” 

However, Madison initially professed reluctance to serve in the conven- 
tion on the grounds that “the final decision” upon the Constitution “should 
proceed from men who had no hand in preparing and proposing it.” Later, he 
told Washington that participating in the convention “will involve me in very 
laborious and irksome discussions,” require “public opposition to several very 
respectable characters whose esteem and friendship I greatly prize,” and sub- 
ject his views to “disagreeable misconstructions.”**° 

In the end, Madison agreed to stand for election, explaining to his brother 
that many other members of the Philadelphia convention had become del- 
egates to their states’ ratifying conventions, that “very respectable friends” 
had implored him to run, and that his service in Philadelphia would enable 
him “to contribute some explanations and information which may be of use” 
in addressing “misconception[s]” about the Constitution and explaining how 
parts of it that Virginians might consider objectionable had come about. Yet 
Madison remained reluctant to return to Virginia to campaign. He had always 
hated electioneering,* and he would have preferred to remain in New York City, 
where he was attending Congress and working on The Federalist. Madison told 
Washington that he preferred not to return to Orange County, Virginia, to 
campaign, for he wished “to avoid apparent solicitude on the occasion,” as well 
as “a journey of such lengths at a very unpleasant season.” Yet he would do so if 
“informed that my presence at the election in the county be indispensable.”**! 

Throughout the winter, Madison’s family and political allies beseeched 
him to return home for the election. Taliaferro wrote Madison, “You will be 
greatly surprised to hear that it is reported that you are opposed to the system 
[the Constitution] and I was told the other day that you were actually writing 
a piece against it.” Only Madison’s presence could prevent men “from being 
led into an error.” Randolph bluntly told Madison that he “must come” or else 
“hazard it [his election] by being absent at the time.” Madison’s father warned 
him that the district’s Baptists, who were numerous, were now “generally op- 
posed” to ratification and that some of the planters had turned against the 
Constitution after visiting Richmond to sell their tobacco and hearing many 


*In 1777, Madison lost the only popular election of his life when he refused to provide his 
constituents with the customary alcohol on the hustings. 
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legislators’ denunciation of it. He implored Madison to return home to defend 
the Constitution, as some of his friends and neighbors “suspend their opinion 
till they see you and wish for an explanation.” 

Yielding to the importuning of his friends and family, Madison returned to 
Orange County. However, “[t]he badness of the roads and some other delays,” 
as he explained, resulted in his reaching home only the day before the election. 
He then discovered to his chagrin that the county was “filled with the most 
absurd and groundless prejudices against the federal Constitution.” Madison 
found himself obliged “to mount for the first time in my life the rostrum before 
a large body of the people and to launch into a harangue of some length in the 
open air and ona very windy day.”*** 

In the election results, Madison headed the list of four candidates (who 
were competing for two slots) with 202 votes. The other Federalist candidate 
also was elected to the convention with 187 votes. The two Antifederalists 
polled only 56 and 34 votes. Madison concluded that it was “very probable that 
a very different event would have taken place as to myself if the efforts of my 
friends had not been seconded by my presence,” though his substantial margin 
of victory renders that claim dubious.*** 

In most of the contests for seats in the Virginia ratifying convention, candi- 
dates ran on a platform of supporting or opposing the Constitution. The elec- 
tion results revealed a state starkly divided by region over ratification. Madison 
reported to Jefferson that almost all counties in the Northern Neck (the far 
northeastern part of the state) had elected Federalists, while counties south of 
the James River had chosen Antifederalists. The “intermediate district is much 
chequered in this respect.” Counties between the Blue Ridge and Allegheny 
Mountains had chosen Federalists “without a single exception,” while coun- 
ties just west of the Alleghenies had “generally though not universally pursued 
the same rule.” Farther west, however, the Kentucky region was thought to be 
divided.”*s 

After the election results were published, nearly all observers on both sides 
of the debate predicted a narrowly divided convention. Nicholas told Madison 
that he believed a majority of the delegates would be Federalists, “but that ma- 
jority if it exists will be but small.” Mason wrote Jefferson that the delegates 
would be “so equally divided upon the subject that no man can, at present, 
form any certain judgment of the issue.” Randolph actually thought that a 
narrow majority of the delegates favored antecedent amendments.**° 

Many people judged the parties so evenly balanced that they predicted 
the fourteen Kentucky delegates, whose views were initially less well known, 
would determine the outcome of the convention. For example, Madison de- 
clared that “[a] good deal may depend on the vote of Kentucky,” and he wor- 
ried that those delegates “may come fettered not only with prejudices but 
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with instructions.” He told Washington that he had written “several letters” 
to Kentucky correspondents “with a view to counteract antifederal machina- 
tions.” Washington agreed that the Kentucky delegation would “have great 
weight in deciding this question.”**’ 

As Madison acquired additional information about the predispositions of 
the Kentucky delegates, he grew increasingly pessimistic. In April, he had told 
Jefferson, “Kentucky, it is supposed, will be divided.” Yet as the Richmond 
convention assembled early in June, Madison confided to Washington that 
“Kentucky has been extremely tainted, is supposed to be generally adverse, 
and every piece of address is going on privately to work on the local interests 
and prejudices of that and other quarters.” About a week later, he told King 
that “the vote of Kentucky will turn the scale, and there is perhaps more to fear 
than to hope from that quarter,” as those delegates had arrived in Richmond 
“generally under an adverse bias produced by a combination of efforts to mis- 
lead them.”*** 

In early June 1788, according to one North Carolina Federalist, “all eyes 

. [were] looking with hope or fear towards Virginia.” The ratifying conven- 
tion in Richmond, which assembled on June 2, featured titans on both sides, as 
Virginia Antifederalists put forward a more talented and elite lineup of speak- 
ers than did their allies in other states. Leading the opposition was Patrick 
Henry, who was regarded by Jefferson, who despised him, as “the greatest 
orator that ever lived.”* Two decades earlier, Henry’s early and strident oppo- 
sition to British efforts to exert greater control over the colonies had made him 
a national hero. By calling the king’s actions tyrannical, Henry had even risked 
a prosecution for treason.”*” 

Now, Henry in effect declared war on the Constitution. He dominated the 
Virginia ratifying convention, speaking nearly every day and holding the floor 
for as much as one-quarter of the entire proceedings.’ Liberally brandishing 


* William Short, a Virginian who was serving as Jefferson’s private secretary in Paris, thought 
that while Federalists would have “a great weight of abilities” in Richmond, “the powers of Henry 
in a large assembly are incalculable.” James Breckinridge, a Virginia Federalist who witnessed 
the first week of the convention’s deliberations, wrote that Henry’s “eloquence and oratory far 
exceeded my conception. In such an assembly he must, to be sure, be better adapted to carry his 
point and lead the ignorant people astray than any other person upon earth.” After attending por- 
tions of the convention, Martin Oster, the French vice-consul in Virginia, wrote that Henry had 
“displayed a popular eloquence and an astonishing resource of genius and abilities.” 

* David Robertson, a prominent Petersburg lawyer, attended the entirety of the Virginia con- 
vention and took shorthand notes, which were later published. Consequently, the proceedings 
were reported more copiously than those of any other state. However, Antifederalists charged 
Robertson with bias, and some prominent Federalists also questioned the accuracy of his 
reporting. 
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Figure 6.7 Patrick Henry, who was one of the leaders of the revolutionary movement 
in Virginia and the state’s first postcolonial governor, led the opposition to the 
ratification of the Constitution in Virginia but later became a Federalist and declined 
invitations from President Washington to serve as secretary of state and as Chief 
Justice of the Supreme Court. (Courtesy of Independence National Historical Park) 


his credentials as a Revolutionary hero and passionate defender of liberty, 
Henry held his audience in rapt attention. He also refused to be constrained 
by convention rules that required paragraph-by-paragraph consideration of 
the Constitution, repeatedly wandering into general denunciations that were 
technically out of order.**° 

Even before the convention, Federalists had expressed concern, in 
Carrington’s words, that “a great proportion of the Assembly [i.e., convention] 
will be so overborn by the declamatory powers of Mr. Henry as to be deceived 
into his measures although their ultimate views may be entirely different.” 
Now, at the convention, Federalists complained that Henry discarded “solid ar- 
gument and strong reasoning” in favor of “throwing those bolts, which he has so 
peculiar a dexterity at discharging.” Indeed, in his desperation to defeat ratifica- 
tion in Virginia, Henry was not above resorting to personal invective, disingen- 


uousness, and outright demagoguery—as the following examples illustrate.” 
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In one controversial tactic, Henry quoted from a letter written by Jefferson 
urging that, after nine states had ratified the Constitution, which would “secure 
to us the good it contains,” the other four should “refuse to accede to it, till a 
declaration of rights be annexed.” Henry urged serious consideration of “the 
counsel of this enlightened and worthy countryman of ours.” 

Several Federalists strongly objected to Henry’s invocation of Jefferson’s 
name. Chancellor Edmund Pendleton, who was the president of the conven- 
tion, observed that Jefferson was simply “a private individual, however enlight- 
ened,” and as such his opinion “ought not to influence our decision.” Madison 
insisted that convention delegates should be able to follow their “own reason,” 
that Jefferson's “feelings [would] be wounded” by the mention of his name, and 
that Jefferson “would be for the adoption of the Constitution” were he present 
at the Richmond convention. Moreover, if Antifederalists insisted on invoking 
“the opinion of an important character ... to weigh on this occasion, could 
we not adduce a character equally great on our side?” meaning Washington. 
Randolph pointed out that since the required nine states had not yet ratified 
the Constitution, Jefferson’s logic would have led him to favor Virginia’s ratifi- 
cation “to prevent a schism in the union”— which was, as we shall see, precisely 
Randolph’s position.*** 

In perhaps his most demagogic tactic, Henry played on white Virginians’ 
paranoia with regard to slavery. Observing that northerners were likely to 
dominate Congress, Henry warned that “[a]mong ten thousand implied 
powers which [Congress] may assume” was the authority to “liberate every 
one of your slaves” by conscripting them into military service in the event of 
a war. He also alluded to a dark design behind the Framers’ failure to explic- 
itly protect slave property in the Constitution. Finally, Henry warned that 
Congress’s power over state militias would be construed to be exclusive, which 
would mean that Virginia could not suppress its own slave insurrections with- 
out congressional acquiescence.”** 

Henry’s principal allies at the convention were George Mason, William 
Grayson, and James Monroe.’ Virginia's Antifederalists made the usual 


* Although the delegates could not know it because of the slowness of transatlantic mail, 
Jefferson had changed his mind by the time of the Virginia convention, telling Carrington that 
undecided states should pursue the “far preferable” Massachusetts strategy of unconditional rati- 
fication with a call for subsequent amendments. 

' After the convention, Monroe explained to Jefferson that although he had had some “strong 
objections” to the Constitution from the beginning, he had not publicly stated his views until 
the convention. In fact, however, Monroe’s initial impressions of the Constitution, conveyed ina 
letter to Madison in October 1787, had been, on balance, favorable to ratification: “There are inmy 
opinion some strong objections against the project. ... But under the predicament in which the 
Union now stands, and this state in particular with respect to this business, they are overbalanced 
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arguments against ratification: the absence ofa bill of rights, the Constitution’s 
consolidationist tendencies, Congress's vastly expanded power over taxation, 
the small size of the House, and the broad jurisdiction of the federal judiciary.** 

Yet Virginia Antifederalists also made their own distinctively southern 
and Virginian arguments against the Constitution. Because delegates from 
Kentucky were thought to hold the balance of power at the convention, 
Antifederalists repeatedly invoked Secretary for Foreign Affairs John Jay’s 
apparent willingness to abandon American claims to navigation rights on 
the Mississippi River as a reason for rejecting ratification. Madison reported 
to King that a great deal was being made of the Mississippi issue during the 
convention—“particularly out of doors where the chief mischief is effected.” 
Antifederalists raised the topic so often that their opponents protested at the 
“very reprehensible” attempts being made to appeal to “local interests” and 
“partial considerations.”**¢ 

Thus, Henry argued that ratifying the Constitution would lead to “the loss 
of the navigation” of the Mississippi, which northern states had “the interest 
and inclination ... to relinquish.” Although Henry expressed resentment at 
being accused of “scuffling for Kentucky votes and attending to local circum- 
stances,” in fact he had written to several prominent Kentuckians to warn that 
ratification would jeopardize their claim to the Mississippi River.”*’ 

Grayson, too, warned that northern states would wish to keep the Mississippi 
River closed in order to halt western migration, “retain their inhabitants, [and] 
preserve their superiority and influence” over the South. Monroe agreed that 
“the northern states would not fail of availing themselves of the opportunity 
given them by the Constitution of relinquishing that river, in order to depress 
the western country, and prevent the southern interest from preponderating.” 
He warned that while the Articles did not permit the consummation ofa treaty 
abandoning the American claim to navigation rights on the Mississippi River 
without the acquiescence of nine states, the Constitution would permit the 
ratification of such a treaty by two-thirds of the senators present, which could, 
depending on attendance, amount to the senators of fewer than seven states.*** 

Antifederalists also complained that equal state representation in the 
Senate would benefit the North to the detriment of Virginia. Henry demanded 


by the arguments in its favor.” In the months that followed, Monroe did not commit himself— 
publicly or privately—one way or the other on the Constitution. In April 1788, Madison wrote 
Jefferson: “Monroe is considered by some as an enemy [to the Constitution], but I believe him to 
be a friend, though a cool one.” Just before the convention, Monroe wrote a pamphlet expressing 
strong objections to the Constitution, but he decided at the last minute not to have it published, 
partly because, upon reflection, he found his arguments “loosely drawn” and partly because he 
thought it might be improper to intervene in the debate so close to the convention. 
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to know why “[t]he two petty states of Rhode Island and Delaware, which, to- 
gether, are infinitely inferior to this state in extent and population, have double 
her weight, and can counteract her interest.” Northerners might control the 
presidency as well as the Senate, Henry warned, because if the electoral col- 
lege failed to produce a majority for any candidate, the House would choose 
the president, with each state’s delegation casting an equal vote. Operating 
in tandem with one another, a northern-dominated Senate and a northern- 
leaning president could enact treaties that advantaged the northern carrying 
states over the staples-exporting southern states.*”” 

Grayson warned that “the produce of the southern states will be car- 
ried by the northern states on their own terms” and that northerners would 
use their dominance in Congress to channel federal spending in their 
direction—for example, subsidizing shipbuilding for a navy. He linked 
the issues of northern domination of Congress and navigation rights on 
the Mississippi: Keeping the river closed would stymie western migration 
and ensure that no new states were formed in that region, thus preserving 
northern control over Congress. Grayson concluded that Virginia, which 
was “rich” and of “vast consequence,” would “lose her importance” under 
the Constitution. Virginia was giving up an “immense” amount, but “[w]hat 
does she get in return?”**° 

Similarly, Henry protested that under the Constitution, the national gov- 
ernment would “subject everything to the northern majority,” rendering 
the South vulnerable to “the most oppressive mode of taxation.” To ratify 
the Constitution would be to confer “unbounded power over our property 
in hands not having a common interest with us.” For example, northerners 
might use their control of Congress to pay off at face value the continental 
currency that New England speculators had bought for a pittance. Indeed, 
Henry argued that the Constitution’s clause prohibiting ex post facto laws 
would require Congress to do so, resulting in what Mason contended would 
be “the destruction and annihilation of all the citizens of the United States to 
enrich a few.””*! 

Virginia Antifederalists also maintained that the jurisdiction of the fed- 
eral courts to hear lawsuits between foreigners and American citizens, com- 
bined with the absence of a right to a jury trial in federal civil cases, rendered 
Virginia debtors vulnerable to lawsuits by British creditors. Henry wondered 
why delegates to the Virginia convention would “venture to ruin their own 
citizens” by subjecting them to “unjust and vexatious suits and appeals” in tri- 
bunals that did not exist when the debts were undertaken. Grayson agreed that 
when such debts were contracted, suit could be brought only in state court, 
where both parties probably contemplated “procrastination and delays” in a 
venue that would naturally be favorable to the Virginia debtors. The Treaty 
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of Paris specified only that states impose no hindrances to the collection of 
prewar debts; it did not require that creditors be put in a more advantageous 
position.*** 

Insisting that everyone knew he had always spoken in favor of the payment 
of prewar debts to British creditors, Mason nonetheless declared that the 
Constitution ought not to confer upon those creditors the “power to gratify 
private malice to our injury.” He observed, “There are a thousand instances 
where [such] debts have been paid, and yet must by this appellate cognizance 
be paid again.” In addition, Mason thought it “disgraceful” that citizens of 
other states could “arraign” Virginia, “like a culprit,” and drag the state into 
federal court to adjudicate claims regarding the disposition of its western 
lands or other controversies.” 

As the convention proceeded paragraph by paragraph through the 
Constitution, the Antifederalists—Henry especially—criticized virtually 
every provision. When Mason objected that the Constitution required 
Congress to publish a statement of its accounts only “from time to time,” 
an exasperated Henry Lee disparaged the concern as “trivial.” Madison, 
too, grew weary of the Antifederalists’ supposing that congressional rep- 
resentatives “will do every mischief they possibly can, and that they will 
omit to do every good which they are authorized to do.” Why not assume 
instead that voters of “virtue and intelligence” would select as their repre- 
sentatives “men of virtue and wisdom”? Federalist delegate James Innes 
likewise objected to the Antifederalists’ mode of argument: “[H]orrors 
have been called up, chimeras suggested, and every terrific and melan- 
choly idea adduced” to oppose ratification. The Antifederalists, Zachariah 
Johnston complained, had put “the strained construction ... on every 
word and syllable, in endeavoring to prove oppressions which can never 
possibly happen.”’** 

Madison, who had proved instrumental in bringing about the Philadelphia 
convention and setting its agenda, led the Federalists in Richmond, taking 
“the principal share” in the pro-ratification argument, according to the ac- 
count Monroe subsequently provided to Jefferson. Madison was slight of 
stature, timorous, frequently ill, and so soft-spoken in public debate that the 
convention's stenographer frequently could not hear his words.* Yet Madison 
overcame what he called a “bilious attack” that left him “extremely feeble” and 
confined to his room for two days, as well as the “extreme heat of the weather,” 


* Jefferson had anticipated that Madison would be the “main pillar” of the Constitution at 
the Virginia ratifying convention. While he expected Madison to be “an immensely powerful” 
champion of ratification, he thought it “questionable” whether Madison could “bear the weight 
of such a host.” 
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to battle toe to toe with the formidable Henry.* Madison’s principal allies at 
the convention were Edmund Pendleton, Henry Lee, George Nicholas, and 
Francis Corbin.*** 

Randolph proved to be another important proponent of ratification at 
the Virginia convention. As noted earlier, Randolph had refused to sign the 
Constitution at the end of the Philadelphia convention, and several months 
later, he was still insisting on the need for antecedent amendments, while ex- 
pressing approval of many features of the Constitution. Less than two months 
before the convention, Madison was still uncertain as to “which party will 
have most of his [Randolph’s] aid.” Many of the delegates in Richmond were 
eager to discover their governor’s current position on ratification.**° 

What the delegates witnessed was a “curious spectacle,” as Monroe de- 
scribed it: “[H]aving refused to sign the paper [in Philadelphia,] everybody 
supposed him [Randolph] against it. But he afterwards had written a letter and 
having taken a part which might be called rather vehement than active he was 
constantly laboring to show that his present conduct was consistent with that 
letter and the letter with his refusal to sign.”**” 

On June 4, the convention’s first day of substantive deliberations, Randolph 
rose to explain his actions, although he refused to “apologize to any individ- 
ual” for obeying “the impulse of duty.” At the Philadelphia convention, he ex- 
plained, he had felt that he could not bind himself to support the Constitution 
until he had observed the public reaction to it. Although he wished “for a 
firm energetic government,” he thought the Constitution in need of amend- 
ing. “Wholly to adopt or wholly to reject it” was “too hard an alternative.” 
Moreover, he had worried that to insist on an up-or-down vote would result in 
the Constitution’s defeat. While he favored “any practical scheme of amend- 
ments,” he would never “assent to any scheme that will operate a dissolution of 
the union.” For Randolph, “the only question has ever been between previous 
and subsequent amendments.”*°® 

Yet by postponing “this convention to so late a day,” Randolph felt that the 
Virginia legislature had “extinguished the probability” of antecedent amend- 
ments “without inevitable ruin to the union, and the union is the anchor of 
our political salvation.” Randolph declared, “I will assent to the lopping of 
this limb (meaning his arm) before I assent to the dissolution of the union.” 
Because eight states had already unconditionally ratified the Constitution, 
Randolph concluded that Virginia must ratify as well to preserve the union. As 


* For several years, Madison and Henry had been doing battle in the Virginia House of 
Delegates over issues such as tax policy, the payment of prewar debts to British creditors, and 
public subsidies for the Episcopal Church. That Henry and Madison were longtime political ad- 
versaries possibly played some role in Henry’s decision to declare war on the Constitution. 
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Madison reported to Washington, Randolph had “thrown himself fully into 
the federal scale.”*** 

In Richmond and across the nation—and especially in New York, where 
two-thirds of the delegates recently elected to the state’s ratifying conven- 
tion opposed unconditional ratification of the Constitution—Federalists 
were delighted with Randolph’s conversion into a full-throated ally, which 
they considered immensely important to the success of their cause. Patrick 
Henry, by contrast, was furious with Randolph. Three days after Randolph’s 
speech, Henry observed that it was “very strange and unaccountable that that 
which was the object of his [Randolph’s] execration should now receive his 
encomiums. Something extraordinary must have operated so great a change 
in his opinion.” In turn, Randolph forcefully objected to this attack upon his 
character—Henry seemed to be implying a corrupt motive for Randolph’s 
conversion—which he declared incompatible “with the least shadow of 
friendship.”?© 

Madison and the other Federalist delegates—with Randolph now firmly 
ensconced on their side—responded to each of their opponents’ principal 
criticisms of the Constitution. In reply to Henry’s allegation that ratification 
would put slavery at risk, Madison declared himself “struck with surprise,” be- 
cause it would be an obvious “usurpation of power” for the federal government 
to emancipate slaves. Moreover, why would that government wish to “discour- 
age and alienate the affections of five thirteenths of the union?” Another “great 
security” for slavery, Madison explained, was the fact that in addition to the 
five southern states that “were greatly interested in that species of property,” 
three others—New York, New Jersey, and Connecticut—still had significant 
numbers of slaves and thus would probably oppose any efforts to abolish slav- 
ery. Any concern that Congress might severely tax owners for their property in 
slaves should be alleviated by the constitutional requirement that direct taxes 
be apportioned according to population—a safeguard that Madison thought 
“ought to satisfy all reasonable minds.”**! 

Nicholas added that Virginians actually gained protection for slavery 
under the Constitution, relative to what they enjoyed under the Articles of 
Confederation, through the provision empowering states to call upon the 
federal government to assist them in suppressing insurrections. Randolph 
emphasized that nobody in the Virginia or South Carolina delegations to the 
Philadelphia convention “had the smallest suspicion of the abolition of slavery.” 
Several Federalists noted the paradox that some of their Virginia adversaries 


* On June 4, William Grayson reported that “two unlucky circumstances happened today— 
Governor Randolph declared in favor of adopting the Constitution and news has come that 
South Carolina has ratified.” 
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complained that slavery would be abolished under the Constitution, while 
others objected that the Foreign Slave Trade Clause would encourage the per- 
petuation of slavery. How could the Constitution be “opposed for being pro- 
motive and destructive of slavery” at the same time?” 

To assuage the concern of Kentucky delegates that the American claim 
to navigation rights on the Mississippi River would be abandoned under the 
Constitution, Virginia Federalists noted several points. For starters, Madison 
insisted that Jay’s negotiations with Spain had been abandoned and would 
never be revived, due to the strong repugnance southerners had manifested 
toward them. He also contended that northern states would ultimately recog- 
nize that opening the river would serve their own economic interests. For ex- 
ample, open access to the Mississippi River would enhance the value of those 
western lands held by the United States and thus would facilitate repayment of 
the national debt.** 

Federalists also argued that as more northerners emigrated westward, the 
friends and families they left behind would become advocates for insisting upon 
American navigation rights on the Mississippi. Moreover, only a strong federal 
government, such as that created by the Constitution, could force Spain to open 
the river, as well as pressure the British to honor their treaty obligation to aban- 
don the western forts, at which point they could no longer instigate Indian attacks 
on settlers from Virginia and other states. Finally, Virginia Federalists noted 
that because the Constitution required the president’s acquiescence for treaties 
to become law, the claim of Americans to navigation rights on the Mississippi 
would be harder to abandon under the Constitution than under the Articles.”** 

In response to the Virginia Antifederalists’ charge that the South would be 
oppressed by a northern-dominated national government, Federalists argued 
that northerners would not be so blind to their own interests as to jeopardize 
the union by enacting legislation that would alienate the affections of south- 
erners. Moreover, they cautioned, the “general spirit of jealousy with respect 
to our northern brethren” being voiced by Antifederalists at the Richmond 
convention would have proved fatal during the Revolutionary War, when 
Virginia would have been destroyed without the assistance of northern states. 
The South still needed the union, the Federalist delegates argued, because its 
long navigable rivers, lack of shipbuilding capacity, and large slave population 
all rendered it vulnerable to foreign invasion.* The South’s “situation and cir- 
cumstances”—that is, its large slave population—also rendered it dependent 
upon the national government for assistance in suppressing insurrections.”® 


*In the event of a foreign invasion, southern slaves were likely to flock to the enemy, 
as many thousands of them had done when the British army invaded the South during the 
Revolutionary War. 
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Furthermore, the South had little to fear from northern domination, 
Federalist delegate Nicholas argued, because Virginia’s population would 
soon exceed that of New England. “[A]s their country is well settled, and we 
have very extensive uncultivated tracts,” the new federal government, which 
he hoped would “last to the remotest ages, will be very shortly in our favor.” 
Similarly, Madison predicted that representatives from soon-to-be admitted 
western states, who would mostly be southern in their orientations, would 
quickly come to dominate the House of Representatives. In any event, the 
Constitution’s scheme of checks and balances, together with its implicit res- 
ervation of unenumerated powers to the states, would protect the South from 
any abuse of national government powers.” 

In response to Antifederalist concerns that federal courts would favor 
British creditors in their efforts to recover on prewar debts, Randolph insisted 
that those debts “ought to be paid,” and he hoped “the honest convention of 
Virginia will not oppose it.” If the Constitution provided foreign creditors 
with better access to federal court than Virginia creditors, as Antifederalists 
complained, it was only because some states had refused to provide justice 
to foreign litigants, thus necessitating a remedy in the form of federal tribu- 
nals. Madison argued that granting federal courts jurisdiction over lawsuits 
brought by foreigners against American citizens would minimize the occa- 
sions for war. He also noted that foreigners’ inability to “get justice done them 
in these [state] courts . . . has prevented many wealthy gentlemen from trading 
or residing among us.”*®” 

To the Antifederalist warning that under the Constitution Virginians 
would face a massive tax increase so that Congress could pay off northern 
speculators in continental currency, Madison and other Federalists responded 
that Article VI provided that claims against the United States were no more 
or less valid than they had been under the Articles. If the old Congress could 
redeem its vastly depreciated currency on a scale, then so could the new 
Congress. Federalists also insisted that the clause in the Constitution forbid- 
ding ex post facto laws applied only in criminal cases and thus would not re- 
quire Congress to redeem its currency at face value. Moreover, because noth- 
ing in the Constitution makes Congress suable in federal court, whether and 
how to redeem its currency would remain entirely a matter of congressional 
discretion. Indeed, because nothing in the Articles prevented Congress’s re- 
deeming its money at face value, the Constitution left southerners in no worse 
a position.*® 

In addition to debating the merits of the Constitution, the delegates had to 
confront the fundamental question of amendments. Although Madison at this 
time preferred that there be no amendments at all, he realized that a majority 
of delegates would not ratify the Constitution unless the convention proposed 
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some. Indeed, a week before the convention met, Mason had told Jefferson that 
there seemed to be “a great majority for amendments’; the only question was 
whether the convention would insist that the amendments be adopted prior to 
ratification. Late in the convention, Madison explained to Hamilton that given 
“the nice balance of numbers, and the scruples entertained by some who are in 
general well affected,” the Federalists had decided “to preface the ratification 
with some plain and general truths that cannot affect the validity of the act and 
to subjoin a recommendation which may hold up amendments as objects to be 
pursued in the constitutional mode.” 

Henry insisted that Virginia should stay out of the union until amendments 
had been proposed either by Congress or bya second convention, and that it was 
irrelevant that eight states had already approved the Constitution. Even if “twelve 
states and a half had adopted it,” Henry declared that he would, “with manly 
firmness, and in spite ofan erring world, reject it.” The states that had already rat- 
ified, which Henry believed had been “egregiously misled,” could “hardly stand 
on their own legs.” Moreover, even those states were having “heart-burnings and 
animosity and repent their precipitate hurry.” Henry insisted that “[t]here were 
very respectable minorities [opposed to ratification] in several of them.” It was 
inconceivable that Virginia, “the greatest and most mighty state,” would be ex- 
cluded forever from the union just because it “propose[d] certain amendments as 
the conditions on which [it] should ratify.” Other states would surely “be willing 
to indulge” Virginia if its “aversion is founded on just grounds.”””° 

By contrast, if Virginia followed the example of Massachusetts and simply 
recommended amendments to be considered after ratification, Henry pre- 
dicted only “some small possibility” that they would ever be enacted. He argued 
forcefully that amendments must be antecedent to ratification: “I should be led 
to take that man to be a lunatic, who should tell me to run into the adoption of 
a government avowedly defective, in hopes of having it amended afterwards.” 
Henry concluded: “Evils admitted in order to be removed subsequently, and 
tyranny submitted to in order to be excluded by a subsequent alteration, are 
things totally new to me.”*”! 

Other Virginia Antifederalists also insisted that amendments should be 
an antecedent condition of ratification. Monroe declared that if Virginia de- 
manded prior amendments “with manly fortitude,” it would produce “harmony 
and perfect concord” rather than “disunion and national confusion.” Other 
states had as much of an interest “to be united with Virginia, as it could be her 
interest to be in union with them.” Indeed, Monroe went so far as to argue that 
“(d]isunion is more to be apprehended from the adoption of a system repro- 
bated by some, and allowed by all to be defective.” Unconditional ratification, 
he warned, would lead to the Constitution's “never be[ing ] amended, not even 


when experience shall have proved its defects.”””” 
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Grayson agreed that “the idea of subsequent amendments is preposterous.” 
The Federalists were undervaluing Virginia’s importance. North Carolina 
would probably follow Virginia’s lead, and if neither of them ratified without 
antecedent amendments, the northern states would become “carrying states, 
without having anything to carry.” Grayson also ridiculed the notion that 
other states could afford to abandon the union, should Virginia hold out for 
antecedent amendments: Small states were too weak to disunite, the New 
England states held their fisheries “by a hair,” and New York and Pennsylvania 
needed the British out of the forts on their western frontiers in order to recap- 
ture the fur trade. Antifederalist Benjamin Harrison V (the father and great- 
grandfather of future presidents) denied that the union would be dissolved if 
Virginia insisted upon antecedent amendments because he believed that sev- 
eral other states would support such a demand. In Massachusetts, only the “ar- 
tifice of the Federalists” had prevailed upon the convention to ratify without 
prior amendments; New York and North Carolina, whose conventions had yet 
to meet, would reject the Constitution without antecedent amendments; and 
there was much support for such amendments even in states that had already 
ratified, such as Maryland and South Carolina.’ 

Madison responded by denying that nine ratifying states (in fact, only 
eight states were known to have ratified by this point) would submit to “the 
demand ofa single state.” He disputed Henry’s claim that even the states that 
had already adopted the Constitution were experiencing “heart-burnings.” 
To the contrary, Madison insisted, the evidence suggested that satisfaction 
with the Constitution in those states “is increasing every day.” Moreover, 
only the “mutual deference and concession” displayed at the Philadelphia 
convention had rendered possible the creation of the Constitution. By con- 
trast, it would demonstrate “neither ... confidence nor respect” for Virginia 
to “call on a great majority of the states to acknowledge that they have done 
wrong” and to question whether those states would subsequently agree to pro- 
posed amendments that were said to be necessary “for the preservation of the 
common liberty.” If Virginia blocked the Constitution’s ratification, Madison 
warned, Antifederalists in different parts of the country would never agree on 
the changes that should be made. Finally, he argued, given how much support 
existed for particular amendments in the various states, it would surely not be 
difficult to enact them after ratification.” 

Randolph agreed that the states that had already ratified the Constitution 
would not reverse their stands “to gratify Virginia.” Rather, they would be ir- 
ritated at Virginia's trying to arrogate to itself “a right to dictate what ought to 
be done.” Acknowledging that the Constitution was defective and in need of 
amending, Randolph declared that Henry’s proposal for antecedent amend- 
ments would have appealed to him if “there were peace and tranquility in this 
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land, and . . . there was no storm gathering which would burst.” Yet if Virginia 
insisted on antecedent amendments now, he predicted that “the union will be 
dissolved, the dogs of war will break loose, and anarchy and discord will com- 
plete the ruin of this country.”””* 

Moreover, if nine other states formed a union and Virginia remained out- 
side of it, Randolph warned, “jealousy, rivalship, and hatred would subsist be- 
tween” those states and Virginia. Nations that shared common borders but 
were not united into a greater union almost invariably went to war with one 
another, as had England and Scotland before combining into Great Britain. 
In addition, without the security provided by the union, Randolph observed, 
Virginia would be vulnerable to foreign invasions. The Chesapeake Bay ren- 
dered Virginia susceptible to penetration by water; the state had little manu- 
facturing with which to make war materiel; its slaves made it especially vul- 
nerable to wartime insurrections; and hostile Indians on the western frontier 
could be bribed by foreign gold to attack Virginians. Randolph also argued 
that a conditional ratification, which would leave Virginia outside of the union 
at least temporarily, would deprive it of influence while important national 
policy decisions were being made in the first federal Congress.’”° 

Other Virginia Federalists denied that the idea of subsequent amendments 
was as fanciful as their opponents claimed. If Virginia and Massachusetts, 
the two “most populous, wealthy, and powerful states in the union,” recom- 
mended amendments, their joint influence would probably be sufficient to 
carry them. Finally, Federalists warned that if the convention rejected ratifica- 
tion, the state’s Northern Neck might secede from Virginia.” 

Both Federalist and Antifederalist delegates believed that the outcome 
would turn on just a few votes, and each side claimed to have a majority. About 
halfway through the convention, Madison wrote Washington, “The majority 
will certainly be very small on whatever side it might finally lie, and I dare not 
encourage much expectation that it will be on the favorable side.” He told King 
that the outcome was “more doubtful than was [previously] apprehended” and 
that “the event is as ticklish as can be conceived.” About the same time, Mason 
reported to John Lamb, one of New York’s leading Antifederalists, that while 
the Virginia delegates generally agreed on the need for amendments, they were 
“so equally divided with respect to the time and manner of obtaining them, 
that it cannot now be ascertained whether the majority will be on our side or 
not.”*78 

A week later, on June 20, Madison told Hamilton that the Federalists 
probably had a majority of three or four, although there remained “a very dis- 
agreeable uncertainty in the case, ... as there is a possibility that our present 
strength may be miscalculated,” and “the smallness of the majority suggests 
the danger from ordinary casualties which may vary the result.” Madison also 
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worried that the Antifederalists might seek an adjournment, which would 
enable them to better coordinate with their allies in New York. “[A]nother cir- 
cumstance that ought to check our confidence,” Madison observed, was that 
“[iJt unluckily happens that our legislature, which meets at this place tomor- 
row, consists of a considerable majority of antifederal members. ... As indi- 
viduals they may have some influence, and as coming immediately from the 
people at large they can give any color they please to the popular sentiments at 
this moment, and may in that mode throw a bias on the representatives of the 
people in convention.””” 

Because the convention had yet to take any formal votes, neither side could 
be entirely confident of its numbers. The first such ballot came on June 25, 
when the delegates voted by a margin of eighty-eight to eighty to reject a reso- 
lution to ratify contingent upon the enactment of antecedent amendments. 
The delegates then voted to ratify unconditionally by a margin of eighty-nine 
to seventy-nine.**° 

The form of ratification they agreed upon provided that “the powers granted 
under the Constitution, being derived from the people of the United States 
may be resumed by them whensoever the same shall be perverted to their 
injury or oppression.”* It also declared that “among other essential rights, the 
liberty of conscience and of the press cannot be cancelled, abridged, restrained 
or modified by any authority of the United States.” With “these impressions,” 
and “under the conviction that, whatsoever imperfections may exist in the 
Constitution ought rather to be examined in the mode prescribed therein [i.e., 
Article V], than to bring the union into danger by a delay, with a hope of ob- 
taining amendments previous to the ratification,” the convention ratified the 
Constitution.” 

Before the convention adjourned, however, a committee headed by 
Federalist George Wythe, which had a Federalist majority and included 
Madison and Henry, deliberated for two days over which amendments to rec- 
ommend, before proposing forty of them. Half of these dealt with protections 
for individual rights—“certain natural rights of which men when they form 
a social compact cannot [be] deprive[d].” These included freedom of speech, 
freedom of the press, the free exercise of religion, and many of the other rights 
that eventually were incorporated into the Bill of Rights.” 

The other half of the proposed amendments consisted of limits on 
Congress’s powers and structural changes to the federal government. This 
category included proposals to explicitly secure nondelegated powers to the 


* In 1860-61, when southern states purported to secede from the union, this language in the 
Virginia form of ratification was one of many sources white southerners invoked to justify the 
constitutionality of secession. 
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states, specify a minimum size for the House, require mandatory rotation in 
office for the president, require a two-thirds supermajority of both houses 
of Congress for the enactment of commercial regulations and the raising of 
a standing army in time of peace, require a three-quarters supermajority of 
both houses of Congress to ratify treaties that ceded territorial or navigational 
claims, and restrain Congress from imposing direct taxes until states had 
first enjoyed an opportunity to raise their proportional share of a requisition 
through their own methods. The convention then approved the amendments 
proposed by the committee and also enjoined the state’s representatives and 
senators in the first federal Congress to pursue ratification of these amend- 
ments through the mechanism provided in Article V.**° 

“The convention broke up,” according to Federalist delegate Archibald 
Stuart, “in friendship and amity, although our majority was a very small one. 
The minority, with a few exceptions, have promised their aid to the new gov- 
ernment.” In contrast to other cities, where large processions to celebrate rati- 
fication were becoming the norm, in Richmond the victorious Federalists, ac- 
cording to one report, were “either wise enough, or polite enough, to make no 
procession or other parade.”*** 

Madison, as was his wont during the ratifying contest, was in no celebra- 
tory mood. He told Hamilton that many of the amendments proposed by the 
convention were “highly objectionable.” Moreover, despite what Madison de- 
scribed as the “fair professions” by Henry that “he should submit as a quiet 
citizen” after his defeat at the convention, Madison predicted that Henry’s “ill 
will to the Constitution will produce... every peaceable effort to disgrace and 
destroy it.” He told Washington that Henry’s strategy would probably be “to 
engage 2/3 of the [state] legislatures in the task of undoing the work, or to geta 
Congress appointed in the first instance that will commit suicide on [its] own 
authority.””* 

Monroe, who had opposed ratification without antecedent amendments, 
told Jefferson that only the known support and influence of Washington had 
“carried this government.” Although Washington never made a formal state- 
ment in support of ratification, he had been promoting a significant expan- 
sion of the powers of the federal government for the better part of a decade, 
had served as president of the Philadelphia convention, and had signed the 
Constitution. Moreover, his privately voiced opinion “that there is no alterna- 
tive between the adoption of [the Constitution] and anarchy” had eventually 
found its way into the public domain and been reproduced in no fewer than 
forty-nine newspapers. Virginians’ desire to make Washington the nation’s 
first president, which would have been impossible without Virginia's participa- 
tion in the union, might also have been a sufficient consideration to swing the 
balance at the ratifying convention in favor of the Constitution.”*° 
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Virginia's ratification, coming when it did, was hugely important to the suc- 
cess of the ratifying campaign. On June 25, reporting from New York, where 
that state’s ratifying convention was a week into its deliberations, Virginia 
congressional delegate John Brown observed (a week before he had received 
word of Virginia's ratification), “We wait with fear and trembling to hear the 
determination of Virginia respecting the new Constitution. Both Federalists 
and Antifederalists agree in opinion that its fate [in New York] depends upon 
her decision.” Thomas Tudor Tucker, a South Carolina congressional repre- 
sentative and a strong critic of the Constitution, observed a month later that 
if Virginia had refused to ratify the Constitution, New York would “certainly 
have rejected it,” and North Carolina probably “would have followed the 


example.”’*” 


New York 


While the Virginia convention was sitting, New Hampshire became the ninth 
state to ratify the Constitution, thus ensuring that it would become opera- 
tional. Virginia, the largest and most influential state, became the tenth to 
ratify. Yet despite these developments, ratification in New York remained very 
much in doubt. 

Earlier in this chapter, we saw that conventions in New Jersey and 
Connecticut readily ratified the Constitution, partly because it would nul- 
lify New York’s ability to use its import duties to extract tax revenue from 
residents of those states. For this same reason, New Yorkers could be ex- 
pected to oppose ratification. The state impost had supplied a substantial 
proportion of New York’s revenue in the mid-1780s, enabling the legislature 
to keep other taxes low and largely avoid the farm foreclosures and debtor 
unrest that afflicted other states. Accordingly, New York’s small farmers 
generally supported the status quo under the Articles and opposed the 
Constitution. Federalists regularly derided the opponents of ratification in 
New York as being motivated—and financed—by the state impost. Indeed, 
John Lamb, collector of the impost, used his customs office to disseminate 
Antifederalist literature and to coordinate Antifederalist opposition across 


the country.’*** 


* The French vice-consul stationed in New York City speculated that New York state office- 
holders had additional “personal motives for preserving the complete and full direction of the 
affairs of the state for as long as possible. The application of money arising from [state] import 
duties to the funding of public securities on which they speculate is of major importance for their 
fortunes.” 
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Moreover, in the 1780s, New York had confiscated a great deal of land 
owned by Loyalists, which arguably violated the 1783 treaty with Great 
Britain. Ignoring that treaty with impunity would be more difficult under the 
Constitution, which explicitly guaranteed the supremacy of federal treaties 
over state law in cases of conflict and created a federal court system to enforce 
that supremacy.” 

Alluding to such considerations, “A Columbian Patriot,” writing from 
Boston, noted that New York had motives “that will undoubtedly lead her to 
a rejection.” Less than two weeks after the Philadelphia convention ended, 
Madison wrote Washington from New York City, “The general voice of this 
city seems to espouse the new constitution. It is supposed nevertheless that 
the party in power [in the state] is opposed to it.” In November 1787, William 
Grayson reported, also from New York City, that “there is a great majority 
against” ratification in the state of New York. As an early indication of op- 
position in New York, when Congress received the Constitution from the 
Philadelphia convention, the three New York congressional delegates who 
were present argued in favor of adding a bill of rights before transmitting it to 
the states.*”° 

The fate of the Constitution in New York was thought to depend significantly 
on the actions of Governor George Clinton, whom one Federalist described 
as wielding “astonishingly great” influence in the backcountry. Clinton, who 
had been governor since 1777, had pursued fiscal and monetary policies that 
were favorable to small farmers and therefore were generally opposed by the 
wealthy manor lords, merchants, and lawyers of the state. The long-standing 
policy differences between these factions were largely reproduced in their 
stances toward ratification of the Constitution, with Clinton’s backers gener- 
ally becoming Antifederalists.””’ 

Although Clinton carefully refrained from making public statements re- 
garding the Constitution during the fall of 1787, reports circulated that, pri- 
vately, he was “violently opposed to the plan,” and he was generally believed to 
have authored the “Cato” essays criticizing the Constitution. Indeed, while the 
Philadelphia convention was still sitting, New York Federalists had charged 
in the newspapers that Clinton was “secretly hostile to such measures as were 
conceived absolutely necessary to the support of a substantial federal govern- 
ment.” Throughout the fall, Clinton refused to call the legislature into special 
session to consider summoning a ratifying convention, which meant that the 
issue would be deferred until the legislature convened for its regularly sched- 
uled session in January 1788. When New York delegates Robert Yates and John 
Lansing, Jr., wrote a public letter to the governor explaining why they had left 
the Philadelphia convention early—principally noting that they had objected 
to the convention delegates’ decision, contrary to their instructions, to jettison 
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Figure 6.8 George Clinton, who led the Antifederalists in New York, served more 
than twenty years as the state’s governor, and then was vice president of the United 
States under Thomas Jefferson and James Madison. (Photography © New-York Historical 
Society) 


the Articles and pursue a “consolidated” government—at least one New York 
Federalist assumed that Clinton had “had a hand in it.”*”” 

When the legislature finally met, many Federalists worried that their oppo- 
nents would try to block the calling of a ratifying convention and might have 
sufficient strength in the Senate to accomplish that goal. A Federalist lawyer 
in Albany wrote that the Constitution’s “best friends [doubted] whether we 
shall have a convention called by a legislative act; the opposition are deter- 
mined to make their first stand here.” Antifederalists in the Assembly appar- 
ently prepared a resolution to express the legislature’s disapprobation of the 
Constitution but then decided not to submit it. Egbert Benson, the state’s 
Federalist attorney general and an assemblyman, commented that “if the 
whole [Antifederal] party had had nerves, they would have made the attempt, 
but some of the most prudent found it would not do.” 

In place of a resolution criticizing the Constitution, Antifederalist assem- 
blymen proposed one condemning the Philadelphia convention for, rather 
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than “revising and reporting alterations [to] provisions in the Articles of 
Confederation,” instead producing “a new Constitution for the United States, 
which if adopted, will materially alter the constitution and government of 
this state, and greatly affect the rights and privileges of the people thereof.” 
Federalists strongly opposed this resolution, claiming that it would send the 
Constitution “from the legislature with a very dangerous influence,” by “throw- 
ing an odium on the members of the Convention” in declaring “that they had 
gone beyond their powers.” The people of New York were “as well informed 
as we are” and “not hoodwinked,” Federalists insisted, and should be left to 
decide for themselves “whether the Convention had exceeded [its] powers or 
not.” Antifederalists replied that their resolution “was a simple detail of facts, 
which no one could deny,” and that the people should be informed that the 
Philadelphia convention had exceeded its authority. After debate, Federalist 
assemblymen managed to defeat this proposal bya margin of just two votes.*”* 

Federalists also displayed unexpected strength in the New York legislature 
on the issue of selecting the state’s new congressional delegation. They secured 
four of the five slots when Antifederalist incumbents John Lansing, Jr., and 
Melancton Smith were not reappointed, and the arch-nationalist Hamilton 
was chosen as one of their replacements. One Antifederalist leader noted that 
Hamilton’s appointment was “a very considerable point gained over the oppo- 
nents to the new Constitution, as his election holds up an idea of the approba- 
tion of the legislature respecting his late conduct in [the Philadelphia] conven- 
tion,” and “implie[d] an indirect censure” on Yates and Lansing for leaving the 
convention early.” 

In the end, Antifederalists in the New York legislature chose not to oppose 
the calling of a ratifying convention. Perhaps most of them agreed with James 
Duane, a New York Federalist senator, who warned that for legislators to refuse 
to summon a ratifying convention would “exhibit a high stretch of arbitrary 
power,” making them “tyrants” rather than “guardians” of the people.” 

Still, Antifederalist assemblymen introduced a resolution to instruct dele- 
gates to the ratifying convention that the Constitution was submitted for “their 
free investigation, discussion, and decision’—language that was intended 
to signify that the convention had the authority to propose amendments. 
Federalists countered that the legislature’s charge to the ratifying convention 
should confine itself to the words used by the Philadelphia convention, which 
the Confederation Congress had now approved, with regard to transmitting 
the Constitution to the states—that is, that the Constitution should be submit- 
ted to conventions, chosen in each state by the people thereof, “for their assent 
and ratification.” By contrast, Federalists insisted, the Antifederalists’ pro- 
posed resolution would be “a reflection on Congress,” conveying the impres- 
sion that Congress “had sent to the states a vague and undefined resolution.” 
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This time, Federalists defeated their adversaries’ proposal by a margin of five 
votes.””” 

Without explanation, the legislature broadened the eligibility requirements 
for voting in the election of delegates to the ratifying convention. While the 
New York constitution imposed property qualifications for voting in legisla- 
tive elections, now, for the first time ever in the state, all free males over the age 
of twenty-one would be eligible to vote in the election of ratifying convention 
delegates. Across the country, it was generally assumed that broader eligibility 
for voting advantaged Antifederalists, but in New York it was Federalists who 
proposed expanding the suffrage, and Antifederalists did not resist. The leg- 
islature also chose Poughkeepsie as the convention’s venue, a location where 
both parties would be amply represented in the galleries.” 

The election for delegates to the convention would take place over several 
days, beginning in late April, with the convention to assemble in mid-June. 
One Federalist observed that the “distant day” appointed for the convention 
revealed that the Antifederalists, who evidently calculated that delaying the 
convention would enhance their chances of defeating ratification, had done 
“a good thing with a bad grace.” If the Antifederalists had indeed supposed 
that delay was their friend, their calculation turned out to be, as we shall see, 
egregiously wrong.””” 

The battle over ratification in New York generated unprecedented levels 
of political activity and voter interest. Although Federalists dominated 
the newspapers in the state, as they did elsewhere in the nation, New York 
Antifederalists were more successful in getting their views publicly circulated 
than were their counterparts in most other states. Both parties established 
county committees to supervise the nomination of candidates for the ratifying 
convention and to coordinate with allies across the state. Henry Oothoudt, an 
Antifederalist leader, observed, “[S]ince the settlement of America, such exer- 
tions have not been made upon a question of any kind as the present upon the 
new Constitution. Those who advocate the measure are engaged from morn- 
ing until evening. They travel both night and day to proselytize the unbeliev- 
ing Antifederals. They have printed ... hand bills . .. by thousands.”°”° 

In February 1788, as we have seen, Massachusetts became the sixth state 
to ratify the Constitution, which was enormously important to the ratifying 
contest in New York because it made the eventual approval of nine states seem 
highly probable. In particular, New York Federalists used the Massachusetts 
convention’s recommendation of amendments to their advantage. In An 
Impartial Address to New Yorkers, the Albany Federal Committee congratu- 
lated Massachusetts for leading “the way in recommending amendments” for 
later consideration, perhaps in a convention that could be “easily” assembled 
“to agree upon amendments after the adoption of the system.” By contrast, 
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“the specious . . . idea of previous amendments” would “defeat a system which 
you shudder at the thought of wholly rejecting.”*” 

Similarly, John Jay, who was still the Confederation’s secretary for foreign 
affairs, wrote an important pseudonymous address to the people of New York 
just before the election of convention delegates, in which he admitted that the 
Constitution was imperfect but doubted that Americans were likely to get 
a better one in time to save themselves from their current predicament. The 
second convention that Antifederalists sought, Jay predicted, would feature 
delegates who would be less inclined to compromise and more likely to come 
under foreign influence. Instead, Jay advised, New Yorkers should “give the 
proposed Constitution a fair trial” and then “mend it as time, occasion and 
experience may dictate.”>” 

“Plebeian,” who was possibly Melancton Smith, responded to the Federalists 
by warning that “we shall hear nothing of amendments from most of the warm 
advocates for adopting the new government, after it gets into operation.” Those 
persons holding “places of great honor and emolument” under the new govern- 
ment would be reluctant to support amendments detracting from its power. 
Once the government was in operation, “Plebeian” predicted, it would “acquire 
strength by habit [and] steal by insensible degrees one right from the people 
after another.” The history of the world revealed few, if any, instances “in which 
the rulers have been persuaded to relinquish their powers to the people.” Thus, 
it would be “much easier, as well as safer, to enlarge the powers of . .. rulers, if 
they should prove not sufficiently extensive, than it is to abridge them if they 
should be too great.”°" 

Heading into the balloting, both sides were predicting a close contest. 
Rufus King reported from New York City that “[i]t is exquisitely problematical 
what the issue of the business will be in this state—both parties are indefati- 
gable and each seems confident of success.” Henry Knox wrote that “it is prob- 
able that the parties are nearly balanced.” 

Although the election for convention delegates took place from April 29 
to May 3, under New York election law, county supervisors were barred from 
opening the boxes and counting the ballots until May 27. By June S, election 
results from all counties but one had been reported in the New York news- 
papers. The results were shocking. In a contest featuring two well-organized 
political parties holding nearly opposite views on ratification, Antifederalists 
had won forty-six seats at the ratifying convention, to the Federalists’ nine- 
teen. Federalists dominated in New York City and ran evenly in the neighbor- 
ing counties, but they were defeated everywhere else in the state. New York’s 
Antifederalist leaders were so elated by their margin of victory that they im- 
mediately wrote letters touting it to Antifederalists in the states that had yet to 


decide upon ratification.*** 
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With the extent of the Federalists’ defeat clearly apparent, Hamilton wrote 
a long letter to Madison speculating on what might happen at the New York 
ratifying convention, which was set to assemble on June 17. Hamilton be- 
lieved that the Antifederalist leaders were hostile to the union but were wor- 
ried that an outright rejection of the Constitution “would bring matters to [a] 
crisis between this state and the states which had adopted the Constitution 
and between the parties in the state,” as well as possibly inducing New York 
City to secede from the state. The Antifederalists’ solution might well be to 
seek “a long adjournment [until the following spring or summer] as the safest 
and most artful course to effect their final purpose.”* Hamilton believed that 
Antifederalist leaders were calculating that once the federal government com- 
menced operations, it would have to adopt unpopular revenue measures that 
enemies of the union could exploit to bolster their ranks. If, however, the fed- 
eral system turned out instead to operate “smoothly and the sentiments of 
our own people should change, they can then elect to come into the union.” 
Hamilton was uncertain how far the Antifederalist rank and file would follow 
their leaders’ disunionism, but he told Madison that he feared civil war if the 
states that had yet to decide on the Constitution rejected it, and he concluded 
by stating, “God grant that Virginia may accede.”°°° 

The Antifederalists’ majority was “so great and so determined” that, accord- 
ing to William Bingham, a Pennsylvania congressional delegate writing from 
New York City, even “[t]he most sanguine advocates for the federal system 
only flatter themselves with the hopes that the Convention will adjourn and 
not reject.” However, some Federalists continued to hold out hope that if nine 
states were to ratify before the New York convention ended, “the ground of op- 
position, if any, will be entirely altered,” and Antifederalists at that point would 
not dare to block New York’s ratification and leave the state “surrounded by 
enemies.” Further, according to New York City Federalist William Duer, the 
possibility that Antifederalists “cannot agree amongst themselves” with regard 
to the form that proposed amendments should take “may create a division in 
favor of the Federalists.”°° 

News that South Carolina had become the eighth state to ratify the 
Constitution reached New York on June 4 and bolstered the Federalists’ hopes 
that a ninth state—either New Hampshire or Virginia—would have ratified 
before the New York convention had to make its decision. Federalist reports 
from Richmond describing the early days of the Virginia ratifying convention 


* Ifnothing else, a lengthy delay in New York’s ratification would enable the state—and hold- 
ers of state securities, who were a powerful lobbying force—to continue to enjoy the revenue 
from state import duties, which would instead flow to Congress once the Constitution was rati- 
fied and New York joined the new union. 
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and confidently predicting victory also bolstered the hopes of some New York 
Federalists.*”* 

As the date set for the ratifying convention approached, Antifederalists 
caucused among themselves in order to, as one of their leaders put it, “form a 
plan of operations which would promote our object and systematize the busi- 
ness.” Antifederalist leaders wished to embolden their supporters to insist on 
nothing less than conditional ratification and to resist Federalist efforts to 
pressure them, through threats of coercion by the federal government and of 
secession by New York City, into supporting ratification with recommended 
amendments.*” 

Many Antifederalist leaders expressed confidence heading into the con- 
vention. Abraham Lansing (the brother of John Lansing, Jr., who had rep- 
resented New York at the Philadelphia convention) told Abraham Yates, Jr., 
one of the party’s leaders in the New York legislature, that it was “the opinion 
of all those whom I have conversed with [in the northern part of the state] 
that the Constitution will be effectually amended previous to its adoption [by 
the convention]—or that it will be totally rejected.” Yates expressed similar 
confidence, telling Abraham Lansing, “I don’t feel very uneasy about conse- 
quences. What steps the federals mean to take in reality I cannot imagine.” 
Yates supposed “from common conversation” that the Federalists “had some 
hopes that the Anties would be taken in by their [the Federalists’] superior 
ability either to adopt or to adjourn” and that the Antifederalists would not 
dare to insist on conditional ratification, which would be tantamount to rejec- 
tion now that so many states had ratified without conditions. Yates predicted 
that such Federalist arrogance might even stiffen the Antifederalists’ resolve 
for antecedent amendments. Antifederalists in New York City, Yates reported, 
“seem determined not to adopt (without previous amendments) though all the 
others [i.e., states] should.”*"° 

A few days after this exchange, Robert Yates (the nephew of Abraham 
Yates, Jr.), who had been another of New York’s delegates to the Philadelphia 
convention, wrote to George Mason of Virginia to reassure him of “our fixed 
determination that we shall not adopt the present Constitution without previ- 
ous amendments.” Confident in the Antifederalists’ superior numbers at the 
convention, Yates promised Mason that “neither sophistry, fear, [n]or influ- 
ence will affect any change in [our] sentiments.” Around the same time, an 
Antifederalist lawyer in New York City reported that “[u]nanimity and har- 
mony reigns among the Anties,” who were determined “to bend their force 
to the same point,” thus “shut[ting] out hope, in the Federalists, of creating 
divisions.”*"' 

But New York Federalists recognized that their best chance of victory lay 
in exploiting whatever divisions might exist within Antifederalist ranks. Most 
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Federalists believed, as Jay explained to Washington, that the Antifederalists’ 
“principal leaders are very far from being solicitous about the fate of the union 
[and t]hey wish and mean (if possible) to reject the Constitution with as little 
debate and as much speed as may be.” Yet, Jay suggested, it was “doubtful 
whether the leaders will be able to govern the party. Many in the opposition 
are friends to union and mean well.” In a similar assessment, William Duer 
told Madison that while Antifederalist leaders such as Governor Clinton might 
“hazard everything rather than agree to any system which tended to a consoli- 
dation of our government,” many of his followers “avowed themselves friends 
to the union.” Because the Antifederalists “cannot agree amongst themselves,” 
it might be possible to “create a division in favor of the Federalists.”*'” 

Eight states had already ratified the Constitution when New York’s con- 
vention assembled on June 17; the Virginia convention was still meeting, and 
New Hampshire’s adjourned convention was set to reassemble the following 
day. New York Federalists calculated that they must extend their convention’s 
deliberations until word (they hoped it would be favorable) had arrived from 
those states. Hamilton told Madison that the New York Federalists’ “only 
chances will be the previous ratification by nine states, which may shake the 
firmness of his [Clinton’s] followers.” Accordingly, it was “of vast importance 
that an exact communication should be kept up between” Federalists in those 
three states, and Hamilton hired at his own expense express riders to carry 
news from the ratifying conventions of Virginia and New Hampshire.*" 

Alexander Hamilton and Melancton Smith* led the two competing sides 
in Poughkeepsie, a town of about twenty-five hundred people in 1788, located 
one mile east of the Hudson River, about halfway between New York City and 
Albany. While Smith was an extremely able exponent of the Antifederalist 
case for antecedent amendments, Hamilton’s superior brilliance in debate 
was widely acknowledged. (One Federalist admirer referred to Hamilton’s “el- 
egant speeches” and called him “one of the most remarkable geniuses of the 
age.”) Smith was ably assisted in Poughkeepsie by Robert Yates, John Lansing, 
Jr., and Governor George Clinton. Hamilton’s most important allies were Jay 
and Chancellor Robert R. Livingston. Jay, a seasoned diplomat, was adept at 
conciliating opponents. By contrast, Livingston was perceived as arrogant and 


* Smith was born in 1744 on western Long Island. His parents were farmers, he was educated 
at home, and at an early age he became a store clerk in Poughkeepsie. In 1776, Smith became 
captain of the Dutchess County militia and was appointed one of New York’s commissioners for 
detecting Loyalist conspiracies. During the Revolutionary War, he profited from government 
contracting and the purchase of confiscated Loyalist estates, and emerged a wealthy man. 

In the mid-1780s, Smith moved to New York City, took up the practice of law, and continued 
his mercantile activities. He also assumed a more active role in politics, becoming a confidant 
of longtime New York governor George Clinton. Appointed by the New York legislature as a 
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condescending, and as a result got into heated altercations with his opponents 
at the convention, who tired of his attempts “to ridicule the opposition out of 
their arguments.”*"* 

The Federalists’ strategy in Poughkeepsie, as already noted, was to drag 
out the proceedings until news could arrive from the conventions of New 
Hampshire and Virginia, and so on the first day of the convention’s substan- 
tive deliberations Federalist leaders proposed that the Constitution be exam- 
ined clause by clause before any votes were taken. (This was the opposite of 
Federalist strategy in those state conventions where supporters of ratification 
commanded a clear majority of the delegates.) Some Antifederalists were ap- 
prehensive, as Abraham Lansing explained, that their cause would “eventu- 
ally be injured by delay, notwithstanding the[ir] decided majority,” because 
“Federalists would operate upon the hopes or fears of some [convention 
delegates].” In addition, Lansing worried that “procrastinat[ing] the busi- 
ness” would increase the likelihood that some of the Antifederalists’ “coun- 
try friends” would have to go home to tend to their harvests. Nonetheless, as 
Robert Yates explained to George Mason, the Antifederalists, secure in their 
majority, decided to yield on the issue of extended debate “to prevent the op- 
position from charging us with precipitation.” That decision ultimately proved 
critical.*'* 

For more than two weeks, the convention proceeded through the 
Constitution by sections. The Antifederalists proposed many amendments— 
a procedure Federalists had agreed to as the price for delaying any votes until 
the entire Constitution had been examined. Progress was slow. For example, 
the delegates spent several days discussing a proposed amendment to limit 
Congress’s power to levy excise taxes and direct taxes—a marathon debate 
arising from the Antifederalists’ concern that Congress would deprive states 
of essential revenue while also imposing regressive taxes.*"° 

Antifederalists also objected to Congress's power over the times, places, 
and manner of congressional elections and to the size of the House, which was 


delegate to the Confederation Congress in 1785, Smith played a prominent role in drafting and 
securing passage of the Northwest Ordinance of 1787. 

After his failed effort to defeat ratification of the Constitution in New York—discussed in the 
following pages—Smith became, in the 1790s, a member of the Democratic-Republican party 
of Thomas Jefferson and James Madison, which formed in opposition to the administrations of 
George Washington and John Adams. Smith was the first president of the New York Society for 
Encouraging Manufacturing and a member of various humanitarian organizations, including 
the Humane Society and the Emigrant Aid Society. He died in 1798, a victim of a yellow fever 
epidemic. Chancellor James Kent described Smith as “a man of remarkable simplicity, and of the 
most gentle, liberal, and amiable disposition,” and another Federalist adversary described him as 
a “good and able man.” 
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Figure 6.9 Robert R. Livingston, who served twenty-five years as the first chancellor 
of the state of New York, was a member of the Continental Congress’s committee that 
drafted the Declaration of Independence, served as the Confederation’s first secretary 
for foreign affairs, and later helped negotiate the Louisiana Purchase as minister to 
France. (Photography © New-York Historical Society) 


said to be too small for adequate representation. They criticized as well the ab- 
sence of provisions for mandatory rotation and recall in the Senate, an institu- 
tion that Antifederalists warned would foster aristocracy. On the other side of 
the debate, probably because eight states had already ratified the Constitution, 
the Federalists sought to demonstrate how vulnerable New York would be if the 
union dissolved or if the state were excluded from it: New York City had proved 
susceptible to attack by land and sea during the Revolutionary War, the Hudson 
River was a source of weakness in time of invasion, and both the British and the 
Indians continued to pose a threat to the state’s northwestern regions.*”” 

On June 21, New Hampshire became the ninth state to ratify the 
Constitution, and word reached Poughkeepsie three days later. Chancellor 
Livingston immediately announced in convention that “the circumstances 
of the country were greatly altered, and the ground of the present debate 
changed.” As one Federalist essayist now noted, the question confronting the 
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convention “is materially different from what it was at first. It is now reduced to 
this single point—whether we shall unite with the other states in adopting this 
new form of government, or separate ourselves entirely from them?”*"* 

By contrast, Antifederalist leaders denied that anything of significance 
had changed. Immediately after Livingston’s speech, Smith rose to insist that 
whatever “solemn effect” the news from New Hampshire may have had on 
Livingston, “it had not altered his [Smith’s] feelings or wishes on the subject.” 
Supporting Smith, Lansing declared that “it is still our duty to maintain our 
rights.” New York Antifederalists must not, Lansing maintained, allow fears of 
a dissolution of the union “to force us to adopt a system which is dangerous to 
liberty.”>”” 

Privately, New York Antifederalists conveyed the same message. Governor 
Clinton reported that the news from New Hampshire had not had “the least 
effect” upon the Antifederalist delegates, who “are firm and I hope and be- 
lieve will remain so to the end.” Abraham Yates told inquiring congressional 
delegates that New York Antifederalists would do “the same they would have 
done if New Hampshire had not adopted it”; they would insist on antecedent 
amendments even “if all the twelve states were to come in.”*”° 

Hamilton confirmed, in a letter to Madison, that New Hampshire’s ratifica- 
tion seemed to have little effect on New York’s Antifederalists, and he declared 
that “our only chance of success depends on you [i.e., Virginia].” In another 
letter to Madison written a few days later, Hamilton reiterated that there was 
“more and more reason to believe that our conduct will be influenced by yours.” 
Although the Federalists’ arguments on the merits of the Constitution were 
not influencing their adversaries, Hamilton thought that some Antifederalist 
leaders (though not Governor Clinton) appear “to be convinced by circum- 
stances and to be desirous of a retreat.” Antifederalist Abraham Lansing 
seemed to confirm Hamilton’s supposition, expressing concern that Virginia’s 
ratification would have a “more serious effect” upon “the spirits and determi- 
nations” of New York Antifederalists than had New Hampshire’s.*! 

Virginia ratified the Constitution on June 25, and the news reached 
Poughkeepsie on July 2. Elated Federalists made no effort to stifle their cheers, 
as many of them had long predicted that ratification by Virginia would have 
“a vast influence” on New York Antifederalists. One observer in the gallery 
reported, “Joy and hilarity were painted in the faces of the Federalists.”* 

Yet Antifederalist delegates at least tried to appear unmoved by the latest 
intelligence. Another spectator reported that the Antifederalists “took no 
more notice of it [the news from Virginia] than ifthe most trifling occurrence 
had been mentioned.” Governor Clinton’s nephew, De Witt Clinton, a preco- 
cious nineteen-year-old who was already contributing pseudonymous news- 
paper essays in the battle over ratification, similarly reported that the news 
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from Virginia had made “no impressions” on the Antifederalists. In private 
correspondence as well, some New York Antifederalists insisted that Virginia's 
ratification was irrelevant to their decision-making. The day the news arrived, 
Antifederalist delegate Cornelius C. Schoonmaker wrote, “I trust that our de- 
liberations will not in the least be affected or changed, in consequence of the 
states of New Hampshire and Virginia acceding to the Constitution.” Another 
Antifederalist delegate, Nathaniel Lawrence, told John Lamb, New York’s 
leading Antifederalist organizer, that “the information from Virginia seems 
to have no effect on us.” A few days later, Lamb replied that he was delighted 
to hear that the Antifederalists “stand firm” and expressed hope that “they will 
remain so, in spite of their opponents’ endeavors to disunite them.”*” 

Jay reported to Washington that while news of Virginia’s ratification had 
“disappointed the expectations” of the Antifederalists, their opposition to 
unconditional ratification “nevertheless continues pertinacious.” Federalists 
were beside themselves. A Federalist congressional delegate from North 
Carolina considered it “astonishing” that New York Antifederalists seemed 
“determined to dispute the ground inch by inch” when the ratification of 
the Constitution by ten states rendered New York’s “concurrence sooner or 
later not only expedient but unavoidable.” Writing from Poughkeepsie, one 
Federalist observed that while he had “fondly (but in vain) expected that the 
ratification of Virginia would have a serious effect on the minds of the antifed- 
eral party,” instead Antifederalists seemed “intent on pursuing” a “destruc- 
tive” path.°”* 

The one undeniable effect in Poughkeepsie of Virginia’s ratification was on 
the strategy of Federalist convention delegates. The day after the news arrived, 
one Antifederalist delegate observed that while his adversaries had previously 
“disputed every inch of ground, . . . today they have quietly suffered us to pro- 
pose our amendments without a word of opposition to them.” Although the 
Federalists did not explain their change of strategy, they had probably con- 
cluded that, with the conventions of New Hampshire and Virginia having rati- 
fied the Constitution, further delay in Poughkeepsie would produce no addi- 
tional benefits for them.*”° 

The Federalists’ change of strategy had a dramatic impact on the pace of 
the convention proceedings. It had taken the delegates nearly two weeks 
to get through the provisions in Article I of the Constitution, but once the 
Federalists stopped responding to their opponents’ objections and pro- 
posed amendments, Articles II and III together were dispensed with in just 
three days and the rest of the Constitution in less than one day. On July 
7, Lansing proposed a series of individual-rights amendments to supple- 
ment the structural amendments already proposed along the way by the 
Antifederalists.**° 
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At this point, nobody was quite certain what to expect next. The 
Antifederalists had proposed a plethora of amendments, but what they 
planned to do with them was, as one Federalist delegate observed, “difficult 
to determine.” Would these amendments be offered as antecedent conditions 
of ratification, or would they simply be recommended for future adoption, 
which is how other ratifying conventions had treated their amendments? The 
Poughkeepsie convention was adjourned for two days as the Antifederalist 
delegates caucused among themselves.*”” 

Federalist leaders privately expressed hope that the Antifederalists were 
now divided and that it might be possible to exploit their divisions. Indeed, 
with this expectation, Federalist leaders had been lobbying Antifederalist 
delegates outside of formal proceedings since the convention began. On July 
8, Hamilton told Madison, “We have good reason to believe that our oppo- 
nents are not agreed, and this affords some ground of hope. Different things 
are thought of—conditions precedent, or previous amendments; conditions 
subsequent, or the proposition of amendments upon condition, that if they 
are not adopted within a limited time, the state shall be at liberty to withdraw 
from the union; and lastly recommendatory amendments.” That same day, Jay 
offered a similarly hopeful assessment to Washington, while adding the obser- 
vation that “the unanimity” of New York’s southern counties in favor of the 
Constitution and “their apparent determination to continue under the wings 
of the union operates powerfully on the minds of the opposite party.”*”* 

The Antifederalist delegates were indeed divided. Although they publicly 
denied it, the news of ratification by the New Hampshire and Virginia con- 
ventions had in fact influenced the thinking of at least some of them. The 
Constitution had become operational; the Poughkeepsie convention was no 
longer deciding whether there would be a new federal government but only 
whether New York would participate in it.*” 

OnJuly 9, Abraham Lansing reported having “received some accounts from 
our friends, which savor much of division among them respecting the mode 
of introducing the amendments.” Most important, Melancton Smith, the 
Antifederalists’ principal spokesperson and manager at the convention, had 
begun to change his mind about conditional ratification. A few days after re- 
ceiving word of New Hampshire’s ratification, Smith wrote to Massachusetts 
Antifederalist Nathan Dane, expressing hope that the news would convince 
New York Antifederalists to consider “what is proper to be done in the pres- 
ent situation of things.” Yet Smith had been disappointed: He could “scarcely 
perceive an effect it has had,” and he feared that there would “not be a sufficient 
degree of moderation in some of the most influential men, calmly to consider 
the circumstances in which we are and to accommodate our decisions to those 


circumstances.”>*° 
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Dane quickly replied to Smith, arguing forcefully that because ten states 
had now ratified the Constitution, “there can be no previous amendments” 
proposed by the remaining three. The time had arrived, Dane argued, for 
those who continued to regard the Constitution as defective “to unite in their 
exertions in making the best of the Constitution now established,” including 
participating in the efforts that would be made in the first session of the new 
Congress to amend it. Smith replied that although he entirely agreed with 
Dane, other New York Antifederalists “do not accord in sentiments.” The task 
of convincing them to support unconditional ratification would be “arduous 
and disagreeable,” though with “time and great industry,” he was “not with- 
out hopes we shall become of one mind.” One New York Federalist publicly 
expressed a concern similar to Smith’s: Even if Antifederalists were now “con- 
vinced of the necessity of adopting [the Constitution], yet as they have acted 
on the opposition so long, and with such warmth, they cannot with a good 
grace immediately give their assent.”**! 

The Antifederalist caucus that took place on July 8 and 9 was character- 
ized by heated debate, according to one newspaper report. By this point in the 
convention, few Antifederalist delegates still supported outright rejection of 
the Constitution, but significant disagreement remained over the form that 
a conditional ratification, which is still what most Antifederalists preferred, 
should take.*** 

On July 10, Lansing unveiled to the convention the compromise that the 
Antifederalist delegates had formulated in their caucus. The amendments they 
had proposed over the preceding three weeks were now organized into three 
categories: explanatory, recommended, and conditional. New York’s form of 
ratification, according to the proposal, would begin with a list of nearly thirty 
“explanations” of what Antifederalists considered, in the words of De Witt 
Clinton, “some important parts of the constitution which were either equivo- 
cal or too latitudinal.” For example, one explanatory amendment provided 
that “nothing in the Constitution is to be construed to prevent” legislatures 
from dividing their states into congressional districts rather than electing con- 
gressional representatives at large. Another explanatory amendment provided 
that “no power is to be exercised by Congress but such as is expressly given by 
the said Constitution.” Included in this list of explanatory amendments were 
most of the individual-rights provisions that ultimately made their way into 
the Bill of Rights (discussed in chapter 7), including freedom of the press, the 
free exercise of religion, and the right of the people to peaceably assemble.*** 

In addition to the explanatory amendments, Lansing’s proposed form of rat- 
ification included twenty major structural amendments that were to be called 
to the attention of the first Congress. For example, one of these amendments 
would bar Congress from raising a standing army without the concurrence of 
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two-thirds of the members present in both houses, and another would sub- 
ject US senators to mandatory rotation in office and recall by state legislatures. 
According to the proposed form of ratification, New York would approve the 
Constitution “in confidence” that its recommended amendments would be 
submitted to a general convention of the states as soon as possible. In addi- 
tion, New York’s representatives in the new Congress would be enjoined “to 
exert all their influence and use all reasonable means to obtain a ratification” 
of these amendments and to secure the enactment of legislation “in the mean- 
time to conform to the spirit of the said amendments as far as the Constitution 
will admit.”3** 

Finally, and most important, New York’s ratification would be on the condi- 
tion that Congress refrain from exercising three of its delegated powers in par- 
ticular ways until New York’s recommended amendments had been submit- 
ted to, and determined upon, by a general convention. Specifically, Congress 
would not be able to order New York’s militia out of the state for longer than 
six weeks without the consent of the state legislature. Congress would also be 
barred from altering the New York legislature’s regulations of the times, places, 
and manner of congressional elections unless the legislature had neglected 
or refused to make such regulations. Finally, Congress would not be able to 
impose excise taxes on articles grown or manufactured in New York, or to levy 
direct taxes in New York without first requisitioning the state to raise its pro- 
portion of a national levy in the manner deemed best by the state legislature. 
One attraction of this form of conditional ratification, from the perspective of 
Antifederalists, was that New York would not have to forgo representation in 
Congress while awaiting a second convention.*** 

The Lansing proposal represented a significant retreat from the demand for 
antecedent amendments as an absolute condition of ratification with which 
most Antifederalist delegates had begun the convention. The Antifederalists 
declared that their new proposal was offered in “a spirit of amity and mutual 
concession”—a close paraphrase of words used in Washington’s letter trans- 
mitting the Constitution to Congress at the end of the Philadelphia conven- 
tion. Indeed, some Antifederalists believed, according to De Witt Clinton, 
that their caucus had “conceded too much.” The Lansing proposal was said 
to be the “ne plus ultra” of the party’s concessions. Clinton expressed confi- 
dence that “the antis will keep together now” under the banner of Lansing’s 
scheme.**° 

The response of Federalists to the Lansing proposal was negative. They dis- 
paraged the idea of ratification conditioned upon Congress’s temporarily for- 
bearing from the exercise of certain powers asa “gilded rejection” that Congress 
would surely reject. The day after Lansing introduced the Antifederalists’ 
proposal, Jay presented the Federalists’ version of a compromise. Hamilton 
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had told Madison that while New York Federalists would insist on an uncon- 
ditional ratification that would ensure Congress’s acceptance of New York 
into the union, they were prepared to “concur in rational recommenda- 
tions” and would “go as far as [they could] ... without invalidating the act 
[of ratification].” Now, Jay proposed that New York unconditionally ratify the 
Constitution while appending explanatory and recommended amendments, 
though at this point he did not say what those would be. Chancellor Livingston 
touted the Federalists’ proffered compromise: “We will have our Constitution; 
you will have your amendments.”**’ 

In reply, Antifederalists suggested the appointment of a committee, con- 
sisting of members of both parties, to arrange the proposed amendments and 
reach some accommodation on the form of ratification. The convention ap- 
pointed such a committee, but after only one hour of deliberations, Federalists 
called a halt to the proceedings on the grounds that the Antifederalists made 
conditional ratification an ultimatum.*** 

Many convention delegates and observers now predicted that the proceed- 
ings would conclude within days (not the two weeks that were ultimately re- 
quired), and at least some Federalists assumed that they would lose the final 
vote. For example, on July 12, Federalist delegate Abraham Bancker wrote to 
his uncle, “I believe it to be a settled point that they [the Antifederalists] are 
fixed and determined, and farther that they have pledged their faith and their 
honor to adhere to this resolution [the Lansing proposal], which was the result 
of their deliberations, in a secret conclave.” Matters had “drawn to a crisis,” 
Bancker was expecting the final question to be put within three or four days, 
and he was “apprehensive” he would be “among the minority.”**” 

The delegates spent the next few days debating whether Lansing’s scheme 
was a conditional ratification, whether the convention had the power to 
propose it, whether Congress could and would accept it, and what the con- 
sequences would be if Congress rejected it. For starters, Federalists argued 
that the ratifying convention, as constituted by the New York legislature, had 
power only to accept or reject the Constitution, and not to propose a condi- 
tional ratification. Hamilton observed that the legislature had submitted the 
Constitution to a convention chosen by the people of New York “in confor- 
mity to the resolves of the [Philadelphia] convention,” which in turn had called 
on state legislatures to submit the Constitution to conventions of the people 
“for their assent and ratification.” The power “to assent,” Hamilton argued, 
“implies a power to reject,” but “no more.”**° 

Federalists also argued that Lansing’s proposal was, in Hamilton’s 
words, “utterly anti-constitutional,” as Congress had no authority under the 
Constitution to abdicate its discretion over the exercise of its powers—and 
especially not with regard to great powers, such as those of taxation. Jay noted 
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the incongruity, under Lansing’s proposal, that Congress could impose direct 
taxes on other states while being permitted only to make a requisition upon 
New York, and that Congress could call other states’ militias into out-of-state 
service for lengthy periods of time while New York’s could be sent out of state 
for only six weeks without the legislature’s consent. Because such an arrange- 
ment was obviously unconstitutional, Jay argued, Congress would have no 
choice but to reject a ratification taking the form of Lansing’s proposal, and 
thus New York would remain outside of the union. Hamilton noted, in addi- 
tion, that the Confederation Congress had rejected New York’s conditional 
ratification of the impost amendment in 1786 and predicted that it would 
reject the state’s conditional ratification of the Constitution as well.*" 

Even if Congress had the power to accept ratification along the lines of the 
Lansing proposal, Federalists argued, it probably would choose not to do so. 
Other states would resent New York’s attempt to dictate terms to them. Jay 
urged that New York conduct “joint counsels” with other states about amend- 
ments, rather than trying to “dictate and insist that the other states should 
come down to our terms.” The fact that “the best men” of ten other states had 
rendered verdicts in favor of the Constitution was “strong circumstantial evi- 
dence of the expediency” of adopting it. Jay asked, “Are the other states less 
attentive to their rights than we? Are they less wise to discover their rights?”** 

In addition, Federalists noted, some states already in the new union would 
have an incentive to block New York’s admission because New York’s interests 
conflicted with their own on issues such as the location of the new nation’s 
capital. Indeed, Hamilton pointed out, some states would like to see New York 
dismembered. Federalists observed that neighboring states already resented 
New York for exercising a form of commercial tyranny over them and for 
permitting its local concerns to trump the national interest on issues such as 
the impost amendment; these states would seize any opportunity to retaliate 
against New York.** 

Because so many state ratifying conventions had already recommended 
amendments, Federalists contended, New York could probably secure adop- 
tion ofits proposed amendments by joining the union and pressing for consti- 
tutional change via the mechanism specified in Article V of the Constitution. 
Given that, Federalist delegate Richard Harison observed, “prudence will 
dictate to leave out the conditions and unite in recommendations.” Indeed, 
Federalists argued that the Lansing proposal was especially risky because it re- 
quired New York’s amendments to be considered by a constitutional conven- 
tion, yet nothing in the Constitution authorized Congress to summon such a 
convention until two-thirds of the states had petitioned for one.*** 

Antifederalist leaders, of course, responded to these arguments. In reply 
to the Federalist claim that the ratifying convention had the authority only 
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to approve or reject the Constitution, they insisted that the sovereign people 
of New York, as represented in convention, could agree to the Constitution 
“under any restrictions and qualifications which should be thought expedient.” 
Melancton Smith noted that the Antifederalist delegates represented people 
“opposed to the Constitution” and had an obligation to “satisfy them.”** 

Antifederalists also insisted that Congress could and would admit New York 
to the union under the conditions specified in the Lansing proposal. Asking 
Congress to forbear from exercising powers that it would probably have little 
occasion to exercise immediately—why lay excise taxes on New York manu- 
facturing at a time when little of it existed?—-was not a very onerous condi- 
tion. Indeed, Smith went so far as to deny that Lansing’s proposal imposed any 
conditions at all. According to Smith, even Federalists admitted that it was 
permissible for the convention to offer “explanations” of constitutional provi- 
sions that were subject to competing interpretations. The so-called conditions 
in Lansing’s proposal, Smith maintained, were simply explanations, worded 
“so that Congress might exercise those powers in a particular mode which 
[Congress] by the Constitution might otherwise exercise in various modes.”**° 

Even if the “conditions” in Lansing’s proposal were conceded to be condi- 
tions, however, Smith wondered what was so exceptionable about Congress’s 
agreeing for a limited period of time to suspend the exercise of certain of its 
powers. Surely Congress could, for example, enact a rule that it would tempo- 
rarily refrain from imposing a poll tax. Nor was there anything objectionable 
about a sovereign legislature— either Congress orastate legislature—choosing 
to lay different taxes in different jurisdictions under its control. Finally, Smith 
noted the irony that Federalists were so concerned about Lansing’s proposed 
form of ratification violating “a compact [the Constitution] . . . because agreed 
to bynine states” when the Constitution itself was “directly in breach ofthe... 
solemn compact of the Confederation.”*”” 

Antifederalists also denied that Lansing’s proposed form of ratification 
would be widely construed as an attempt by New York to dictate terms to 
other states. Lansing himself insisted that New York Antifederalists only 
wished to submit the Constitution’s “imperfections to the wisdom of the 
people,” gathered in a second convention. Smith emphasized that he and 
his allies were prepared to accept the results of that convention, whatever 
they might be. In response to the argument that New York should submit 
to the wisdom of the ten states that had already adopted the Constitution, 
Antifederalists maintained that each state was sovereign and therefore must 
decide upon the Constitution for itself. Their constituents wanted the pro- 
posed amendments, Smith explained, yet to demonstrate “affection to our 
sister states, we have gone as far as duty to ourselves and our constituents and 


conscience will permit.”*** 
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Federalists, in addition to denying that the convention had the power 
to propose a conditional ratification or that Congress had the authority to 
accept one, emphasized the “evil consequences” that New York would suffer, 
should Congress reject a ratification along the lines of the Lansing proposal. 
According to one newspaper account, Chancellor Livingston in particular 
“appealed to the apprehensions and passions of the convention, paint[ing] 
in the most glowing colors the unavoidable convulsions of our state,” should 
Congress reject its form of ratification. New York Federalists made three prin- 
cipal arguments regarding the deleterious consequences of New York’s re- 
maining outside of the union.*” 

First, so long as New York failed to ratify the Constitution, Congress would 
enact important laws without the state’s participation. Jay explained, “This 
government will be organized and we have no hand in it. Many important laws 
will and must then be passed. They may affect our rights and interests.” One 
of the first measures the new Congress was likely to consider would be consti- 
tutional amendments, and nobody from New York would be there to explain 
and advocate for its proposals. Nathan Dane had made this same point about a 
week earlier in a letter to Melancton Smith, urging New York’s unconditional 
ratification: Only the ratifying states would “immediately have a voice in the 
federal councils ... during the most interesting period,” when “some of the 
most important laws [would] be made in the first Congress, and essential 
amendments [would] be recommended by it.”55° 

The second adverse consequence that Federalists predicted would ensue if 
Congress rejected New York’s form of ratification was the removal of Congress 
from New York City. Immediately upon receiving news of the ratifications by 
the New Hampshire and Virginia conventions, Congress, which was in session 
in New York City, began to arrange elections for the new national government, 
as the Philadelphia convention had instructed it to do once nine states had 
approved the Constitution. However, congressional delegates temporarily de- 
ferred the controversial question of where the first federal Congress would sit, 
pending the New York convention’s decision on ratification.*>! 

Jay warned the delegates in Poughkeepsie that if New York did not ap- 
prove the Constitution, New York City could not possibly remain the home 
of Congress, as it had been for the last three and a half years. The departure of 
Congress would cost New York City at least $100,000 in annual federal govern- 
ment spending, which Jay insisted comprised most of the hard currency circu- 
lating in the city. Chancellor Livingston, mentioning the same dollar amount, 
warned that the loss of so much specie would cause a drastic depreciation in 
the value of New York’s paper money, and he declared that agents were already 
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in New York City pressing for the relocation of Congress to Philadelphia. 
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Antifederalist leaders Smith and Samuel Jones were hearing this same 
message privately from Samuel Osgood, a member of the Confederation’s 
Board of Treasury and a Massachusetts Antifederalist. Osgood reported from 
New York City that “[t]he anxiety of the citizens [here] is probably greater 
than you would imagine.” If the New York convention held out against rati- 
fication, Osgood warned, the Antifederalists would “have all the blame laid 
at their door for forcing Congress to leave this city.” There was no doubt that 
“Philadelphia . . . is desirous New York may not come in, for the purpose of get- 
ting Congress removed.” Another Federalist declared that he did “not believe 
the life of the Governor and his party would be safe in this place [New York 
City]” if the convention rejected the Constitution. Nineteen out of twenty 
voters in New York City had cast their ballots for Federalist delegates to the 
Poughkeepsie convention, and in July, city leaders planned a procession with 
“extraordinary pomp’—five thousand people ended up participating—to cel- 
ebrate the Constitution’s ratification by the requisite nine states and to pres- 
sure the New York convention into approving unconditional ratification.** 

Third, and relatedly, because support for the Constitution was nearly uni- 
versal in New York City and because city leaders desperately wished to keep 
the Congress located there, a real possibility existed that the city and its en- 
virons— Staten Island, Long Island, and Westchester County—would secede 
from the state if Congress rejected the convention’s form of ratification. Even 
before the New York convention began, Jay had told Washington that “an idea 
has taken air, that the southern part of the state will at all events adhere to the 
union, and if necessary to that end seek a separation from the northern. This 
idea has influence on the fears of the [Antifederal] party.”>** 

Chancellor Livingston in particular sought to exploit that fear in 
Poughkeepsie. If the convention insisted on the form of ratification in the 
Lansing proposal and Congress rejected it, Livingston asked, “Would not the 
southern part of the state say you set out with an act of injustice? We have a 
right to separate.” Such a separation, Livingston warned, would be almost cer- 
tain to result in a civil war. Outside of the convention, newspapers were filled 
with talk of the possibility of secession, should New York fail to uncondition- 
ally ratify. Statements in private correspondence—including observations by 
foreign ministers who had no incentive to exaggerate the risk—confirm that, 
if New York’s ratification had failed, secession by New York City and the state’s 
southern counties was a serious possibility, not just a rhetorical threat.**° 

Ultimately, it would be precisely such dire predictions that proved most 
effective with Antifederalist delegates. As Hamilton had earlier written to 
Madison, Federalist “arguments confound, but do not convince,” yet some 


Antifederalist leaders appear “to be convinced by circumstances.”>*¢ 
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Nonetheless, initially, Federalist depictions of the adverse consequences 
that would ensue if Congress rejected the form of New York’s ratification ap- 
peared to have little influence on the Antifederalist delegates. After several 
days of debate on Lansing’s proposal, some Antifederalists demanded that the 
question be called. On July 15, Smith formally moved for ratification along the 
lines of Lansing’s proposal for ratification with explanatory and recommended 
amendments, and on the condition that Congress not exercise certain powers 
until a second convention had been assembled to consider New York’s pro- 
posed amendments. The predominant mood among Federalists at this time 
was gloomy. Based on information received from Poughkeepsie, Connecticut 
congressional delegate Jeremiah Wadsworth reported that New York 
Federalists “despair of an unconditional adoption of the Constitution,” and 
Secretary at War Henry Knox predicted that New York would either reject the 
Constitution altogether or insist on antecedent amendments.**’ 

Fearing defeat, the Federalists decided that adjourning the convention 
would be, as one of their delegates privately explained, “the only probable 
means of preventing the mischief which threatened us.” On July 16, Federalist 
delegate John Sloss Hobart, a justice on the state supreme court, moved that 
the convention adjourn until the first week of September. Federalists justi- 
fied the adjournment motion on the grounds that “things have changed since 
we came here”—that is, the Constitution had been made operational by the 
ratification of the requisite number of states—and “consult[ing] our constitu- 
ents” was the “decent” thing to do. Some Federalists may have calculated, as 
one of their New Hampshire allies theorized, that “it would not be so con- 
sistent for them [Antifederalist delegates] to give it [the Constitution] their 
affirmative in the same session they have so violently opposed it; and a short 
recess may at least put a better coloring to their acceding to it. A little time 
and cool conversation with their friends at home, no doubt will have a good 
effect.”*°° 

One of New York’s Antifederalist leaders, Abraham Yates, who was not a 
delegate at the convention but was in close contact with many who were, had 
worried since the start of the convention that an adjournment would simply 
provide Federalists with “a farther opportunity to show their dexterity at man- 
agement.” Now, in response to Hobart’s motion, Antifederalist delegates in- 
sisted that they already knew “the mind of [their] constituents,” who would 
“not accept without amendments,” and that an adjournment, “without giving 
evidences of a change of sentiment,” would be “an affront to the house.” In 
addition, they noted that an adjournment motion would have been more ap- 
propriate coming from them, “as the reasons mentioned in the resolution hold 
up the idea of change of sentiment in our side of the house, which does not 
appear.” Federalist delegates lined up behind the motion, but Antifederalists 
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still commanded the numbers to easily defeat it, by a margin of forty to 
twenty-two.*9** 

After the Federalists’ adjournment motion failed on July 17, Hamilton 
made a motion for unconditional ratification with explanatory and recom- 
mended amendments, but the Antifederalists easily defeated it. The delegates 
then voted to resume consideration of the Lansing proposal, as previously for- 
malized into a motion by Smith.*” 

At this point, however, Smith stunned the delegates by taking another step 
in the Federalists’ direction, abandoning his support for the Lansing pro- 
posal on the grounds that the Federalists’ arguments had convinced him that 
Congress would probably reject it as an invalid form of ratification. The del- 
egates’ two main goals, Smith reminded them, were to “secure an admission 
into the union and procure a consideration of amendments by the people of 
America,” and he now believed that he had come upon a plan that would “avoid 
the objections on both sides.”**! 

According to Smith’s new proposed form of ratification, the New York con- 
vention would declare that a majority of delegates “cannot approve the whole 
of the said Constitution without amendments” for a variety of reasons that in- 
cluded the “general, indefinite and ambiguous” manner in which Congress’s 
powers were stated and the lack of “sufficient precision” with which the bound- 
aries between the powers of the state and federal governments were marked. 
In addition, Smith’s proposed form of ratification noted specific objections 
to the Constitution—substantially overlapping those stated in the Lansing 
proposal—including the inadequate size of the first House, the failure to suffi- 
ciently protect states in their ability to raise revenue, and the grant of power to 
Congress to regulate the times, places, and manner of congressional elections. 
It continued: “For these and various other reasons, this Convention would be 
induced not to accede to this Constitution, did not other weighty consider- 
ations interpose; but the strong attachments they feel to their sister states, and 


their regard to the common good of the union impel them to preserve it.”*” 


* Abraham Lansing, an Antifederalist leader in Albany, believed that if the adjournment 
motion carried, “all the exertions we have made and the anxiety we have experienced for the 
liberty of our country will end in nothing.” He worried that “[t]he baneful manor interest will be 
exerted to obtain instructions to the delegates, and the poor deluded well-meaning yeomanry of 
our country, not having it in their power to follow the dictates of their own consciences, will be 
compelled to sign these instructions to keep well with their masters.” By contrast, Antifederalists 
“will decline signing counter instructions, by the maneuvers of the Federalists who will hold out 
every circumstance they can to alarm and intimidate.” Much as he opposed ratification without 
antecedent amendments, Lansing said that he would prefer that outcome to an adjournment, and 
he decided to organize a letter from Albany Antifederalists to their allies at the convention to 
“recommend them by all means to push the business to a close before they rise.” 
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Smith’s critical contribution came toward the end of the proposal: New York 
would ratify the Constitution, “in the firmest confidence that an opportunity 
will be speedily given to revise and amend the said Constitution in the mode 
pointed out in [Article V], expressly reserving nevertheless to this state a right to 
recede and withdraw from the said Constitution, in case such opportunity be not 
given within years.” (Smith’s proposal did not specify the number of years, 
but Jay later stated the number as four.) In addition, according to Smith’s pro- 
posal, the convention would recommend that the New York legislature request 
the first session of Congress to call a constitutional convention to consider 
amendments, and the convention would also approve a circular letter to the 
states inviting them to make the same request to Congress. Acknowledging 
that his proposal might “not please either side of the house,” Smith nonethe- 
less insisted that it “avoids all the objections of any weight made against the 
other [i.e., Lansing’s proposal]” and would accomplish the principal objectives 
of both sides.°® 

Some Federalists were heartened by Smith’s proposal. Federalist delegate 
Abraham Bancker wrote that, while previously his “mind was filled with 
gloomy discontent” and “every gleam of hope appeared to be lost,” Smith’s 
proposal was “a favorable omen,” which had “gained [him] much credit” with 
the Federalists. Jay told the convention that Smith’s latest proposal was “less 
evil than the former” and that he would vote to make it the basis of discus- 
sion. Antifederalist delegate Cornelius C. Schoonmaker thought that the 
Federalists would probably agree to Smith’s plan “as the most favorable to 
them, and having no great hopes of a better.”°** 

By contrast, Antifederalists were deeply divided over Smith’s proposal. 
Some of them were apparently now searching for a form of ratification that 
would “save their reputations with their constituents,” and Smith’s proposal 
might fit the bill. De Witt Clinton, who strongly opposed the scheme, noted 
in his journal that many Antifederalists supported it and that “if it is not 
agreed to, its friends will I expect vote with the Feds for unconditional adop- 
tion and allege this as an excuse” (indeed, Clinton observed, “[s]ome of the 
violent [Antifederalists] ungenerously suppose this was designed”). Clinton 
also reported that one Antifederalist leader, Samuel Jones, who represented 
Queens County at the convention and was hearing pro-ratification sentiments 
from his constituents, now “comes openly out and declares we must join the 
union sooner or later and we might as well [do so] now and trust to future 
amendments.”3° 

However, Governor Clinton and John Lansing, Jr., opposed Smith’s pro- 
posal, and other Antifederalists were, according to De Witt Clinton, “enraged” 
at Smith, even to the point that “[s]ome detest Smith as much as Hamilton.” 
Clinton wrote in his journal, “If any divisions take place in the party, I must 
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impute the principal blame to ... Smith,” who “goes so much among the 
Federalists that he has raised jealousies against him.” Angrily, De Witt Clinton 
noted the contrast between Smith’s current position and the views Smith had 
expressed in a letter written to Governor Clinton the preceding winter, in 
which Smith had declared that New York should reject the Constitution even 
if all twelve other states had assented to it.*°° 

Antifederalist delegate Schoonmaker, who opposed Smith’s proposal as 
“very little short ofan absolute adoption,” feared that it would pass if Federalists 
supported it as “the lesser evil of the two” and Antifederalists divided over it. 
But when the question was put on July 18 whether to replace Lansing’s pro- 
posal with Smith’s, Jay reported to Washington, “[a] long silence ensued,” and 
the Antifederalists “seemed embarrassed—fearful to divide among them- 
selves, and yet many of them very averse to the new plan.” Antifederalists then 
managed to adjourn the convention for the day to consider the matter in their 
caucus, °°” 

At this point, Hamilton wrote to Madison asking if he thought Congress 
would accept New York’s ratification on the terms of Smith’s proposal. 
However, the Antifederalists themselves rejected Smith’s proposal in their 
caucus, and on the following day, July 19, Smith moved to withdraw it from 
consideration (although one newspaper nevertheless reported that the pro- 
posal might still “afford the groundwork of an adoption”). The convention then 
voted by a margin of forty-one to eighteen to postpone consideration of all 
other plans to focus on Lansing’s proposal.** 

Over the next several days, the convention debated the merits of the rights 
provisions and structural amendments in Lansing’s proposal, deferring 
the question of whether New York would ratify only on the condition that 
Congress forbear from exercising certain specified powers within New York 
until the state’s proposed amendments were considered by a national con- 
vention. Antifederalists still commanded the majorities necessary to defeat 
Federalist efforts to delete or alter the terms of Lansing’s amendments. For 
example, Antifederalists easily beat back Federalist attempts to eliminate the 
amendment providing for mandatory rotation in office and recall for sena- 
tors, and the amendment requiring a two-thirds majority in both houses of 
Congress to create a standing army.*” 

At this point, nobody could confidently predict what the outcome of the 
convention would be. De Witt Clinton reported that “the political sky is so 
frequently overcast and so variable in appearance that Iam oftentimes at a loss 
what to think or what to say.” From New York City, Madison informed Edmund 
Randolph that it was “not yet certain that ratification will take any final shape 
that can make New York immediately a member of the new union. The op- 
ponents can not come to that point without yielding a complete victory to the 
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Federalists, which must be a severe sacrifice of their pride.” Federalist delegate 
Isaac Roosevelt (the great-great-grandfather of Franklin Delano Roosevelt) 
reported that the convention was now divided into four factions: one favor- 
ing ratification with antecedent conditions, one favoring ratification with the 
reservation of a right to secede if no second convention to consider amend- 
ments materialized, one favoring unconditional ratification, and one favoring 
adjournment. Roosevelt hoped that Antifederalists’ “diversity of sentiments” 
would work to the Federalists’ advantage.*”” 

The critical vote came on July 23. Samuel Jones, who had started out as a 
staunch opponent of unconditional ratification, now proposed that New York 
ratify the Constitution “in full confidence”—instead of “on the express con- 
dition”’—that Congress would forbear from exercising certain powers within 
New York until amendments had been considered by a second convention. 
Jones’s motion carried by thirty-one votes to twenty-nine. Clinton, Yates, 
and Lansing all opposed it, but, critically, Smith voted in favor. A dozen 
Antifederalist delegates, most of them representing the southern counties of 
Queens and Suffolk, had deserted party ranks.*”! 

In a speech defending his vote as consistent with his prior positions, Smith 
explained that he continued to regard the Constitution as “radically defective.” 
However, once Virginia had ratified, Smith explained, antecedent amend- 
ments had become impracticable. Therefore, he had determined “to quit his 
first ground,” while continuing to “pursue his important and favorite object 
of amendments with equal zeal as before, but in a practicable way, which was 
only in the mode prescribed by the Constitution.” At first, he had thought that 
Lansing’s plan “might have answered the purpose,” but Federalists had per- 
suaded him that Congress would not accept a ratification in that form. Thus, 
that plan “must now be abandoned as fallacious.” Smith described a desperate 
situation if New York were not admitted to the union, with “convulsions in the 
northern part, factions and discord in the rest.” As a result, he had concluded 
that “a proper discharge of his public duty as well as the most advisable way of 
obtaining the great end of his opposition” required that he vote against any 
form of ratification that Congress was unlikely to accept.*” 

A Federalist victory now seemed all but assured, though a cautious Jay told 
Washington that the Antifederalists “mean to rally their forces and endeavor 
to regain that ground.” Indeed, the following day, July 24, Lansing moved to 
take up Smith’s recent (but now abandoned) proposal that New York ratify 
the Constitution with recommended amendments while reserving a right to 
secede if a second convention to consider amendments had not materialized 
by a certain date. Lansing explained that, while he still preferred his earlier 
proposal that Congress ratify on the condition that Congress forbear from 
the exercise of certain powers until a second convention had been assembled, 
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Smith’s scheme at least offered “some security,” as it would enable New York 
to “resist without being rebels,” should a second convention not take place 
within the allotted time. Supporting Lansing, Governor Clinton insisted that 
fairness required that the delegates be afforded an opportunity to vote on this 
proposal, given that many Antifederalists had “heretofore voted under an im- 
pression that this question would be put.”*” 

Sensing that victory was near at hand, Federalists naturally opposed 
Lansing’s motion, even though one week earlier many of them had been in- 
trigued when Smith had first made the proposal. Hamilton now argued that 
Congress would reject a ratification in this form because “the terms of the 
Constitution import a perpetual compact between the different states; this 
certainly is not.” He also noted that the proposal “implied a distrust of the 
other states” and thus “would awaken their pride and other passions unfriendly 
to the object of amendments.” Other Federalists similarly insisted that threats 
were not the best way to secure amendments.*” 

Hamilton also read to the convention a letter from Madison declaring that 
a reservation of the right to secede would render New York’s ratification con- 
ditional and thus unacceptable to Congress.* Lansing denigrated Madison’s 
statement as “an impression of the moment—or as an opinion,” and insisted 
that the only reason he had relented on antecedent conditions was the assump- 
tion that New York would have an escape clause.*” 

The following day, the convention rejected Lansing’s motion by a margin 
of thirty-one to twenty-eight. Smith voted against the very proposal that he 
had recently championed. Antifederalist delegate Schoonmaker reported that 
while the measure had never been “supposed to be of great importance by” 
most Antifederalists, Smith had “most strenuously heretofore advocated the 
principle” yet now was, curiously, “convinced that it will not do at all.” Smith’s 
own explanation for his change of course was that he had submitted the pro- 
posal as “a middle ground and hoped both sides of the house would be pleased 
with it,” only to discover that “neither will be pleased.”*”* 

After rejecting Lansing’s proposal, the convention voted, in the commit- 
tee of the whole, to approve the Constitution with explanatory provisions and 
recommended amendments, but without conditions. The convention accepted 


* Madison explained: “Compacts must be reciprocal, this principle would not in such a case 
be preserved. The Constitution requires an adoption in toto, and forever. It has been so adopted 
by the other states. An adoption for a limited time would be as defective as an adoption of some of 
the articles only. In short, any condition whatever must vitiate the ratification.” 

* Many Antifederalists were furious with Smith for abandoning his previous ground and ac- 
cepting an unconditional ratification. Antifederalist resentment over his change of heart prob- 
ably later cost Smith a seat in the first US Senate. 
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the report of the committee of the whole and appointed another committee 
to prepare a circular letter to the states urging them to petition Congress for a 
second convention. Smith had first proposed the idea ofa circular letter a week 
earlier, and Federalists had decided to support it as a conciliatory gesture.*”” 

The following day, July 26, the convention voted by a margin of thirty to 
twenty-seven in favor of the committee of the whole’s recommendation for 
unconditional ratification.* The convention sent a record of its proceedings 
to the New York legislature and “earnestly requested” it to cooperate with 
the other states in measures for obtaining a general convention to consider 
amendments.*”* 

The convention also unanimously approved a circular letter, which 
Governor Clinton was instructed to send to the other states’ executives. That 
letter began by observing that several provisions in the Constitution appeared 
“so exceptionable to a majority of us [convention delegates] that nothing but 
the fullest confidence of obtaining a revision of them, by a general convention, 
and an invincible reluctance to separating from our sister states, could have 
prevailed upon a sufficient number to ratify it, without stipulating for previ- 
ous amendments.” The “apprehensions and discontents” occasioned by the 
Constitution could not be allayed unless “effectual measures be immediately 
taken for calling a convention, to meet at a period not far remote.” Because 
Article V required that two-thirds of the states petition Congress before it 
could call for such a convention, the New York delegates “earnestly exhort[ed] 
and request[ed]” the state legislatures to “take the earliest opportunity of 
making” that appeal. After the circular letter was approved, Governor Clinton 
concluded the proceedings by noting that, while those New Yorkers who had 
opposed ratification “would not be satisfied” with the work of the convention, 
he would use his “power and influence” to “keep up peace and good order” in 
the state.°” 

New York Federalists had won an extraordinary victory. At the start of the 
New York ratifying convention, Federalist delegates had been outnumbered 
more than two to one by Antifederalists, at least a few of whom favored out- 
right rejection of the Constitution and all of whom appeared determined not 
to ratify without antecedent amendments. Over the course of the conven- 
tion, the Federalists, as one of their adversaries explained, had “brought [the 
Antifederalists] down from one point to another till we are brought to an uncon- 
ditional adoption.” First, the Antifederalists had relinquished their demand for 
antecedent amendments and accepted ratification contingent upon Congress’s 


* The twenty-seven delegates opposing ratification represented more New Yorkers than did 
the thirty voting in favor. 
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forbearing from exercising certain powers until a second constitutional con- 
vention was assembled. Then, under Federalist pressure, Antifederalists had 
retreated even further, agreeing to ratify the Constitution while reserving a 
right to secede from the union should a second convention fail to materialize 
within a certain number of years. Finally, enough Antifederalists had aban- 
doned even that compromise position to create a majority in favor of uncon- 
ditional ratification with explanatory and recommended amendments, and a 
circular letter calling upon the other states to support a second convention.**° 

Just a couple of days before the Federalist victory was complete, one 
Federalist delegate offered an accurate account of how it was rendered pos- 
sible: Through “patience, moderation and calmness on the[ir] part,” the 
Federalists had “delay[ed] a rash decision and give[n] time [for] reflection 
and finally caused a division of sentiments” among their opponents. While 
this Federalist delegate also noted that “much precious breath [had] been 
spent in speeches and debates,” it bears emphasis that the Federalists had not 
persuaded their adversaries of the Constitution’s merits through eloquent ar- 
gument. Rather, they had exploited changed circumstances to convince the 
Antifederalists that New York’s failure to ratify would have severe adverse con- 
sequences for the state.**! 

Specifically, conditional ratification, which the Federalists insisted Congress 
would not accept, would leave New York out of the union, at least temporar- 
ily. As a result, New York would be unrepresented in the first Congress, where 
important decisions—such as choosing the permanent site of the nation’s 
capital and deciding which constitutional amendments, if any, to propose— 
would be made. In addition, with New York out of the union, Congress would 
have no choice but to relocate from New York City, which would cost the city’s 
residents $100,000 a year in federal spending. Moreover, New York’s failure 
to ratify would probably lead New York City and its neighboring counties to 
secede from the state and might produce a civil war, both within New Yorkand 
between New York and its neighbors. As one Antifederalist explained, the con- 
vention’s ultimate vote for unconditional ratification was based “on principles 
of expediency—that ten states have adopted and the government will be put 
into operation,” and that New York’s failure to acquiesce would result in “great 
difficulties and embarrassments.”*** 

The pressure of circumstances had caused a dozen Antifederalist delegates 
to relent and accept unconditional ratification. Gilbert Livingston, who was 
one of those delegates, explained on the final day of the convention that he 
had arrived in Poughkeepsie “fully determined on previous amendments.” 
Over the course of the proceedings, however, he had been persuaded that “the 
most essential interests of my country” required “another ground.” Because he 
continued to regard the Constitution as unsafe unless amended, Livingston 
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explained, the only question remaining for him was “which was the most eli- 
gible mode to ensure a general convention of the states to reconsider it, to have 
the essential amendments ingrafted into it.” The convention’s deliberations 
had persuaded him that, “considering our present situation with respect to 
our sister states, the wisest and best measure we can possibly pursue” would 
be unconditional ratification with recommended amendments and a call for a 
second convention. Describing this as the “most important transaction of my 
life” and knowing that it would be “strictly scrutinized,” Livingston expressed 
the hope that his constituents “soon will, if they at present do not, see the pro- 
priety of the measure here pursued.” Whether or not that proved to be the case, 
though, Livingston declared that, most important, he had an “approving con- 
science” and could vouch “for the rectitude of my intentions.”>* 

Despite the impressive accomplishment of his New York allies, however, 
Madison was distraught by the issuance of the circular letter, which he called 
“a matter of as much regret, as the unanimity with which it passed is matter of 
surprise.” He told Washington that the New York Federalists’ “determination 
to purchase an immediate ratification in any form and at any price” to maxi- 
mize New York City’s chances of remaining, at least temporarily, the residence 
of Congress was the only explanation he could fathom for their agreeing to 
such a letter, which he worried might “prove more injurious than a rejection 
would have done.” New York’s rejection of the Constitution, Madison wrote, 
“would have rather alarmed the well meaning Antifederalists elsewhere, 
would have had no ill effect on the other party, would have excited the indigna- 
tion of the neighboring states, and would have been necessarily followed by 
a speedy reconsideration of the subject.” By contrast, the circular letter was 
“everywhere, and particularly in Virginia, laid hold of as the signal for united 


exertions in pursuit of early amendments.”*** 


North Carolina and Rhode Island 


With New York’s ratification in late July 1788, eleven states had approved the 
Constitution—two more than were required to put it into effect. One month 
earlier, when news that New Hampshire had become the ninth state to ratify 
reached New York City, congressional delegates had immediately turned their 
attention to setting up the new national government, which required select- 
ing a temporary home for the federal Congress, and choosing dates both for 
its first meeting and for the selection and convening of presidential electors. 
However, two states—North Carolina and Rhode Island—remained outside 
of the new union, as the ratifying states had no power under Article VII of the 


Constitution to bind anyone but themselves. *** 
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In December 1787, the North Carolina legislature, possibly at the behest 
of Antifederalists who believed they needed time to rally opposition to the 
Constitution, had arranged for the state’s ratifying convention to meet 
late in the process—July 1788. Washington—and many others—believed 
that North Carolina legislators had postponed their state’s convention 
until after Virginia’s because “of a disposition to take her tone” from her 
neighbor.**° 

For a variety of reasons, the ratifying campaign faced an uphill struggle in 
North Carolina. As in other states, persons involved in commerce—merchants, 
traders, lawyers—generally favored the Constitution in North Carolina. Yet be- 
cause of its treacherous coastline and lack of a major port, North Carolina had 
relatively fewer such persons than most other states. Because of its relatively 
poor soil and the consequent lack of large-scale commercial agriculture, North 
Carolina also had relatively fewer men of wealth and education—the type of 
person who generally supported ratification. The state had no large cities and 
consisted mostly of relatively isolated settlements with little outside contact. 
Western North Carolinians had a long history, dating back to the colonial era, of 
populist resistance to the imposition of legal mandates by distant governments. 
Those North Carolinians who lived in the western region that would soon 
become the independent state of Tennessee were reluctant to expand federal 
government power because of the recent imbroglio over Secretary for Foreign 
Affairs John Jay’s negotiations with Spain.**’ 

North Carolina held its election for ratifying convention delegates in late 
March, and Antifederalists won a big victory: When the convention assembled 
in Hillsborough on July 21, 1788, they would enjoy an advantage in delegates 
of greater than two to one. Antifederalist sentiment had proved so strong in 
North Carolina that two Federalists who had been among the state’s delegates 
to the Philadelphia convention were defeated in elections for the ratifying 
convention.*** 

As soon as the convention began, some Antifederalists, seizing upon their 
large numerical advantage, urged a quick vote on the Constitution without 
debate, arguing that this would save the state and the delegates a good deal 
of time and money. In response, leading Federalist James Iredell expressed 
surprise at the suggestion that the convention vote without deliberation. He 
denied that delegates had come to Hillsborough “predetermined for or against 
the Constitution.” They were there to acquire “information and to judge, after 
all that can be said upon it, whether it [the Constitution] really merits [our] 
attachment or not.” Iredell declared that, although some people “may arrogate 
infallibility to themselves, and conclude deliberation to be useless,” he had 
“scarcely ever conversed on the subject with any man of understanding, who 
has not thrown some new light upon the subject which escaped me before.” 
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The expense of extended deliberations was a “trivial consideration compared 
to the consequences of a rash proceeding upon this important question.”** 

Although the Antifederalists relented on the issue of voting without debate, 
most of them chose simply to remain silent during the convention, allowing 
Federalists single-handedly to explicate the Constitution—even to the extent 
of raising their own objections before refuting them. When one Antifederalist 
objected to the impropriety of “the friends of the new system making objec- 
tions, when none were urged by its opposers,” Federalist William Davie criti- 
cized his adversaries for “suppressing their objections” and declared it “highly 
improper to pass over in silence any part of this Constitution which has been 
loudly objected to [out of doors].” Throughout the convention, Federalists ob- 
jected to “the precipitancy with which we go through the business.”*”° 

When the Antifederalist delegates did deign to speak, they raised the same 
sorts of objections to the Constitution as their compatriots had elsewhere— 
especially with regard to the absence of a bill of rights; the aristocratic nature 
of the Senate; the broad jurisdiction of the federal courts; and the virtually 
unlimited grants of power to Congress to impose direct taxes and to revise 
state regulations of the times, places, and manner of federal elections. Yet the 
North Carolina convention was the only one to date in which Antifederalists 
unashamedly defended states’ emission of paper money in the mid-1780s and 
criticized Article I, Section 10, of the Constitution for prohibiting them from 
doing so in the future.*?! 

One Antifederalist argued that because of the “extreme scarcity of specie” 
during the war, “[o]ur political existence must have been destroyed” had it 
not been for paper money. He also asked if federal taxes—which he predicted 
would increase under the Constitution—could be paid in paper money, as “the 
poor man has not the money locked up in his chest.” Another Antifederalist 
defended South Carolina’s installment laws and North Carolina’s paper money 
emissions as necessary “to save vast numbers of people from ruin.” In times 
of widespread distress, “public measures must be accommodated to their cir- 
cumstances with peculiar delicacy and caution” or else an “insurrection may 
be the consequence.” Antifederalist leader Timothy Bloodworth warned that 
North Carolina “ought to be particular in adopting a constitution which may 
destroy our currency, when it is to be the supreme law of the land and prohibits 
the emission of paper money.”*?* 

Several Antifederalists expressed concern that the Constitution would not 
only forbid future emissions of paper money but also subject North Carolina 
to lawsuits in federal court seeking to compel it to redeem in gold and silver 
the paper it had already issued. In reply, Federalist delegates, seeking to reas- 
sure those Antifederalists representing debtors who might otherwise oppose 
ratification out of concern that the paper money already in circulation would 
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Figure 6.10 William Davie, who represented North Carolina at the Philadelphia 
convention, was one of the leading Federalists at that state’s two ratifying conventions, 
and later sponsored the bill in the state legislature that chartered the University of 
North Carolina, for which he is known as its founder. (Courtesy of Independence National 
Historical Park) 


no longer be considered legal tender for existing debts, insisted that Article I, 
Section 10, would have no retroactive effect. Federalist reassurances proved 
unavailing, however, and North Carolina Antifederalists proposed a constitu- 
tional amendment barring Congress, “directly or indirectly, either by [itself] 
or through the judiciary, [from] interfering] with any one of the states in the 
redemption of paper money already emitted and now in circulation.”*” 
Toward the end of the convention, the delegates’ focus shifted from the 
merits of the Constitution to the form that proposed amendments should 
take, and Antifederalists demanded that amendments be approved prior to 
ratification. In reply, Federalist Richard Dobbs Spaight, who had been one of 
the state’s delegates to the Philadelphia convention, noted that the question 
confronting the convention was not “whether the Constitution be good, but 
whether we will or will not confederate with the other states.” Iredell asked 
why the North Carolina convention should “suppose [its] knowledge and 
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wisdom to be superior” to those of the states that had already ratified. He also 
insisted that North Carolina had “no right to make a conditional ratification” 
and that doing so would result in its exclusion from the union, with no guaran- 
tee “ofan easy admission at a future day.”*"* 

Iredell declared that “the impossibility of existing out of the union must 
be obvious to every thinking man.” North Carolina would “have no share or 
agency in [congressional] transactions, though we may be ultimately bound by 
them,” and the first session of Congress would “probably be the most impor- 
tant of any for many years.” If North Carolina had as much to fear from north- 
ern states as some Antifederalists charged, Davie asked, why should it stay out 
of the union and allow those states to implement their favored policies unim- 
peded? Another Federalist, Governor Samuel Johnston, who was president of 
the convention, warned that Congress would probably impose discriminatory 
tariffs upon North Carolina if it refused to ratify. Although Iredell considered 
the Constitution “perfectly safe” as it was, he promised to support “any [subse- 
quent] amendments which do not destroy the substance of the Constitution, 
but will tend to give greater satisfaction,” and he predicted that such amend- 
ments were likely to win approval, given the strong demand for them in other 
states.*”° 

Yet Antifederalists insisted that convention delegates should decide “as if 
no state had adopted it [the Constitution],” exercise their “own judgments 
and act independently,” and refuse to ratify without antecedent amendments. 
Willie Jones, one of the Antifederalists’ leaders, denied the plausibility of any 
of the “dreadful consequences” of which the Federalists foretold, should North 
Carolina remain temporarily out of the union, and he insisted the state would 
“run no risk of being excluded from the union when [it] think[s] proper to come 
in.” Antifederalists also argued that New York—which North Carolinians did 
not realize had just ratifited—would probably hold out for antecedent amend- 
ments as well. Moreover, the other southern states would have a strong interest 
in ensuring that Congress eventually admitted North Carolina.*”° 

Although the convention spanned thirteen days, Antifederalist leader Jones 
declared that “no person had changed his opinion.” Bloodworth similarly ob- 
served, “Many words have been spoken, and long time taken up; but with me, 
they [the Federalists’ arguments] have gone in at one ear, and out at the other.” 
In the end, the convention voted by a margin of 184 to 83 against ratification 
until Congress had called a convention of the states to consider a declaration of 
rights and other amendments directed at the “most ambiguous and exception- 
able parts of the said Constitution.” The convention also supplied Congress 
and the other states with a list of North Carolina’s desired amendments, which 
were similar to those proposed by the Virginia convention. The goal of North 
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Carolina Antifederalists was plainly to secure favored amendments, not to 
reject the union forever.*”” 

Federalist leaders across the nation were gravely disappointed with the 
outcome of the North Carolina convention, especially because, as Madison 
told Jefferson, it had been “generally expected” after Virginia’s ratification 
that North Carolina “would in some form or other have fallen into the general 
stream.” Blaming the adverse result largely on the influence of Patrick Henry, 
Madison expressed concern that North Carolina’s refusal to ratify, combined 
with what he expected would be the pernicious influence of the New York con- 
vention’s circular letter, “has somewhat changed the aspect of things and has 
given fresh hopes and exertions to those who opposed the Constitution.” The 
Antifederalists’ current objective, Madison surmised, was “to effect an early 
convention composed of men who will essentially mutilate the system, par- 
ticularly in the article of taxation, without which in my opinion the system 
cannot answer the purposes for which it was intended.”*°8 

North Carolina Federalists made gains in the state elections that occurred 
soon after the close of the Hillsborough convention, and they signed petitions 
requesting the legislature at its fall session to call a second state convention. 
After considerable wrangling, the legislature in November 1788 defeated 
Antifederalist efforts to block the call for a second state convention, but it also 
rejected Federalist attempts to set an early date for elections to choose del- 
egates to that convention. Instead, elections were set for August to choose del- 
egates to a convention to meet in Fayetteville in November 1789—a full year 
after the legislature’s action. In the meantime, Federalists took advantage of 
their domination of the press to unleash an assault on the “strange, imprudent, 
and outrageous proceedings at the late convention in Hillsborough.” They em- 
phasized the state’s need for federal government protection from Indian at- 
tacks, the risk that federal tariffs would discriminate against North Carolina’s 
trade, and the ignominy of being linked in people’s minds with the much ma- 
ligned state of Rhode Island as holdouts.*”” 

In May 1789, the governor and executive council of North Carolina wrote 
to President Washington congratulating him on ascending to the presidency 
and expressing the “pleasing hope” of their state’s joining the union as soon as 
amendments—such “as will remove the apprehensions of many of the good 
citizens of this state for those liberties for which they have fought and suffered 
in common with others”—had been proposed. When Madison pushed for 
a bill of rights in the first Congress that summer—as discussed in the next 
chapter—North Carolina Federalist Davie wrote that “nothing ever gave 
me so much pleasure,” because it would refute Antifederalist prophecies that 
Congress “would never propose an amendment.” Davie told Madison it was 
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critical that Congress actually approve amendments before North Carolina’s 
second ratifying convention assembled in November.*”° 

By the fall of 1789, the national government had been in operation for 
six months and Congress had proposed a bill of rights. Letters appeared in 
North Carolina newspapers predicting that the second state ratifying con- 
vention would approve the Constitution because the amendments proposed 
by Congress would “undoubtedly satisfy the minds of all its enemies.” In 
October, Washington reported to Gouverneur Morris that opposition to the 
Constitution “is either no more, or hides its head,” and he predicted that “the 
non-acceding states will very soon become members of the union.” He had “no 
doubt” about North Carolina. “Nor would there be of Rhode Island, had not 
the majority of that people bid adieu, long since, to every principle of honor, 
common sense, and honesty.”*°! 

By the time North Carolina’s second convention met, the speaker of 
the state senate was reporting an “amazing change in the sentiments of the 
people.” After several days of deliberation—which was not reported—the del- 
egates defeated an Antifederalist motion for ratification on the condition of 
previous amendments and then voted on November 21, 1789, by a margin of 
194 to 77, in favor of unconditional ratification (though the convention did 
recommend for Congress’s consideration several amendments in addition to 
the ones Congress had approved in September). According to one of Iredell’s 
correspondents, most Antifederalists seemed to “acquiesce cheerfully” in that 
result—not so much because “their doubts and fears have been fully removed” 
but rather because the Constitution met with “the approbation of a majority of 
their countrymen.”*° 

Rhode Island proved a tougher nut for the Federalists to crack. As we 
have seen, because of concerns that the Constitutional Convention might 
impose constraints on the states’ ability to issue paper money and provide 
debt relief, the Rhode Island legislature had declined to appoint a delegation 
to Philadelphia (which had proved a cause for celebration elsewhere in the 
nation). While the Philadelphia convention was still meeting, a joint com- 
mittee of the two houses of the Rhode Island legislature protested against 
the “many severe and unjust sarcasms propagated against” Rhode Island 
and explained that the state had refused to appoint delegates because of a 
“love of true constitutional liberty.” The committee insisted that the Articles 
of Confederation set forth a procedure for amendments, and that depart- 
ing from that procedure would endanger the people’s liberties. To avoid 
the appearance of legitimizing Congress’s actions on the Constitution, the 
Rhode Island legislature even declined to send delegates to the session of the 
Confederation Congress to which the Philadelphia convention forwarded the 


Constitution.*” 
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In the fall of 1787, with Rhode Island’s fears regarding how the Framers 
would handle paper money and debt relief confirmed by Article I, Section 
10, of the Constitution, the state legislature also refused to summon a rati- 
fying convention, leading a Federalist merchant in Philadelphia to observe 
that the “unhappy deluded state still adds infamy to infamy.” Earlier that year, 
the Rhode Island legislature, under the control of the country party, which 
had come to power in the spring of 1786 on a platform of relieving distressed 
debtors, had passed a law to redeem the state war debt in installments. The 
law required public creditors to submit their certificates to be paid in paper 
money, which had vastly depreciated in value, or else forfeit their claims. Until 
this scheme to pay off the public debt at little cost to the state’s taxpayers had 
been completed, the country party would not permit the Constitution to be 
ratified in Rhode Island.* According to the outraged editor of the Federalist 
Newport Herald, the country party seemed “to view a dissolution of the federal 
compact as of no magnitude, when placed in competition with their favorite 
paper money.”** 

By the time the Rhode Island legislature reassembled in late February 1788, 
six states had ratified the Constitution, and the Newport Herald was urging the 
legislature to “act wisely” by calling a convention rather than “persist in our ob- 
stinacy and be the butt of ridicule.” However, the General Assembly, still domi- 
nated by deputies of the country party, again rejected calling a convention, bya 
margin of forty-three to fifteen. Instead, the legislature called for a referendum 
on the Constitution by voters participating in town meetings in late March. 
Country party leaders argued that, since “by the proposed Constitution, 
the people were called upon to surrender a part of their liberties, ... 
they were the best judges what part they ought to give up.” A referendum was 


*In a letter written to President George Washington in 1790, Rhode Island governor Arthur 
Fenner offered the best public defense of the country party’s scheme for effectively repudiating 
the state’s war debt. According to Fenner, the Rhode Island legislature had failed to levy adequate 
taxes to support the public securities issued during the war for personal services and property, 
leading to a vast decline in their market value. Many of the original holders then sold their securi- 
ties at small fractions of par value “to the richer, the more speculating, and enterprising part of the 
community, who availed themselves of the then low price.” The legislature’s subsequent decision 
to raise taxes in order to pay interest on the securities led to “discussions of the reasonableness 
and justice of the public paying so much more than the purchasers had given for the securities.” 
Because “many of the purchasers had been instrumental in depreciating the securities and at the 
time of purchasing had made use of the argument of the uncertainty of their ever being paid to 
induce the original holders or earners to part with them at a low price,” many Rhode Islanders re- 
sented the tax increase and demanded a policy of discrimination in favor of the original holders of 
the securities and a liquidation of securities that had been transferred. Fenner noted that similar 
arguments had prevailed in Congress in 1780, when it had depreciated the continental currency 
at a rate of forty paper dollars to one dollar of specie. 
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“the only mode by which the true sentiments of the people could be collected.” 
Party leaders were confident that a majority of Rhode Islanders, who had re- 
peatedly endorsed through elections the party’s schemes of paper money and 
public-debt repudiation, would reject ratification.** 

By contrast, Rhode Island’s mercantile party, whose members were 
Federalists, criticized the referendum on the Constitution as “without prec- 
edent on the face of the earth.” They argued that Rhode Island “ought to pay 
some deference to the opinions” of the other twelve states, all of which had ap- 
pointed ratifying conventions, even when Antifederalists controlled the legis- 
latures. One Federalist newspaper ridiculed the notion that the people in “one 
afternoon” could determine “the merits of a system of federal government, 
which employed the talents of a convention of the ablest politicians from 12 
states four months [of] unremitted attention to frame.” The people did not pos- 
sess “either leisure or opportunity to examine the proposed Constitution, so as 
to be competent to form an adequate judgment on this very momentous ques- 
tion.” In a convention, however, “all the light and information which may be 
collected from every part of the state will be afforded.” Moreover, Federalists 
observed, even if Rhode Island voters approved the Constitution in a referen- 
dum, Congress would consider this an invalid form of ratification because it 
was inconsistent with the procedures prescribed by Article VII, and thus the 
state legislature eventually would have to call a convention anyway.*”° 

Accordingly, Federalist leaders urged their supporters to boycott the refer- 
endum and instead instruct their town’s deputies in the General Assembly to 
call a ratifying convention, which they said would be free to propose amend- 
ments to address any flaws in the Constitution that Antifederalists might 
identify. The strongest bastions of Federalist support—Newport, Providence, 
and Bristol—either did instruct their deputies to call a convention or else 
signed petitions asking the legislature to do so. With most supporters of the 
Constitution thus abiding by their leaders’ call to boycott the referendum, only 
two of the state’s thirty towns endorsed ratification, and Rhode Island voters 
overall rejected the Constitution by a margin of 2,714 to 238.4” 

After confirming the referendum result, the General Assembly voted by a 
wide margin to reject a motion to call a ratifying convention. Reporting the 
referendum results to Congress, Rhode Island’s governor defended the state’s 
choice to use a referendum rather than a ratifying convention as consistent with 
“pure republican principles.” He also observed that, while Rhode Islanders 
had serious qualms about the Constitution, they would “heartily acquiesce” in 
granting Congress the powers to regulate commerce and to levy impost duties 
and excise taxes for the purpose of discharging the national debt.*” 

The Rhode Island legislature took no further action on the Constitution 
during its sessions in May and June 1788, and after the latter session it stood 
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adjourned until October. Late in June, as we have seen, New Hampshire 
became the ninth state to ratify the Constitution.” In July, the New York rati- 
fying convention approved the Constitution, an event some Federalists had 
predicted would “have a considerable effect” on Rhode Island. The Newport 
Herald now announced that “the last hopes of the Antifederal junto in this 
state” had been “blasted,” and many Federalists again demanded that the 
Rhode Island legislature call a convention, some even predicting that it would 
do so.*” 

In newspaper essays, Federalists argued that Rhode Island could not pos- 
sibly hold out long as an independent state. “Phocion” wrote, “We shall then be 
left in a contending world, to shift for ourselves, surrounded by great, power- 
ful and confederated neighbors.” The United States would boycott trade with 
Rhode Island, “A Friend to the Union” noted, and the idea of a foreign nation’s 
intervening to protect Rhode Island was “chimerical.” “Rhodiensis” warned 
that Congress would sooner strip Rhode Island of its sovereignty and partition 
it between Massachusetts and Connecticut than permit the state to become 
“a nest for smugglers or a receptacle for the ships of an enemy.” Were Rhode 
Island to join the union, by contrast, its well-situated harbors and dispropor- 
tionately coastal population would turn the state into “the great entrepot and 
mart of New-England.” Federalists also pointed out that if Rhode Island in- 
sisted on its independence, Congress would demand payment of the state’s 
share of the national government’s debt, resulting in the imposition of bur- 
densome direct taxes on the very farmers who largely constituted the country 
party. If the Constitution needed amending, Federalists argued, then Rhode 
Island could better influence the amendment process if it were represented in 
the first federal Congress.*"° 

In response to such arguments, some Antifederalists suggested that if 
Rhode Island remained independent of the union, it could monopolize 
European trade by declaring its harbor towns to be free ports. If the United 
States sought to coerce Rhode Island, Antifederalists maintained, the state 
could look to Great Britain or another European power for protection.*"' 

At its session in the fall of 1788, the Rhode Island legislature once again re- 
fused, bya margin of nearly three to one, to call aratifying convention, ignoring 
dire Federalist warnings that “an obstinate opposition to the federal govern- 
ment must terminate in the ruin of the inhabitants and the utter annihilation 


* When Federalists in Providence sought to combine their traditional Fourth of July festivi- 
ties with a celebration of the Constitution’s ratification by the requisite nine states, the country 
party gathered a force of several hundred men on the outskirts of town to block the event, which 
they deemed an insult to Rhode Island’s Antifederalist majority. Violence was narrowly averted 
when Federalists promised to limit themselves to a celebration of the nation’s independence. 
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of the state.” The legislature also continued to implement its policy of paying 
off the state debt with paper money, which by then had sunk to one-eighth 
of its face value. Finally, the legislature forwarded to the towns the circular 
letter and the proposed constitutional amendments of the New York ratify- 
ing convention, together with a recommendation that the towns instruct their 
Assembly deputies on whether to support New York’s call for a second national 
constitutional convention.*”” 

The Rhode Island legislature would meet seven times in 1789, and, on four 
of those occasions, it defeated motions to summon a state ratifying conven- 
tion. One Antifederalist leader, expressing confidence that Rhode Island could 
be admitted to the union any time it pleased, argued in favor of waiting to see 
if the new national government actually produced the benefits that Federalists 
promised it would. Antifederalists also expressed doubts that Congress would 
subject Rhode Island to trade discrimination if it persisted in remaining out- 
side of the union.* 

By the spring and summer of 1789, Rhode Island Federalists were begin- 
ning to grow desperate. Regarding themselves as “the virtuous and oppressed 
minority,” Federalists—especially in Newport and Providence—discussed 
the possibility of their towns’ seceding from Rhode Island. In April, the 
Newport town meeting warned that if Rhode Island remained outside the 
union, the “wretched situation” of the town’s inhabitants would “oblige them, 
as the last alternative, to apply to the federal government for relief and pro- 
tection.” Rhode Island Federalists, explaining that secession “would be cer- 
tain” to elicit “the vengeance” of the Rhode Island government in retaliation, 
turned to members of Congress and even to Vice President John Adams for 
guarantees of protection should their towns secede from the state. In June, 
during congressional debates on the Bill of Rights (discussed in chapter 7), 
Congressman James Jackson of Georgia announced that he would support 
Rhode Island’s mercantile towns, who were “firm friends of the union,” should 
they petition Congress to assert jurisdiction over them.** 

William Ellery, a Newport lawyer and one of the state’s leading Federalists 
(who had signed the Declaration of Independence as a Rhode Island delegate 
to the Continental Congress), had long predicted that the country party would 
“stand out to the end” and that “nothing but necessity will compel them to 
embrace a measure which will put it out of their power to do mischief.” By 
the spring of 1789, Ellery was privately calling upon members of Congress to 
impose trade sanctions on Rhode Island—tonnage fees on its shipping and 
duties on its exports to the other states (mainly lime, cheese, and barley). 
Other Federalists called publicly for the imposition of trade sanctions. George 
Benson, a Providence merchant, tooka different tack, informing Massachusetts 
congressman Theodore Sedgwick that while Rhode Island’s Antifederalists 
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treated “with contemptuous levity every address from an insulted minority,” 
they would take more seriously a congressional resolution demanding that 
Rhode Island summon a ratifying convention.** 

By September 1789, the state debt had been “redeemed,” on schedule, in 
nearly worthless paper currency. Some Rhode Island Federalists had pre- 
dicted that, once this scheme was accomplished, the country party would 
“veer about.” Furthermore, significant gains by the mercantile party in the 
August elections for the General Assembly had led many Federalists to predict 
that the legislature would call a ratifying convention when it met in October.*"® 

However, such was not to be the case. To counter that very possibility, the 
governor called a special session of the legislature in September, and it passed 
a bill calling town meetings for October to instruct Assembly deputies on 
whether to call a ratifying convention.*!”* 

The special session of the legislature also sent a letter to Congress and 
President Washington explaining why Rhode Island had yet to ratify the 
Constitution. Acknowledging “themselves to be a handful comparatively 
viewed,” legislators recalled the collective hardships endured by the thirteen 
states during the Revolutionary War and noted their constituents’ reluctance 
to approve a constitution that many of them considered inconsistent with the 
principles for which the war had been fought. Rhode Islanders, the letter con- 
tinued, wished to observe the new federal system in operation “to see what 
further checks and securities would be agreed to and established by way of 
amendments.” Those amendments passed by the House of Representatives in 
August had “already afforded some relief and satisfaction to the minds of the 
people of this state,” and Rhode Islanders looked forward to the day when they 
could be safely reunited with their sister states. In conclusion, the legislature 
expressed the hope that Rhode Islanders would not be “altogether considered 
as foreigners” and declared the state’s willingness to pay its share of the na- 
tional debt. Many Federalists deemed this letter “a gross insult” to Congress.*"* 

In the meantime, Congress was deliberating upon when to begin impos- 
ing trade sanctions on Rhode Island commerce. In mid-September 1789, 
Congress set January 15, 1790, as the deadline for Rhode Island to ratify the 
Constitution or else face discriminatory tonnage duties on its shipping. Later 


* The country party proved more willing to compromise, now that the state debt had been 
redeemed or forfeited, on the three-year-old tender law, which had required creditors to accept 
paper money at par value as legal tender for debts, upon threat of forfeiture. The special session 
of the legislature in September 1789 repealed this law and substituted one that made real and 
personal property at an appraised value, or paper money at a discount of fifteen paper dollars to 
one silver dollar, a legal tender for debts. Since at this point Rhode Island paper money was trad- 
ing on the market at a rate of closer to twenty to one, this tender law still disadvantaged creditors, 
though not nearly as much as the repealed law had. 
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that fall, President Washington conspicuously avoided Rhode Island during 
his New England tour.*” 

Congress’s decision to postpone the imposition of trade sanctions until 
early 1790 was widely interpreted as an act of lenity. One Federalist dispar- 
aged the measure for attempting to draw in Rhode Island “by the cords of 
love”—an effort he predicted the state’s Antifederalists would “despise.” For a 
variety of reasons, though, most members of Congress were reluctant to take 
harsh measures against Rhode Island. Some opposed coercion for ideologi- 
cal reasons or out of concern that such steps might backfire. In addition, one 
of Congress's most effective levers for pressuring Rhode Island—the imposi- 
tion of tonnage duties on its shipping—would, perversely, harm the mercan- 
tile interests of Newport and Providence, where support for the Constitution 
was strong, much more than it would affect the interests of inland farmers, 
who were the backbone of the country party. Finally, members of Congress 
who represented southern and mid-Atlantic states were not, in the words of 
Vice President Adams, “unanimously zealous at this moment to give New 
England two additional senators.” Specifically, the addition of senators from 
Rhode Island might prove decisive in northerners’ efforts to keep Congress in 
New York City, at least temporarily.*”° 

However, in private correspondence, Adams warned that the postpone- 
ment of trade sanctions was “the greatest length” to which Congress was likely 
to go in indulging Rhode Island. If the state had not ratified the Constitution 
by the January 15 deadline, “something much more serious than has ever yet 
been done or talked of will most probably be undertaken.” Further, Adams 
threatened “very speedy and very bitter” consequences if the “rumors of corre- 
spondences between the Antis in [Rhode Island] and those in Massachusetts, 
New York, Virginia, North Carolina, etc. and even with insinuations of in- 
trigues with British emissaries” turned out to be true. Adams concluded by 
urging Rhode Islanders to “open their eyes before it is too late.”*”' 

The town meetings summoned by the Rhode Island legislature’s special 
session in September to instruct deputies on whether to call a ratifying con- 
vention resulted in a majority of deputies’ being instructed to oppose a con- 
vention. Accordingly, even though a majority of deputies elected in August 
had seemed inclined to support calling a convention, the Assembly’s regular 
session in October voted by a margin of thirty-nine to seventeen against call- 
ing one—the eighth such rejection in two years. The Assembly then adjourned 
until January 1790. 

Some Federalists had predicted that Rhode Island would ratify the 
Constitution once North Carolina had done so, and Rhode Island’s news- 
papers closely followed the proceedings of the second North Carolina con- 
vention, which met in November 1789. When that convention ratified the 
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Constitution, President Washington reflected that Rhode Island was now left 
“entirely alone.” Jabez Bowen, a wealthy Providence Federalist and former 
deputy governor of Rhode Island, told Vice President Adams that “our Antes 
are thunderstruck at the news” from North Carolina, “especially as the major- 
ity was so large.” (The North Carolina convention ratified the Constitution by 
a margin of 194 to 77.) Whether North Carolina’s ratification would ultimately 
persuade the Rhode Island legislature to summon a convention was anybody’s 
guess.” 

With the Rhode Island legislature set to convene in January 1790, one 
Federalist essayist warned that the choice is “either voluntarily and immedi- 
ately to unite with the twelve confederated states; or, by obstinately standing 
out, forfeit what remains of our commerce .. . and finally, like refractory fools, 
be compelled to do that which both interest and honor require us to perform.” 
Federalists also reiterated threats that if the legislature did not call a conven- 
tion, the larger seaport towns would probably secede from Rhode Island and 
look to Congress for protection.** 

Finally capitulating to the pressure, the Rhode Island General Assembly 
at its January session voted by a margin of thirty-four to twenty-nine to calla 
ratifying convention. However, the upper house (whose members were known 
as “assistants”) narrowly rejected the Assembly’s bill, preferring instead that 
the legislature again ask the towns to instruct deputies with regard to call- 
ing a convention. But it happened that one assistant, who had voted against 
calling a convention, had to leave the legislative session before its conclusion, 
resulting in a tie vote in the upper house, which Governor John Collins had 
to break. Noting the “extreme distress” that Rhode Island would suffer if it 
continued to defy the United States, Collins cast the decisive vote in favor of 
calling a convention. The legislature then summoned the convention to meet 
in South Kingston on March 1, 1790.* It also instructed the governor to apply 
to Congress for a further suspension of trade sanctions.*” 

Elated Rhode Island Federalists expressed confidence that they had won 
the war. One of them declared, “The Federal Temple will now soon be com- 
pleted and peace, joy, and plenty, I hope, pervade the land.” Jabez Bowen as- 
sured President Washington that the Constitution would be “finally adopted 
by a respectable majority” at the ratifying convention. Henry Marchant, a 
prominent Federalist lawyer and former attorney general of Rhode Island, 
told Vice President Adams that he had “not a reasonable doubt but the con- 
stitution will be adopted,” as the Antifederalists had “promised they would 


* The country party then declined to renominate Collins for governor in the April election, 
at which point he turned to President Washington with a request to be appointed to a post in the 
federal government as a reward for the personal sacrifice he had made on behalf of the union. 
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give no further opposition.” Marchant also urged Adams to press Congress 
to extend its deferral of trade sanctions against Rhode Island, which he 
predicted would “have a tendency to reconcile hundreds of our people” 
to the Constitution and be worth “at least ten votes in our convention.” 
On February 8, Congress granted the requested extension, though for “no 
longer” than until April 1.*”° 

Also on February 8, Rhode Island voters gathered in their towns to elect 
delegates for the state ratifying convention. To the Federalists’ astonishment 
and consternation, voters returned an Antifederalist majority variously esti- 
mated at between six and ten delegates. The caucus of Antifederalist delegates 
then agreed that rather than rejecting ratification altogether, they would seek 
to adjourn the convention.” 

Rhode Island Federalists turned in desperation to federal officials for help. 
Some of them wrote to Vice President Adams to urge that Congress enact 
measures before the ratifying convention assembled that would convince 
Antifederalists that “Congress will not be dallied with any longer.”* One of 
them suggested that Congress require Rhode Island to satisfy its debts to the 
union through direct taxes, which would immediately and adversely impact 
the state’s farmers. Another Federalist proposed that Congress simply declare 
Rhode Island to be part of the United States; those residents who preferred not 
to live under the federal government’s jurisdiction would be free to sell their 
estates and move away.*”* 

Rhode Island Federalists also appealed directly to their adversaries 
through newspaper essays. They pointed out that the Rhode Island legisla- 
ture, in its January letter to Congress, had given “every reason to hope that 
this state would in a short time accede to the federal union” if granted a tempo- 
rary reprieve from trade sanctions, which Congress had provided. If the con- 
vention nonetheless adjourned without ratifying the Constitution, Congress 
would “consider the legislature as having trifled with them.” Trade sanctions 
would be certain to follow, as Congress would never “suffer a single refrac- 
tory state to embarrass its great, necessary national measures.” Such sanctions, 
Federalists warned, would only compound the “various distresses” of the mer- 
cantile towns and accelerate Rhode Island’s loss of population to western mi- 
gration. Federalists also reiterated that the convention’s failure to ratify the 
Constitution would lead Congress to force Rhode Island to pay its share of the 


* Inhis reply to aletter from Bowen, Adams noted that it “would not be prudent” for him to pre- 
dict Congress’s response should the Rhode Island convention refuse to ratify the Constitution. 
Still, Adams went on to say that he doubted Congress would ever “beg or pray or exhort your 
Antis to come in,” and he warned that the US government might “take severe measures” at Rhode 
Island’s expense just to prove that it was capable of punishing those who opposed it. 
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federal government’s debt and operating expenses, and induce Newport and 
Providence to secede from the state and seek federal protection.*” 

Secure in their majority, however, Antifederalist delegates at the ratify- 
ing convention proved impervious to Federalist appeals. They framed a bill 
of rights and drew up a list of numerous additional amendments, consisting 
mainly of ones already proposed by the conventions of other states, and 
ordered these printed and laid before the towns at their regularly sched- 
uled April meetings, when state legislators and executive officials would 
be elected. Then, the Antifederalists moved to adjourn the convention. 
However, their opponents denied that the convention, which had been ap- 
pointed by the legislature for a “full and free investigation and decision” 
on whether to ratify the Constitution, had the power to adjourn itself. 
Federalists also argued that adjournment would be inexpedient because 
Congress would regard it as an insult and thus would immediately impose 
trade sanctions.**° 

Antifederalist delegates defended adjournment on the grounds that North 
Carolina and New Hampshire had adjourned their ratifying conventions, 
and that the people of Rhode Island had a right to be consulted on the bill of 
rights and other amendments to be proposed by the convention. Antifederalist 
delegates also argued that, since a majority of Rhode Islanders continued to 
oppose the Constitution, they would have no choice but to vote against ratifi- 
cation if the convention forced a vote on that question. Because rejecting the 
Constitution altogether would be dangerous, Antifederalists maintained, their 
opponents should prefer an adjournment, which would allow the people addi- 
tional time for consideration. The Antifederalists then carried their motion to 
adjourn the convention by a margin of forty-one to twenty-eight.” 

Federalists had hoped that, if they could not prevent an adjournment, 
at least they could ensure that it would not last beyond April 1, the date on 
which Congress’s postponement of trade sanctions against Rhode Island 
was set to expire. Arguing against adjournment to a date later than that, one 
leading Federalist delegate disparaged the need for further delay given that 
“every man has made up his mind on the subject,” and warned against “tri- 
fling” with Congress. Another Federalist threatened that if the convention 
adjourned beyond April 1, his constituents would petition Congress to join 
Massachusetts.*** 

However, the Federalists’ appeals to “reason, duty, necessity, and every 
other argument” were “to no purpose,” as noted in one report. Antifederalists, 
contending that “the people are frightened by the anxiety which is shown 
for the adoption,” insisted on a longer adjournment. Expressing confidence 
that Congress would grant a further postponement of trade sanctions, 
Antifederalists defeated a motion to adjourn the convention only until the end 
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of March and then carried a motion to adjourn until May 24—several weeks 
after the April elections for state legislators and executive officials.*** 

One of the Antifederalists’ main reasons for adjourning the convention was 
partisan. By redeeming the state’s debt with vastly depreciated paper money 
and enforcing the paper-money tender law to the advantage of debtors for sev- 
eral years, the country party had largely fulfilled its original raison d’étre. With 
those goals accomplished, opposition to the Constitution had become the par- 
ty’s principal campaign issue—but ratification would of course eliminate that 
issue as well. Thus, one prominent Federalist reported that country party leader 
and deputy governor Daniel Owen, who also served as president of the ratify- 
ing convention, “did not hesitate to say out of doors that an adjournment of the 
convention was necessary to insure their election.” According to Federalists, 
the ratifying convention had framed a bill of rights and other amendments to 
submit to the town meetings only to “cover their design,” which was to ensure 
that the party could continue to campaign in the April elections ona platform 
of opposition to the Constitution.*** 

In addition to partisan motives, some Antifederalists had ideological rea- 
sons for continuing their opposition to ratification. Many Rhode Islanders 
were deeply disaffected by what they regarded as the exorbitant salaries voted 
by members of the first federal Congress to themselves and other federal 
officeholders—salaries that contrasted starkly with the relative pittance that 
Rhode Island paid its legislators and executive officials. In addition, many 
Rhode Island Antifederalists considered the proposal of Secretary of the 
Treasury Alexander Hamilton to fund the national debt at close to par value to 
be “pernicious” because it would “fix a grievous land-tax on you [Rhode Island 
farmers] for the payment of unjust interest, which will realize ill-gotten securi- 
ties in the hands of wicked speculators.” According to one report, a “powerful 
reason” for adjourning the convention was “an expectation that the report of 
the Secretary of the Treasury would create great uneasiness in the states in the 
union, which would terminate in insurrections, and thereby would establish the 
antifederal power in this state and make it the center of opposition.” According 
to one prominent Rhode Island Federalist, the Antifederalists planned to con- 
tinue adjourning the state’s ratifying convention to give Congress time to “do 
so many unjust things that several of the great states will be ready to revolt 
and... Rhode Island, remaining a free and independent state, will put herself 
at their head.”** 

Rhode Island Antifederalists had one final reason for adjourning the ratify- 
ing convention. As Rhode Island Federalists had repeatedly observed to their 
allies in the national government, the burden of any trade restrictions imposed 
by Congress on Rhode Island would probably fall, at least initially, “entirely on 
our friends.” That is, while tonnage fees imposed on Rhode Island ships would 
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have an immediate adverse impact on the interests of Federalist merchants in 
the coastal towns, duties levied on Rhode Island agricultural exports to the 
other states would not be felt by Antifederalist farmers until their crops were 
harvested and sold in the fall. After nearly four years of bitter partisan warfare 
over state monetary and fiscal policy, Rhode Island farmers, according to one 
Federalist, seemed to “care not how much the [merchants] suffer, provided 
they [the farmers] are unhurt.” Another Federalist thought the farmers would 
“glory in effecting their [the merchants’] ruin.”**° 

Federalists in Congress had warned that if Rhode Island Antifederalists ad- 
journed the state’s ratifying convention, “which, after so long [a] time to reflect 
on the subject, will be only a delicate mode of rejection,” the federal govern- 
ment would be “justified even to the discerning people in Rhode Island in pur- 
suing measures that in other circumstances might be thought severe.” Thus, 
after the adjournment, Federalists in Congress decided to take seriously their 
Rhode Island allies’ prediction that the state’s Antifederalists would approve 
the Constitution only “upon the most urgent necessity.” As the May 24 date for 
the Rhode Island convention to reassemble grew near, Federalists in the US 
Senate—led by northerners who wanted Rhode Island to join the union partly 
to enhance the North’s advantage in Congress—passed a coercive measure. 
The bill forbade, after July 1, 1790, the importation into the United States by 
land or water of any Rhode Island produce or manufacturing, barred US ves- 
sels from Rhode Island ports and waters and Rhode Island ships from US ports 
and waters, and established harsh penalties for violations of these provisions. 
In addition, the bill declared that Rhode Island must pay the federal govern- 
ment, no later than December 1, 1790, $25,000 toward discharging its share 
of the national debt. Because direct taxes would be necessary to raise so much 
revenue so quickly, the brunt of this last requirement would be borne primar- 
ily by the state’s farmers.**” 

The Senate bill to coerce Rhode Island proved controversial in both houses 
of Congress. One congressional representative called it “tyrannical and arbi- 
trary in the highest degree,” while another reported that “many merciful men 
among us . . . choose to wait to see the result of the next session of [the Rhode 
Island] convention” and would not “agree to any coercive measures with the 
little sister until they are convinced of her final obstinacy.” A Virginia con- 
gressman, John Page, declared it “sadly unbecoming a free state to make any- 
thing like threats” and observed that the Senate bill revealed “a malevolence 
resembling that which Great Britain showed” when it closed Boston harbor 
in response to the Boston Tea Party, thus rallying support for independence 
across the colonies. Rhode Island citizens ought to be as free to deliberate 
upon the Constitution as citizens of the other states had been, Page argued, 
and Congress ought to “show a generous indulgence to that jealous, cautious 
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republican spirit, which indeed we should cherish and revere.” Moreover, Page 
warned, the bill was essentially a declaration of war against Rhode Island and 
thus might push the state to seek assistance from foreign nations. At the very 
least, the measure was likely to backfire by provoking “the indignation” of the 
delegates to the Rhode Island ratifying convention, who “would esteem them- 
selves contemptible to accede to the new constitution under the influence of 
threatening measures.” Even if the bill succeeded in pressuring Rhode Island 
into ratifying the Constitution, the state would “come with so bad a grace into 
the union that she must be ashamed when she enters it.”** 

The Senate bill also elicited a strong protest from Rhode Island’s governor, 
Arthur Fenner, who complained to President Washington of “a measure of 
such an hostile appearance and so degrading to this state.” Fenner assured the 
president that, as a result of twelve states’ having ratified the Constitution and 
many of them also having approved the Bill of Rights, “many persons of influ- 
ence who have heretofore opposed the adoption of the new Constitution here 
have withdrawn their opposition.” He predicted that the Constitution “will be 
very soon adopted in this state,” though he warned that measures such as the 
Senate bill, “which have the appearance of coercion,” might produce an “alien- 
ation of affection.”*” 

On May 18, the Senate passed the coercion bill by a vote of thirteen to eight. 
Then, “carefully managed delays” in the House—as one astute observer, the 
French consul general, put it—ensured that the bill would remain pending 
when the Rhode Island convention reassembled on May 24. Rhode Island 
newspapers publicized the bill, and several members of Congress wrote public 
letters calling attention to it and urging Rhode Islanders not to be deceived 
into thinking that their state’s independence from the union would be toler- 
ated for long. Rhode Island Federalist George Benson told Congressman 
Theodore Sedgwick that the Senate bill had “made a very alarming impression 
on the antifederal minds.” No other event had “produced effects so apparently 
auspicious to our wishes,” and Benson reported “the most sanguine expecta- 
tions” for ratification.**° 

In the days before May 24, Rhode Island Federalists predicted that if the 
Constitution were not ratified, their supporters would “become desperate 
and a dissolution of government may be expected.” The town of Providence 
instructed its convention delegates that, if ratification failed, they should co- 
ordinate with delegates from Newport and other towns to apply to Congress 
for protection. Rhode Island Federalists also renewed their appeals to allies in 
the national government for guarantees of protection against violence should 
secession become necessary. In response to one such appeal—by William 
Ellery—Congressman Benjamin Huntington of Connecticut declared that, 
while he could not commit Congress as a body, he knew of many congressmen 
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who would be receptive to an application for protection. Vice President 
Adams went even further in his response to a similar missive from Ellery: “If 
the inland part of your people are so abandoned as to refuse still to ratify the 
Constitution, there will be no part left for the seaports, but to do what I think 
they ought to have done long ago, meet and adopt the Constitution for them- 
selves and petition Congress to be received and protected.”*" 

Just before the convention reassembled, Ellery reported that the 
Antifederalists “have talked more favorably respecting an accession,” but he 
thought that the point of such discussion was “only to amuse.” He predicted 
that the Antifederalists would continue to adjourn the convention until 
Congress actually implemented coercive legislation. Another prominent 
Rhode Island Federalist noted that he had “strong hopes but not without some 
feats." 

Antifederalist delegates were still in the majority when the convention reas- 
sembled. However, the Federalists considered it a “happy circumstance” that 
the reassembled convention met in Newport, which had been selected by the 
margin of a single vote at the convention’s March session. Newport “had the 
largest federal interest and little influence of the country anties.”** 

After the Federalists had endured several days filled with “anxiety, labor 
and assiduity, hope and fear,” delegates from the towns of Portsmouth and 
Middletown dramatically announced that they would vote to ratify the 
Constitution if they could first obtain favorable instructions from their con- 
stituents. On May 29, meetings of those two towns clarified and changed, 
respectively, their delegates’ instructions so as to support ratification. The 
convention then voted by a margin of thirty-four to thirty-two* to ratify the 
Constitution. The form of ratification offered “explanations” of several con- 
troversial provisions in the Constitution and expressed “confidence” that the 
amendments proposed by the convention would receive “an early and mature 
consideration,” and that Congress would refrain from exercising certain del- 
egated powers until the amendments had been approved. The convention also 
recommended to the state legislature that it ratify all but one of the amend- 
ments in the Bill of Rights passed by Congress the previous fall.*** 


* Federalists insisted that their margin of victory would have been greater had more dele- 
gates been able to communicate with their towns to obtain changed instructions before cast- 
ing a vote. Apparently, the threats of trade sanctions by Congress and of secession by the towns 
of Newport and Providence had convinced many wavering delegates that ratification would be 
prudent. Indeed, Senator Oliver Ellsworth of Connecticut attributed Rhode Island’s accession 
to “a pretty bold measure taken in Congress which would have exposed me to some censure had 
it not produced the effect which I expected it would and which in fact it has done. But all is well 
that ends well.” 
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After nearly three years of struggle, Rhode Island Federalists had finally 
achieved victory. A Boston newspaper headline proclaimed, “The American 
Union Completed.” That summer, President Washington traveled to Newport 
and Providence to celebrate Rhode Island’s accession to the union.**® 


The Federalists’ Great Fears: Conditional 
Ratification and a Second Convention 


Throughout the ratifying contest, Federalists strenuously opposed either 
conditional ratification or a second constitutional convention. As we have 
seen, when the Confederation Congress considered whether to forward 
the Constitution to the states, Federalists had denied that Congress had 
the authority to propose amendments. In addition, the letter drafted by the 
Philadelphia convention to accompany the Constitution had called upon state 
legislatures to submit it to ratifying conventions for “their assent and ratifi- 
cation.” The meaning of those words, as Edmund Randolph later explained, 
was “allowed universally to be that the [state ratifying ] convention must either 
adopt the Constitution in the whole or reject it in the whole and is positively 
forbidden to amend.”**° 

Indeed, in early state ratifying conventions, Federalists had insisted on 
up-or-down votes on the Constitution and rejected the notion of amend- 
ments, whether conditional or merely recommended. However, beginning 
with the Massachusetts convention, Federalists had accepted the idea of 
ratification with recommended amendments, realizing that, without such 
a concession, they would lose. Still, they remained resolutely opposed to 
anything that smacked of conditional ratification—a notion that Madison 
called “pregnant with such infinite dangers, that I cannot contemplate it 
without horror.”**” 

A second national convention was even more of an anathema to 
Federalists than ratification contingent upon amendments. Near the end of 
the Philadelphia convention, Randolph and George Mason had proposed 
that state ratifying conventions be permitted to propose amendments to the 
Constitution, which would then be considered by a second national conven- 
tion. As Mason explained, such a convention would “know more of the sense 
of the people and be able to provide a system more consonant to it.” Moreover, 
he argued that “[i]t was improper to say to the people, take this or nothing.” 
Randolph agreed that “holding out this plan with a final alternative to the 
people, of accepting or rejecting it in toto, would really produce ... anarchy 


and civil convulsions.”**8 
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Even after the Virginia ratifying convention, Randolph continued to support 
a second national convention, on the grounds that “the theory of the people” 
was entitled to “equal respect” with “the theory of the convention.” Richard 
Henry Lee also endorsed a second convention, telling Washington that al- 
though the Constitution “abounds with useful regulations,” there were “funda- 
mentally strong” objections to it. These could be dealt with quickly by a second 
convention, thus producing general satisfaction without abridging “the exercise 
of a very confident federal power.” In Paris, Jefferson too was intrigued with 
the idea of holding a second convention after the Constitution had been “duly 
weighed and canvassed by the people,” thus revealing “the parts they generally 
dislike, and those they generally approve.” Even after Virginia and New York 
had unconditionally ratified the Constitution and it had become operational, 
legislatures in those states continued to advocate strongly for a second conven- 
tion. The circular letter issued by the New York ratifying convention exhorted 
other states to petition Congress to quickly call another convention to propose 
amendments to address concerns occasioned by the Constitution.” 

In response to Mason’s proposal in Philadelphia for a second convention, 
Charles Pinckney had objected that “[nJothing but confusion and contrari- 
ety could spring from the experiment.” Pinckney warned his colleagues that 
“[c]onventions are serious things and ought not to be repeated.” Madison told 
Jefferson that a second convention was “in every view to be dreaded,” and he 
despaired over the New York circular letter calling for one. Madison feared 
that a second convention would “contain men who secretly aimed at disunion” 
and could easily further their goal by insisting “on points popular in some 
parts [of the country], but known to be inadmissible in others.”*5° 

Why were the Federalists so determined to avoid any changes to their 
handiwork—through either antecedent amendments or a second convention? 
Federalists offered legal arguments for resisting such proposals. James Innes 
told the Virginia ratifying convention that it was not authorized to consider 
antecedent amendments, which might “radically change” the document, be- 
cause the people “have seen the Constitution and sent us hither to adopt or 
reject it.” Subsequent amendments were different, according to Innes, because 
they “would not operate till the people had an opportunity of considering and 
altering them, if they thought proper.”**" 

Madison made a different argument: Conditional ratification would not 
be legally effective because all states had to ratify the same document, and 
other states had already unconditionally ratified the Constitution. Thus, if 
Virginia ratified on the condition of antecedent amendments, every state 
that had already ratified would have to appoint another convention to begin 
anew. For this reason, conditional ratifications, another Virginia Federalist 
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explained, would mean that the states would be “eternally revolving and de- 
vising expedients without coming to a final decision.” In response to the pro- 
posal of New York Antifederalists that the Poughkeepsie convention ratify the 
Constitution while reserving New York’s right to withdraw from the union if 
a second convention did not take place within a few years, Madison objected 
that “[t]he Constitution requires an adoption in toto, and forever. It has been 
so adopted by the other states. An adoption for a limited time would be as de- 
fective as an adoption of some of the articles only.” James Iredell and Robert 
R. Livingston made similar legal arguments against conditional ratification at 
their states’ conventions.**” 

As to a second national convention, Madison argued that once the 
Constitution had been ratified by the requisite number of states, Congress 
was powerless to accede to the Antifederalists’ request that it call one. Under 
Article V of the Constitution, Congress could assemble a convention only 
upon the application of two-thirds of the state legislatures.*** 

Federalists also made policy arguments—as distinct from their legal 
arguments—against conditional ratification and a second convention. 
Arguing against conditional ratification by his state’s convention, Madison 
asked Jefferson what reason there was to expect “that the states which have 
ratified will reconsider their determinations and submit to the alterations pre- 
scribed by Virginia.” Madison was also certain that supporters of amendments 
in the different states “would find themselves as much at variance in detail as 
they are agreed in the general plan of amendments. Or if they could agree at 
all it would be only on a few points of very little substance.” In addition, at the 
Virginia convention, John Marshall warned that if antecedent amendments 
were pursued, “enemies of the union” would propose “amendments which are 
local in their nature” to block agreement and thus destroy the union.*** 

Arguing against a second convention as a policy matter, Washington noted 
that its delegates would be “more discordant or less conciliatory” than were 
those at the Philadelphia convention. Similarly, Madison told Jefferson that 
“if a second convention should be formed, it is as little to be expected that the 
same spirit of compromise will prevail in it as produced an amicable result to 
the first.” Federalists warned that delegates attending a second convention 
would probably be extremists disinclined to compromise, or they would come 
fettered with instructions that would render compromise impossible. John Jay 
even warned that foreign nations might seek to influence the deliberations of 
a second convention.*** 

Federalists also stressed that a second convention would take time—time 
for states to petition Congress to summon it, time to select delegates, time 
to hold the convention, and time to secure ratification of its proposals by the 
states. Such delay might prove fatal to the union, the affairs of which, according 
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to Jay, were “daily going on from bad to worse.” Jay warned that other nations 
would use the delay “to perfect their restrictive systems of commerce.” Even 
worse, creating additional opportunities for “discord to alienate the hearts 
of our citizens from one another” would only “encourage new Cromwells to 
bold exploits.” Madison expressed concern that foreign creditors would be 
unwilling to lend additional money to the US government if the scope of its 
taxing power remained unresolved. Rather than risking the delay inherent in 
a second convention, Federalists concluded, amendments should be pursued 
within Congress, which could act much more quickly.** 

These were not bad arguments. Yet, in rejoinder, Antifederalists made sev- 
eral effective points in support of both conditional ratification and a second 
convention. 

As we have seen, most Antifederalists admitted that the Articles of 
Confederation were flawed and that Congress’s power ought to be expanded. 
Richard Henry Lee spoke for the majority of Antifederalists when he con- 
ceded that the Constitution “has a great many excellent regulations in it” and 
declared that “if it could be reasonably amended, [it] would be a fine system.” 
Yet many Antifederalists also agreed with Lee’s warning that without amend- 
ments to the Constitution, “either a tyranny will result from it, or it will be 
prevented by a civil war.”**” 

Antifederalists found it galling that their opponents sought to force an up- 
or-down vote on the Constitution. In a letter to Mason, Richard Henry Lee 
objected to “the very arbitrary mode that has been pursued in some states, that 
is, to propose a question of absolute rejection or implicit admission.” Lee de- 
clared that “every temperate man must agree that neither the convention, nor 
any set of men upon earth, have or had a right to insist upon such a question of 
extremity. To receive the good and reject the bad is too necessary and inherent 
a right to be parted with.” At the Virginia ratifying convention, James Monroe 
observed that the delegates in Philadelphia could not possibly have designed 
a flawless system and that it was “presumable that by subsequent attempts 
we shall make it more complete and perfect.” At the New York convention, 
Melancton Smith objected to most states’ having considered the Constitution 
“in such a manner that no opportunity was afforded of bringing forward and 
discussing [amendments].”** 

Antifederalists bridled at their opponents’ suggestion that they be satisfied 
with recommended amendments to be enacted following ratification. At the 
Virginia ratifying convention, Henry wondered who would be so foolish as 
to “enter into a compact first, and afterwards settle [its] terms.” “A Columbian 
Patriot” thought it absurd to ask Antifederalists to trust in “the precarious hope 
of amendments and redress, after we have voluntarily fixed the shackles on our 
own necks.” Leading New Hampshire Antifederalist Joshua Atherton warned 
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that “to ratify, and then propose amendments, is to surrender our all, and then 
to ask our new masters, if they will be so gracious to return to us some, or any 
part of our most important rights and privileges.” A Virginia Antifederalist 
warned that Congress would have little incentive to propose constitutional 
amendments that would diminish its own power. Moreover, on what authority 
did the Federalists insist that Congress could not accept a conditional ratifica- 
tion? At the New York convention, Antifederalist John Lansing, Jr., wondered 
from where Congress or the Philadelphia convention had derived the power 
to prescribe rules of conduct for a state convention representing the sovereign 
people.*” 

Antifederalists also questioned what all the rush was about. It was “very 
reprehensible,” “A Columbian Patriot” declared, that the Federalists were at- 
tempting to force the Constitution upon the nation “before it could be thor- 
oughly understood.” What could account for “the mad zeal of some to precipi- 
tate a blind adoption of the measures of the late federal convention, without 
giving opportunity for better information to those who are misled by influence 
or ignorance into erroneous opinions?” Another Massachusetts Antifederalist, 
observing that “important transactions” such as approving a new scheme of 
government required “cool deliberation,” lamented that the Constitution was 
being “hurried on ... very furiously” in some states. Mason told Elbridge 
Gerry that the Federalists, by “attempting to force the new government upon 
the people, betray their consciousness of its not bearing the test of impartial 
examination.” Rather than “be terrified by imaginary dangers,” the New York 
Antifederalist “Plebeian” wrote, it was essential to “take time to deliberate and 
amend.”4°° 

Antifederalists charged their opponents with exaggerating when they 
warned that the nation faced a dire emergency that necessitated quick rati- 
fication of the Constitution. Pennsylvania Antifederalists declared that their 
opponents “were busily employed in alarming the fears of the people with dan- 
gers which did not exist.” According to the Antifederalist “Centinel,” “our situ- 
ation is represented to be so critically dreadful, that, however reprehensible 
and exceptionable the proposed plan of government may be, there is no alter- 
native between the adoption of it and absolute ruin.” At the Virginia ratifying 
convention, Monroe denied that the United States faced any current danger 
of war with European nations or that “a conditional ratification would in the 
most remote degree endanger the union.” Thus, the people should consider 
themselves free to “calmly and dispassionately” examine the Constitution 
before ratifying it.“ 

Patrick Henry likewise wondered why “precipitate measures” were being 
taken “to hurry the people into adoption” of the Constitution. The experiment 
of ratification without antecedent amendments could not be justified “[u]nless 
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there be great and awful dangers.” Yet until the Philadelphia convention had 
roiled politics, Henry insisted, “a general peace and a universal tranquility 
prevailed in this country.” Why, when the situation was “calm and tranquil,” 
should the nation be “wandering on the great ocean of human affairs?” Henry 
also disparaged claims that the union was genuinely at risk. Only “an im- 
prudent adoption” of the Constitution “in its defective and dangerous state” 
would produce such “a schism.”* 

Richard Henry Lee also protested the Federalists’ plan “to push the busi- 
ness on with great dispatch and with as little opposition as possible,” so that the 
Constitution would be approved “before it has stood the test of reflection and 
due examination.” No war or internal discord prevented “the most cool, col- 
lected, full and fair discussion of this all important subject.” Lee argued that 
ratifying the Constitution would have “immense consequences,” given that it 
was “neither prudent [n]or easy to make frequent changes in government, and 
as bad governments have been generally found the most fixed.” Thus, he was 
mystified as to why, on this “business of such infinite moment to the happiness 
of millions,” the Federalists seemed determined in “the most rash and violent 
proceeding in the world to cram” the Constitution down the nation’s throat.*° 

Moreover, Lee could not fathom why, “[i]f with infinite ease, a convention 
was obtained to prepare a system,” another convention could not “with equal 
ease be procured to make proper and necessary amendments.” A second con- 
vention made sense, Rawlins Lowndes of South Carolina argued, because 
“the general sense of America appeared well understood, every objection 
could be met on fair grounds, and adequate remedies applied where neces- 
sary.” A Pennsylvania Antifederalist asked why “the opinions of thirty-nine 
men” (the number who signed the Constitution) —“secluded from the rest of 
the world” and enjoying no opportunity to correct their errors—should be 
permitted to control “the collective wisdom of a great nation.” The New York 
Antifederalist “Plebeian” similarly observed that because the debates of the 
Philadelphia convention “were kept an impenetrable secret, and no opportu- 
nity was given for well-informed men to offer their sentiments upon the sub- 
ject,” a second convention was essential to correcting the “material errors” that 
had been identified now that the Constitution had been “the object of univer- 
sal attention.”** 

These were good arguments, and Federalists were less than fully candid 
in their reasons for rejecting them. The fact is that Federalists did not really 
wish to consult the people on whether the Constitution should be amended 
before it was ratified. They understood how difficult—probably impossible— 
it would be to recreate the conditions that had enabled the Philadelphia con- 
vention to produce the nationalist and democracy-constraining document 
that it had. Madison confided that he “should tremble for the result of a second 
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[convention],” given “the difficulties and dangers experienced by the first 
convention, which assembled under every propitious circumstance.” He told 
Randolph that a second convention “would of course be formed under the in- 
fluence and composed in great measure of the members of opposition in the 
several states.” Thus, “a second experiment would be either wholly abortive, or 
would end in something much more remote from your ideas and those of others 
who wish a salutary government, than the plan now before the public.”** 

The lack of transparency that had proved so critical to the handiwork of the 
first convention could not possibly have been replicated at a second one: The cat 
was out of the bag. The agenda of a second convention would have been known 
in advance, whereas that of the first had pretty much existed only in Madison’s 
head. Antifederalists would surely have contested the choice of delegates to a 
second convention, whereas state legislatures had mainly just selected their 
states’ most prominent citizens as delegates to the first. Antifederalists who 
were chosen as delegates to a second convention almost certainly would 
have attended, unlike many of their counterparts who had been selected for 
the first. Delegates to a second convention would probably have been more 
fettered with binding instructions than those to the first had been. Given a 
better understanding of what was at stake, Antifederalist delegates would not 
have been so quick to depart a second convention simply because it was trend- 
ing against their preferences, as Yates and Lansing had the first. Delegates to 
a second convention would have found it much harder to keep secret what 
they were doing than those at the Philadelphia convention had. In retrospect, 
Randolph was almost certainly right when he told his colleagues at the outset 
of the Philadelphia convention that this might be their last opportunity to 
secure revolutionary changes in the nature of the federal government.*” 

After the delegates to the Philadelphia convention had produced a constitu- 
tion that they liked,* Federalists sought to force the nation into a simple up-or- 
down vote on it. Federalists plainly appreciated that although most Americans 
might favor the Constitution over the status quo ofan obviously flawed Articles 
of Confederation, they might also prefer—if given the choice—an amended 
Constitution to the one designed in Philadelphia. Precisely for this reason, at 
the Pennsylvania ratifying convention, Federalists rejected their opponents’ 
demands for a separate vote on each article and insisted that the Constitution 
be approved or rejected as a whole.*” 

Especially in ratifying conventions that were deeply divided—such as those 
of Massachusetts, Virginia, and New York—a majority of delegates almost 


* It bears repeating that many of the delegates were disappointed that the Constitution was 
not even more nationalist and democracy-constraining. 
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certainly would have preferred the Constitution with certain amendments 
over the one they were presented with. Thus, for example, most delegates to 
the Virginia ratifying convention apparently preferred, if that were the only 
choice, that Congress have vastly expanded taxing power, rather than that it 
be denied all independent revenue-raising authority, as under the Articles. Yet 
it was also clear from a vote that was taken that a majority of convention del- 
egates would have preferred even more that, rather than granting Congress 
such enormous taxing authority, the Constitution should require Congress to 
requisition states before imposing direct taxes. Precisely the same thing was 
true of the New York ratifying convention.** 

Even in state conventions that unanimously ratified the Constitution, such 
as those of New Jersey and Delaware, delegates did not necessarily prefer the 
unamended Constitution to one with certain amendments. For example, all 
delegates to the New Jersey ratifying convention presumably considered the 
Constitution an improvement over the Articles insofar as it barred New York 
from enacting impost duties that indirectly forced the people of New Jersey 
to subsidize New York’s government. Yet many of those delegates might have 
liked even better a constitution that accomplished this change without simul- 
taneously barring states from enacting debtor relief legislation or departing 
quite so dramatically from the populist features of the state constitutions. 
Paper money supporters remained in control of New Jersey politics during 
the ratifying contest. That they did not oppose ratification does not mean that 
their views on paper money had changed. Perhaps they simply concluded that 
the Constitution’s virtues outweighed its vices.* Yet the Constitution with cer- 
tain amendments might have appealed to them even more.*” 

To the extent possible, Federalists were determined to prevent Americans 
from enjoying such choices. When Randolph proposed to Madison before 
the Philadelphia convention that the constitution about to be drafted be pre- 
sented to the country in a fashion allowing its provisions to be “detached 
from each other [so] as to permit a state to reject one part without mutilating 
the whole,” Madison quickly dismissed the idea. He and most Federalists 
doubted that the people were sufficiently calm, wise, or wellinformed to play 
a responsible role in devising their own system of government. For example, 
late in 1787, Madison told Jefferson, “In Virginia, where the mass of people 
have been so accustomed to be guided by their rulers on all new and intricate 
questions,” the matter of whether to ratify the Constitution “certainly sur- 
passes the judgment of the greater part of them.” In a similar vein, arguing 


* Similarly, in Georgia, the Savannah merchant Joseph Clay worried about the “great” powers 
conferred on the federal government yet still considered the Constitution the lesser of “two evils” 
because “[u]nder such a government we should have avoided this great evil, an Indian war.” 
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against constituents’ instructing their delegates to the state ratifying con- 
vention, one North Carolina Federalist was stunningly candid in telling his 
readers that “[t]he greatest part of you have not the means of information, 
and being unaccustomed to think of government, few of you are competent 
judges of it.”*”° 

From the Federalists’ perspective, the less popular participation in the rati- 
fying process, the better. Antifederalists did not greatly exaggerate in accusing 
their opponents of “despis[ing] the general opinion of the multitude.” *”! 

The Federalists also seemed convinced that time was not on their side. At 
the Philadelphia convention, Gouverneur Morris had predicted that when the 
Constitution was first publicly unveiled, “with the sanction of this convention, 
the people will be favorable to it.” However, “[b]y degrees the state officers and 
those interested in the state governments will intrigue and turn the popular 
current against it.” Luther Martin, who after the convention became a lead- 
ing Antifederalist in Maryland, agreed with Morris that time did not favor 
the Federalists, though he disagreed about the reason: Martin was convinced 
that the people “would not ratify it [the Constitution] unless hurried into it by 
surprise.” During the ratifying contest, the Antifederalist “Centinel” similarly 
charged that the Federalists, aware of the danger that “allowing time for a ra- 
tional investigation would prove fatal to their designs, precipitated the estab- 
lishment of the new Constitution with all possible celerity.”*”” 
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Whether “intrigue,” “surprise,” or some other factor was at work, 
Federalists were convinced that the more time the people had to learn about 
the Constitution and deliberate upon it, the less likely they would be to ratify 
it without substantial changes. The secrecy rule at the Philadelphia conven- 
tion had prevented Antifederalists from getting wind of what was in store and 
securing a head start at rallying opposition. Once the ratifying contest had 
begun, leading Federalists such as Morris, Washington, and Madison repeat- 
edly expressed grave concern about any delays in the process.*” 

In several states, Federalists sought to secure quick elections for delegates to 
ratifying conventions. As we have seen, Pennsylvania Federalists were in such 
arush to secure ratification that they pressed the legislature into calling a con- 
vention even before the Constitution had been formally received. “Centinel” 
complained, more generally, that despite the advantages the Federalists en- 
joyed in terms of education and talent, they nonetheless had “exerted all their 
power and influence to prevent all discussion of the subject.”*”* 

Finally, Federalists were determined that if they could not prevent amend- 
ments altogether, at least the changes ought to be proposed by Congress rather 
than a second convention. At the Philadelphia convention, the ultranational- 
ist Hamilton had recognized that the sorts of constitutional amendments that 


nationalists would favor were more likely to come from Congress than from 
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a constitutional convention. The Virginia Plan had provided that subsequent 
amendments to the Constitution ought not to require the assent of the national 
legislature, and the Committee of Detail report had authorized only one route 
to amendments—two-thirds of the state legislatures’ applying to Congress 
to call a constitutional convention. Hamilton had objected that state legisla- 
tures would probably petition for a convention only to consider amendments 
that would expand their own powers, and he proposed that Congress also be 
empowered to summon a convention, without having to depend on states’ ap- 
plying for one. In the end, Article V provided two different routes to consti- 
tutional change—amendments could be proposed either by Congress itself 
(if two-thirds of both houses agreed) or by a constitutional convention that 
Congress would be obliged to summon once two-thirds of the state legislatures 
had petitioned for it. (In either event, to become law, amendments would have 
to be ratified by three-quarters of the states—either through their legislatures 
or through special ratifying conventions, whichever Congress provided for on 
a particular occasion.)*”5 

During the ratifying contest, Federalists acted on the assumption that—as 
Madison put it—Congress would “probably be careful not to destroy or en- 
danger” the federal government by proposing the sorts of structural amend- 
ments that Antifederalists were demanding. Although Jefferson thought more 
amendments were necessary than Madison did, he agreed that a second con- 
vention would be dangerous. By contrast, Jefferson declared, if amendments 
were proposed by Congress, then he would “not fear any dangerous innovation 
in the plan.” Madison and Washington especially worried that a second con- 
vention would propose limits on Congress's taxing powers. Antifederalists fa- 
vored a second convention for precisely the same reason that their adversaries 
opposed one: They were certain that Congress would not support the sort of 
amendments they believed were necessary. As we shall see in the next chapter, 
they were right.‘ 
Federalists had won an enormous victory in heading off conditional ratifi- 


cation and a second convention.*”” 


Interpreting Ratification 


On July 4, 1788, an estimated seventeen thousand people in Philadelphia— 
much more than half of the city’s population—participated in a celebration 
of the Constitution’s ratification. Describing the event in the Pennsylvania 
Mercury, Benjamin Rush, a leading Federalist, observed that hundreds of 
participants had remarked that “[h]eaven was on the federal side of the ques- 
tion.” Rush himself declared that for the requisite number of states to ratify 
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the Constitution in less than ten months, despite “the influence of local 
prejudices, opposite interests, popular arts, and even the threats of bold and 
desperate men, is a solitary event in the history of mankind.” He concluded 
that the drafting and ratification of the Constitution had been “as much the 
work of a divine providence as any of the miracles recorded in the Old and 
New Testament were the effects of a divine power.” On the eve of the Virginia 
ratifying convention—with approval of the Constitution by nine states easily 
within reach—Washington similarly told the Marquis de Lafayette that the 
Federalists’ accomplishment was “so much beyond anything we had a right to 
imagine or expect eighteen months ago that it will demonstrate as visibly the 
finger of Providence, as any possible event in the course of human affairs can 
ever designate it.”*”* 

How had the Federalists managed to secure the ratification of a consti- 
tution that was so vastly different from what most Americans would have 
expected or wanted from the Philadelphia convention? The Federalists 
had a lot of luck, but they also made their own luck. Their victory was so 
narrow—one North Carolina Antifederalist rightly noted the “very tri- 
fling” margins of victory in “several great adopting states”—that a small 
shift in any of a large number of circumstances and choices might have al- 
tered the outcome.*” 

As we have seen, Federalists benefited enormously from having the press 
mostly on their side, and in a couple of states—especially South Carolina— 
they were aided by malapportionment of the ratifying conventions. In ad- 
dition, Antifederalists had a more difficult time organizing their dispropor- 
tionately backwoods and western constituencies. Federalists also benefited 
from having the best educated and most eloquent speakers on their side 
at ratifying conventions, where they could influence undecided delegates. 
That many conventions were held in coastal cities where people across class 
lines overwhelmingly and enthusiastically supported ratification also ad- 
vantaged Federalists. Indeed, the very process of ratifying through con- 
ventions rather than referenda or town meetings benefited Federalists by 
removing the decision one step from direct popular participation—in pre- 
cisely the same way Federalists anticipated that a federal government par- 
tially insulated from populist pressure would enact the sort of policies they 
preferred.**° 

The delegates to the Philadelphia convention had created another criti- 
cal advantage for the Federalists in Article VI of the Constitution. Whereas 
the Articles of Confederation had required unanimity for amendments, the 
Constitution would go into effect, according to its own terms, upon the rati- 
fication of nine of the thirteen states. Although those ratifying states could 
bind only themselves, the last four states to consider ratification would face 
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enormous pressure to join a union already in operation. Just six weeks after 
the Philadelphia convention ended, Madison told Washington there was “a 
very strong probability that nine states at least will pretty speedily concur 
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in establishing it [the Constitution],” and then the “tardy remainder” would 
be “either left as outcasts from the society to shift for themselves, or be com- 
pelled to come in, or must come in of themselves when they will be allowed 
no credit for it.” Henry Knox was almost certainly correct when he told the 
Marquis de Lafayette in May 1788, when the Federalist campaign for ratifica- 
tion was nearing a successful conclusion, that “[w]ere the new Constitution 
to have required the unanimous assent of all the states, it would never have 
been adopted.”**! 

Although nationalists such as Madison and James Wilson had detested 
granting small states equal representation in the Senate, it was this feature 
of the Constitution that, in substantial part, induced the speedy and nearly 
unanimous ratifications by several of the smaller states, quickly establishing 
momentum in favor of the Constitution. Federalists kept that momentum 
going in New England with shrewd tactics. In Massachusetts, they avoided 
an adjournment or even an outright defeat by altering their initial strategy 
and agreeing to recommend amendments to the Constitution in exchange 
for an unconditional ratification. Without that concession, the Massachusetts 
convention would probably have refused to ratify. Then, in New Hampshire, 
Federalists deftly adjourned a convention that probably would have rejected 
the Constitution if forced to take a vote on it.**” 

The Federalists’ victory was also partly attributable to their opponents’ 
miscalculations in New York and Virginia. As Antifederalist De Witt Clinton 
noted late in the New York proceedings, “[i]t was a great error in policy that 
our convention was not called sooner.” By the time the New York and Virginia 
conventions assembled in June 1788, eight states had ratified the Constitution 
and New Hampshire was about to become the ninth to do so. Thus, delegates 
to these two conventions faced a very different choice than they would have 
had their conventions met earlier in the ratifying process. As one newspaper 
explained, the decision facing the New York ratifying convention after New 
Hampshire and Virginia had become the ninth and tenth states, respectively, 
to ratify was whether to “adopt the new Constitution with its defects under a 
prospect of future corrections” or to “hazard the consequences of being re- 
pudiated from the grand American confederacy.” Randolph similarly told the 
Virginia convention that, from the beginning, the only real issue had been 
whether amendments to the Constitution should be antecedent or subse- 
quent, and that postponing the convention to so late in the day had eliminated 
the possibility of securing antecedent amendments without jeopardizing the 


union, which he was unwilling to do.*® 
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Given how narrowly the conventions in Virginia and New York voted to 
approve the Constitution, it seems almost certain that they would have re- 
jected ratification without antecedent amendments had they made their deci- 
sions earlier. Such outcomes would have disrupted the momentum in favor of 
unconditional ratification and possibly altered the result in other states that 
followed. In some of those other states, Antifederalists had been hoping to 
delay decisions until after Virginia or New York had decided, because they be- 
lieved that a defeat for the Constitution in one of those important states would 
have bolstered the opposition cause in their own states. Thus, leading New 
Hampshire Antifederalist Atherton told New York Antifederalists, just before 
the adjourned New Hampshire convention reassembled in mid-June 1788, 
that if New York refused to ratify without antecedent amendments, he had 
“not the least doubt” that a “great majority” of the New Hampshire conven- 
tion “would immediately close with your views and wishes.” Similarly, Patrick 
Henry told the Virginia convention that only a rejection of unconditional rati- 
fication by an important state such as Virginia would be sufficient to influence 
less formidable states that might be inclined in that direction to take such a 
decisive step.*** 

In addition, had one early-deciding state rejected ratification without an- 
tecedent amendments, Antifederalists in other states might have been able 
to coordinate their opposition to the Constitution around the particular 
amendments demanded by that state. Antifederalists would have been ina far 
stronger position to appeal to swing delegates at ratifying conventions had 
they been able to present a specific plan as an alternative to the Constitution, 
which could have served as a rejoinder to Federalist criticisms that their ad- 
versaries did not “pretend to offer a better system for the government of our 
country.”** 

Indeed, New York Antifederalists sought to organize precisely such a 
scheme for securing antecedent amendments. In May 1788, the chairman of 
the Federal Republican Committee of New York (an Antifederalist organiza- 
tion), John Lamb, wrote to Antifederalist leaders in six or seven other states, 
proposing that they “open a correspondence and maintain a communication” 
in order to “unite in the amendments” they would demand prior to ratifica- 
tion.* Several of these Antifederalists responded favorably to the concept, 
while lamenting that the plan had been conceived too late in the ratifying 


* The New York Antifederalists used Eleazer Oswald, the fiery Antifederalist editor of the 
Philadelphia Independent Gazetteer, as a courier to carry correspondence between New York City 
and Richmond because they distrusted the US postal service, which they believed had Federalist 
leanings. 
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process to be practicable.* For example, South Carolina Antifederalist leader 
Lowndes replied to Lamb: 


Had your plan been proposed in time, I doubt not it might have pro- 
duced very good effect in this country: A strong systematic opposi- 
tion, wherein the opinions and sentiments of the different states were 
concentrated, and directed to the same specific objects, would have 
had a weight, which the advocates for the Constitution must have 
submitted to, and have removed the force of an objection, strongly 
insisted upon, arising from the seeming diversity and dissimilarity of 
the several amendments contended for. 


Richard Henry Lee similarly told Lamb that his proposal “would have pro- 
duced salutary consequences” had it reached Virginia earlier.**° 

The Federalists enjoyed one other important advantage in the ratifying 
contest—one that they did not create but that they shrewdly exploited. In 
1787, most Americans probably agreed that the Articles of Confederation were 
badly flawed and required amending. At a minimum, Congress should have 


* One reason this effort at coordination by New York Antifederalists got underway so late is 
that a similar scheme initiated earlier by their Virginia counterparts had gone awry. As we have 
seen, in December 1787, the Virginia legislature resolved to authorize expenses for the delegates 
to its ratifying convention to communicate with other states’ conventions. The legislature in- 
structed Governor Randolph to transmit news of this resolution to the other states’ governors, 
and he did so in late December. However, Randolph’s letter to Governor George Clinton of 
New York was not received, according to Clinton, until March 7, 1788—ten weeks after it was 
sent (the cause of the delay was never identified) and too late in the New York legislature’s session 
to be acted upon. 

When Governor Clinton wrote back to Randolph on May 8, he noted that the New York con- 
vention, set to assemble on June 17, would “with great cordiality hold a communication with any 
sister state on the important subject” of the Constitution. Clinton continued, “Friendly com- 
munications on the subject and temperate discussions would, it is to be presumed, have had a 
most happy tendency in accommodating it [the Constitution] much more to the sentiments and 
wishes of the people of America, than is likely to be the case in the form it is offered by the general 
[i.e., Philadelphia] convention and acceded to by some of the states.” Because the Virginia con- 
vention was scheduled to begin two weeks before the New York convention, Clinton presumed 
that the Virginians would “commence the measures for holding such communications as shall be 
deemed necessary.” 

Clinton’s letter reached Governor Randolph while the Virginia ratifying convention was in 
session, but Randolph chose not to share its contents with the delegates on the grounds that, 
as a formal communication to the governor, the letter must first be presented to the legislature, 
which would then direct him how to proceed. However, the Virginia legislature’s summer session 
convened only as the ratifying convention was concluding its business. The delegates never saw 
Clinton’s letter, and some Virginia Antifederalists later condemned Randolph for his failure to 
show it to the convention. 
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some independent revenue-raising authority, the power to retaliate against 
foreign trade discrimination, and the authority to force states to comply with 
national treaties. By proposing an alternative to an admittedly flawed status 
quo, the Federalists—to a certain extent—shifted the burden of persuasion to 
their opponents.**”* 

Thus, for example, one Massachusetts Federalist observed, “As objections 
may be made without end as well as without reason, and as some constitu- 
tion must be adopted, it is justly observed that the objectors, should not only 
pull down but also build up. Show us a constitution that is free of imperfec- 
tions.” At the Massachusetts ratifying convention, Charles Turner, who chose 
to support ratification with recommended amendments even though the 
Constitution contained “several imperfections in it, and some which give me 
pain,” explained his decision by noting that unless the country could obtain 
soon “a constitution preferable to the Confederation, . .. we shall be an undone 
people.”**8 

This tactic of switching the burden of persuasion may have proved espe- 
cially effective because the Constitution, in Article V, appeared to be much 
easier to amend than the Articles had proved to be. Thus, Joseph Barrell, a 
Federalist merchant from Boston, who expressed “mortification” that his 
brother Nathaniel, a Maine farmer, had been elected as an Antifederalist del- 
egate to the Massachusetts ratifying convention, offered “one consideration 
alone” that he hoped would induce his brother to support ratification even if 


opposed to the Constitution in principle— 


viz: because the present Confederation cannot be altered, unless all 
the 13 states agree and I was going to say Heaven and Earth may pass 
away before that event will take place! While the Constitution now 
proposed may be altered when ever nine states shall require it. Is it 
not therefore better to adopt this Constitution (even if it was not the 
best) which may be altered rather than to retain the present wretched 
system which never can? 


On the last day of the Massachusetts ratifying convention, Nathaniel Barrell 
switched sides and voted for ratification, explaining that the Constitution, 
“with all its imperfections,” was “excellent” as compared with the “essentially 
deficient” Articles of Confederation, and that it would be “more difficult” to 
amend the Articles than to reform the Constitution.*”” 


* Antifederalists naturally preferred to frame the issue facing the nation in the opposite way, 
as Melancton Smith did at the New York convention: “But the question was not whether the pres- 


ent confederation be a bad one but whether the proposed Constitution be a good one.” 
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Having presented the nation with a choice between the Articles and the 
Constitution, Federalists strenuously resisted their opponents’ efforts to 
offer—through either antecedent amendments or a second convention—an 
intermediate option: the Constitution with significant alterations made prior 
to ratification. Most Americans probably would have favored that interme- 
diate position had it been available to them.* Thus, at the New York conven- 
tion, Melancton Smith had questioned why the appropriate remedy for the 
Articles’ failure to grant Congress sufficient power was to move “into the con- 
trary and a more dangerous extreme.” Opinion in the nation had not changed 
so drastically over the several years since the Articles had been ratified, and 
most Americans probably did not approve of the extreme nationalizing and 
democracy-constraining aspects of the Constitution. John Dawson, a swing 
delegate at the Virginia convention who professed his support for an energetic 
federal government but not a consolidated one, probably was correct when he 
declared that had the Constitution “been presented to our view ten years ago, 
... it would have been considered as containing principles incompatible with 
republican liberty and therefore doomed to infamy.”*”° 

The Federalists managed—barely—to keep intermediate options off 
the table. With the nation’s choice limited to the Articles of Confederation 
and the unamended Constitution, the Federalists—again, barely—won the 
contest. 


* Lachlan McIntosh, a Georgian who had been a general in the Revolutionary War, favored 
an intermediate position, albeit of a slightly different sort. On the one hand, McIntosh acknowl- 
edged that the Constitution revealed “great judgment and abilities” and that the “exigencies of 
our national affairs requires some speedy and effectual remedy.” He also doubted that a second 
convention would feature the same “illustrious members” as the first, whom he deemed “the 
wisest and best that this or perhaps any other nation ever produced.” 

On the other hand, he did not consider the Framers “infallible,” and he worried that their 
popularity was “so great that the public voice seems to be for adopting the Constitution in the 
lump on its first appearance as a perfect system without inquiry or limitation of time or matter.” 
Yet, McIntosh believed, “[s]uch hasty resolutions have occasioned all the misfortunes that ever 
happened in governments.” Moreover, he considered the objections raised to the Constitution by 
Antifederalists such as Gerry and “Centinel” to be “very weighty.” Finally, McIntosh worried that 
unconditional ratification now would make it impossible to obtain amendments later because a 
northern majority, “once fixed in their saddles,” would resist changes. 

McIntosh therefore proposed a compromise solution—a sunset provision—that he hoped 
would “avoid the rocks on both sides of the question.” Instead of “binding ourselves and poster- 
ity forever to adopt the Constitution,” Georgians should ratify “only for a certain period of time 
during which they will have a fair trial of its effects.” Once that time had expired, they would 
“have it in their own power to adopt it again if they please for another period, either without or 


with any amendments they may find necessary.” 


The Bill of Rights 


Soon after the Philadelphia convention ended, James Madison sent a copy of 
the Constitution to his good friend and mentor, Thomas Jefferson, who was 
in Paris serving as American minister to France. Jefferson generally approved 
of what he saw in the document, though he noted one glaring omission: “[A] 
bill of rights is what the people are entitled to against every government on 
earth, general or particular, and what no just government should refuse, or rest 
on inference.” Jefferson had in mind constitutional provisions guaranteeing 
rights such as freedom of religion, freedom of the press, and jury trials in civil 
cases (not just criminal ones), as well as restrictions on standing armies and 
government-granted monopolies. John Adams, who was serving in London as 
American minister to Great Britain, had a similar reaction: He generally ap- 
proved of the Constitution but thought that a declaration of rights should have 
“preceded the model.”! 

Ina subsequent letter, Jefferson described his preferred strategy for obtain- 
ing such a bill of rights: “I wish with all my soul that the nine first conventions 
may accept the new Constitution, because this will secure to us the good it 
contains, which I think great and important. But I equally wish that the four 
latest conventions, whichever they be, may refuse to accede to it till a declara- 
tion of rights be annexed.” Jefferson thought this strategy would “command 
the offer of such a declaration,” which would “give to the whole fabric, perhaps, 
as much perfection as any one of that kind ever had.”™* 

A few months later, however, Jefferson changed his mind and decided that 
the Massachusetts convention’s approach of unconditional ratification with 
a recommendation of subsequent amendments was “far preferable, and will 
I hope be followed by those who are yet to decide.” Jefferson thought that if 
other states followed this strategy, “it is impossible but they must obtain the 


* As we saw in chapter 6, it was from this letter that Patrick Henry quoted at the Virginia rati- 
fying convention, eliciting a strong rebuke from Federalist delegates. 
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essential amendments.” He also stated that “[i]t will be more difficult if we lose 
this instrument, to recover what is good in it, than to correct what is bad after 
we shall have adopted it.”* 

Madison disagreed with Jefferson and Adams about the importance of a 
bill of rights. In a lengthy letter written to Jefferson in the fall of 1788, dis- 
cussed in greater detail later in this chapter, Madison explained that while 
he did not object to a declaration of rights—provided that it was carefully 
framed—he had never considered “the omission a material defect,’ and he 
thought the only substantial reason in favor of one was that many people 
strongly desired it. Madison believed that a declaration of rights against a 
government that was limited to enumerated powers, such as the new fed- 
eral government, would be superfluous. He also thought that “the jealousy 
of the subordinate [i.e., state] governments” would provide a greater secu- 
rity against federal usurpation of power than would a bill of rights. Most 
important, though, Madison believed that experience had demonstrated 
that words on a piece of paper would not deter committed majorities from 
trampling individual rights.* 

Yet Madison acknowledged that a bill of rights might nonetheless serve 
two useful purposes. First, a formal declaration of important rights might 
educate public opinion. Second, a bill of rights might provide a focal point 
around which to rally community sentiment in opposition to an oppressive 
government.* 

In his reply to Madison, Jefferson observed that a bill of rights, even if not 
completely efficacious, would nonetheless be useful. He also objected that in 
Madison’s “arguments in favor of a declaration of rights, you omit one which 
has great weight with me, the legal check which it puts into the hands of the 
judiciary. This is a body, which if rendered independent, and kept strictly to 
their own department merits great confidence for their learning and integrity.” 
That Madison neglected to consider the point about judicial enforceability is 
stunning from a modern perspective but perhaps understandable given how 
little the subject of judicial review was discussed at the Philadelphia conven- 
tion or in the state ratifying debates. Even when Antifederalists protested the 
omission of a bill of rights from the Constitution, which was often, they rarely 
said anything about judicial review.° 

Given Madison’s initial resistance to a bill of rights, it is greatly ironic that 
without his efforts, the Constitution probably would not have been amended 
to include one. It is also ironic that some critics of the Constitution, who de- 
manded a bill of rights as the price of supporting ratification, regarded the 
amendments that eventually were adopted as “little better than whip-syllabub, 
frothy and full of wind.”” 
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Five days before the Philadelphia convention ended, George Mason, the 
principal author of Virginia’s Declaration of Rights, suggested that a bill of 
rights be added to the Constitution, which he said would “give great quiet to 
the people.” Elbridge Gerry agreed and moved for the appointment of a com- 
mittee to prepare a bill of rights. Earlier in the convention, Charles Pinckney 
had unsuccessfully proposed a few provisions to safeguard particular rights, 
such as liberty of the press and the right not to have soldiers quartered in one’s 
home without one’s consent during time of peace. By contrast, the convention 
had approved Pinckney’s proposal to protect yet another individual right— 
the writ of habeas corpus (except in “cases of rebellion or invasion” when “the 
public safety” might require its suspension).* 

After a brief debate on Gerry’s motion, not a single delegation supported 
adding a bill of rights to the Constitution. The delegates’ dismissive reaction 


Figure 7.1 George Mason, who was principal author of the Virginia Declaration of 
Rights, a prominent participant in the deliberations of the Philadelphia convention, 
and then one of the nation’s leading Antifederalists. (Courtesy of Independence National 
Historical Park) 
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to his proposal may have been what Mason was referring to when he later told 
Jefferson that he had been offended “by the precipitate and intemperate, not 
to say indecent manner, in which the business was conducted during the last 
week of the Convention, after the patrons of this new plan found they had a 
decided majority in their favor.”° 

When Mason and Gerry subsequently refused to sign their names to the 
Constitution—“upon the most mature consideration ... and for motives of 
sincere patriotism,” as Mason assured Jefferson—one of their principal stated 
objections was the omission of a bill of rights. With the aid of hindsight, it is 
clear that the Federalists had made a major tactical blunder in not taking the 
proposal of Mason and Gerry more seriously.’ 

As we shall see in a moment, at the Philadelphia convention and in the state 
ratifying debates, Federalists made a series of arguments against adding a bill 
of rights to the Constitution. Whether they genuinely believed those argu- 
ments is an interesting question. According to James Wilson’s recollection, the 
idea of a bill of rights “never entered the mind of many of them [the delegates 
in Philadelphia],” and nothing was said on the subject until a few days before 
the convention’s adjournment. It seems likely, at that point, that most of the 
delegates would have opposed the proposal of Mason and Gerry simply out of 
fear of introducing new and contentious issues when they were so near to real- 
izing their goal of securing a consensus in favor of a vastly more powerful and 
less populist federal government." 

The delegates had been in Philadelphia for four long, mostly very hot 
months; Pierce Butler noted that the summer’s confinement had “injured 
my health much.” Many of them were living in uncomfortable accommoda- 
tions. In August, John Rutledge had noted “the extreme anxiety of many 
members of the convention to bring the business to an end.” Although 
Mason insisted that a bill of rights could “be prepared in a few hours” by 
drawing upon the example of declarations of rights in state constitutions, 
other delegates probably thought the task of agreeing upon one would take 
much longer.” 

Later, during the ratifying debates, Federalists simply parried all criticisms 
of the Constitution, including its omission ofa bill of rights. At that point, they 
were determined to avoid anything less than unconditional ratification. Yet 
had a bill of rights been proposed earlier in the Philadelphia convention and 
then incorporated into the Constitution, the Federalists’ position on this issue 
probably would have been very different. 

In opposing a bill of rights, Federalists made three principal arguments: that 
it was unnecessary, that it was dangerous, and that it was useless. The argu- 
ment that a bill of rights was unnecessary—an “idle and superfluous instru- 
ment,” according to Pennsylvania Federalist Benjamin Rush—had several 
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permutations. One reason for its being unnecessary, Federalists explained, 
was that the federal government was limited to the exercise of enumerated 
powers." 

Thus, for example, Federalists insisted that a constitutional ban on 
Congress’s passing laws abridging freedom of the press would have been su- 
perfluous, given that the Constitution granted Congress no power in the first 
place to interfere with such freedom. At the North Carolina ratifying conven- 
tion, James Iredell explained that adding rights limitations to grants of enu- 
merated powers was like “saying at the end of a power of attorney ... that the 
attorney should not exercise more power than was there given him’—a state- 
ment that was too obvious to bother including. As the Federalist “Landholder” 
more colorfully put it, the absence from the Constitution of explicit protection 
for liberty of the press should be of no more concern than the absence of pro- 
tection for liberty “of burial of the dead.” Congress had “no power to prohibit 
either, and can have no temptation.” 

Indeed, explicitly providing for such rights by amendment would have been 
risky, Federalists argued, because doing so could have been interpreted to 
imply that the unamended Constitution had indeed conferred upon Congress 
a power to abridge such rights. As Hamilton explained in The Federalist No. 
84, specifying rights limitations out of an abundance of caution was a dubious 
enterprise because it would furnish to men who were “disposed to usurp” a 
plausible “pretext to claim more [powers] than were granted. For why declare 
that things shall not be done which there is no power to do?”"® 

Federalists then explained why most state constitutions contained bills of 
rights, while the federal Constitution did not. Such protections were not su- 
perfluous in state constitutions because those charters treated states as gov- 
ernments of inherent—not enumerated—powers. That is, state constitutions 
presumed that all powers not denied to the state government had been granted 
to it, while the federal Constitution presumed the opposite with regard to the 
federal government."® 

As for the several state constitutions that did not contain bills of rights,* 
Federalists explained that those states had reasonably concluded that paper 
guarantees were not essential to protecting liberty. Observing that the state 
constitutions of South Carolina, New Jersey, New York, Connecticut, and 
Rhode Island contained no bill of rights, Wilson asked, “[W]hence comes 
this notion that in the United States there is no security without [one]?” 
Moreover, if a bill of rights was “not an essential or necessary measure” in state 


* Even state constitutions lacking a formal bill of rights contained scattered individual-rights 
protections. In this regard, they were similar to the federal Constitution. 
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constitutions that created governments of inherent power, then surely it was 
not only unnecessary but “highly imprudent” in a constitution creating a fed- 
eral government authorized to exercise only enumerated powers.”” 

In response to the Federalist argument that no bill of rights was neces- 
sary in a constitution grounded on the principle of enumerated powers, 
Antifederalists convincingly observed that some of Congress’s enumerated 
powers, such as that over taxation, could be used to interfere with some im- 
portant liberties, such as freedom of the press. Without an amendment ex- 
plicitly protecting that right, what would stop Congress, Mason asked, from 
imposing prohibitive taxes on newspapers that criticized the federal govern- 
ment? If a newspaper then challenged that tax as beyond Congress’s powers, 
what would stop Congress—as a “necessary and proper” means of execut- 
ing its taxing power—from mandating that the case be tried without a jury? 
Similarly, Patrick Henry warned that Congress’s expressly delegated power 
to define certain crimes and punishments could be used—in the absence of 
explicit rights protections—to inflict cruel and unusual punishments and ex- 
cessive fines. Especially given open-ended grants of power to Congress, such 
as the General Welfare Clause and the Necessary and Proper Clause, a bill 
of rights was vital. Without it, Mason told the Virginia ratifying convention, 
“implication might swallow up all our rights.” Had the Constitution explic- 
itly denied to Congress those powers that were not expressly delegated, one 
North Carolina Antifederalist allowed, then perhaps no bill of rights would 
have been necessary.'* 

Furthermore, Antifederalists noted that the enumerated-powers argument 
against a bill of rights was peculiar, given that the unamended Constitution 
actually did contain some explicit individual-liberties protections, such as the 
right to the writ of habeas corpus and the right to a jury trial in federal criminal 
cases. According to the Federalists’ logic, such rights provisions were superflu- 
ous: Why should the Constitution guarantee a jury trial in criminal cases if 
Congress had been delegated no power to abridge that right?* If the answer to 
this objection was that these rights had simply been inserted for greater cau- 
tion, then, Antifederalists argued, the same should be done for freedom of the 
press, the right to a jury trial in civil cases, and so forth. Even “if its necessity 
be doubtful,” Patrick Henry noted, a bill of rights would “exclude the possibil- 
ity of dispute.” It would also “satisfy the minds of the people,” according to a 


*In response to this counterargument, some Federalists maintained that these particular 
rights had to be reserved because Congress might otherwise claim that specific delegated powers 
were broad enough to warrant interfering with these rights. Concretely, Congress’s power to 
define federal crimes might be construed to authorize the elimination of jury trials, and its power 
over federal courts might be interpreted to authorize abrogation of the writ of habeas corpus. 
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North Carolina Antifederalist. Could the Federalists really be objecting that 
it would “consume too much paper?””” 

Asecond reason that a bill of rights was unnecessary, Federalists explained, 
was that the United States had a republican form of government. In a monar- 
chical system such as that of Great Britain, rights protections—such as those 
contained in the Magna Carta—were vitally important concessions from the 
king to the people. Yet in America, the people were sovereign, they had no 
rulers, and they retained all rights that had not been abdicated to the govern- 
ment’s control. Thus it made no sense, as Rush explained to the Pennsylvania 
ratifying convention, to have “a formal declaration that our natural rights are 
acquired from ourselves.” This was why, according to Wilson, many state con- 
stitutions did not contain bills of rights.”° 

Antifederalists responded—naturally enough—by asking why, according to 
this rationale, most state constitutions did contain bills of rights. Thus, Mason 
observed that even though the government of Virginia was “drawn from the 
people,” the convention that wrote the state constitution in 1776 nonetheless 
drafted a declaration of “great and important rights.” If such protections were 
deemed necessary against a state government in which “the people were sub- 
stantially and fully represented,” then they were even more critical in the context 
ofa federal government that had been designed to be well insulated from popular 
influence. Patrick Henry likewise noted that providing for a bill of rights in state 
constitutions but not the federal one was to “arm yourselves against the weak 
and defenseless and expose yourselves naked to the armed and powerful.””! 

A few Federalists offered yet a third reason that a bill of rights was un- 
necessary. When Mason proposed one at the Philadelphia convention, 
Roger Sherman responded that it would be superfluous because “[t]he state 
Declarations of Rights are not repealed by this Constitution, and being in 
force are sufficient.” This was a surprisingly weak argument, coming from 
someone as able as Sherman. As Mason immediately responded, under the 
Constitution’s Supremacy Clause, a federal statute could lawfully abridge a 
right protected by a state constitution. Moreover, as already noted, several 
state constitutions contained no bill of rights. How a federal version could be 
superfluous in those states was hard to fathom.” 

In addition to denying that a bill of rights was necessary, Federalists argued 
that it would be dangerous. Enumerating all the individual rights that war- 
ranted protection from government interference would be impossible. At the 
Pennsylvania ratifying convention, Wilson asked, “[W]ho will be bold enough 
to undertake to enumerate all the rights of the people?” Yet “if the enumera- 
tion is not complete,” he warned, “everything not expressly mentioned will 
be presumed to be purposely omitted.” In this way, Iredell explained, a bill of 


rights “might operate as a snare rather than a protection.””* 
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The best solution to the problem that a partial enumeration of rights 
would be dangerous—which Madison later called “one of the most plausible 
arguments I have ever heard against the admission of a bill of rights’—was 
to include in the bill of rights a provision expressly precluding the inference 
that listing some rights implied the nonexistence of others. Interestingly, 
the Antifederalists failed to advocate such a provision in response to the 
Federalists’ argument that a partial enumeration of rights would be danger- 
ous. However, when Madison ultimately drafted the Bill of Rights in the first 
Congress, he inserted precisely such a provision, which, as amended, became 
the Ninth Amendment, declaring that “the enumeration in the Constitution 
of certain rights shall not be construed to deny or disparage others retained by 
the people.”** 

Finally, Federalists argued that a bill of rights would be useless because 
it would amount simply to a “parchment barrier,” which would prove insuf- 
ficient to restrain determined majorities from doing as they pleased, especially 
during times of war or emergency. As Madison observed to Jefferson, “Should 
a rebellion or insurrection alarm the people as well as the government, and 
a suspension of the habeas corpus be dictated by the alarm, no written pro- 
hibitions on earth would prevent the measure.” As empirical support for this 
claim, Madison noted that bills of rights in state constitutions had not pre- 
vented “[r]epeated violations” by “overbearing majorities.” The true safeguard 
against federal government oppression, Madison insisted, would lie not in 
words on a piece of paper but in vigilant state governments and the system of 
checks and balances within the federal government.” 

Thus, at the Virginia ratifying convention, Federalist delegates noted that 
during the Revolutionary War, in spite of the command in the state Declaration 
of Rights that no man should be condemned without a fair trial, the legislature 
had in fact sentenced a man to death (a bill of attainder) and then seen him 
executed. In Connecticut, Sherman, like Madison, disparaged a bill of rights 
as a “parchment barrier”—“not worth even the trouble of writing.” Genuine 
protection for rights, Sherman insisted, came from the people’s exercising sig- 
nificant control over their government, thus ensuring that “rulers were inter- 
ested in preserving the rights.” Hamilton agreed that “the only solid basis of 
all our rights” must be “public opinion” and “the general spirit of the people 
and of the government.” Disparaging Antifederalist fears of systematic rights 
violations by the federal government, Rush wondered if his political adversar- 
ies were imagining “that this government was immediately to be administered 
by foreigners, strangers to our habits and opinions, and unconnected with our 
interests and prosperity.” 

Responding to the argument that a bill of rights would be useless was harder 
for Antifederalists because it represented a contestable empirical claim rather 
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than an analytically flawed conceptual point. The best response was probably 
Jefferson's: “Half a loaf is better than no bread.” Even if a bill of rights would not 
be “absolutely efficacious under all circumstances, it is of great potency always 
and rarely inefficacious.” At the Pennsylvania ratifying convention, Antifederalist 
William Findley similarly wondered whether, “because all securities are broken, 
shall we have none? Is it not a new doctrine that because a good government, ill 
administered, produces mischief, therefore we ought to be indifferent about it?””’ 

Finally, a few southern Federalists added their own peculiar argument 
against a bill of rights. Charles Cotesworth Pinckney told the South Carolina 
House of Representatives that bills of rights generally began with declara- 
tions that all people are “by nature born free.” Yet southerners could make that 
claim only “with a very bad grace, when a large part of our property consists in 
men who are actually born slaves.””* 


As we have seen, early in the ratifying contest, Federalists staunchly resisted 
all proposals for amending the Constitution—whether addressed to securing 
individual-rights protections or to changing the structure and limiting the 
powers of the federal government. To many Federalists, proposed amend- 
ments were simply a pretext for gutting the Constitution they had struggled 
so mightily to create.” 

Early in 1788, Edward Carrington told Madison that because Patrick Henry 
had not “even once specified the amendments he would have in the project,” 
it was fair to infer that his true objective was to divide the union. George 
Nicholas confirmed that while Henry was in fact an enemy to the union, he 
would “industriously conceal” his “real sentiments” and speak “only of amend- 
ments,” so as not to alienate those who, while objecting “to particular parts 
of the Constitution,” nonetheless opposed a dissolution of the confederacy. 
Madison told Randolph that Henry was “driving at a southern confederacy” 
and was “not farther concurring in the plan of amendments than as he hopes 
to render it subservient to his real designs.” Madison noted how easy it would 
be for “those who secretly aim at disunion . . . to carry on their schemes under 
the mask of contending for alterations popular in some places and known to be 
inadmissible in others.”*° 

Not until facing probable defeat at the Massachusetts ratifying convention 
did Federalists promise to recommend subsequent amendments, including a 
bill of rights, in exchange for swing delegates’ support of unconditional ratifi- 
cation. The concession worked: Delegates who had earlier expressed opposi- 
tion to the Constitution now voted to ratify it—with the recommendation of 
subsequent amendments.*! 

Massachusetts was the sixth state to ratify the Constitution. In every state 
but one (Maryland) that ratified afterward, the ratifying conventions, with 
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the acquiescence of Federalists, recommended subsequent amendments. In 
several of these states, where votes were very close, the Federalists’ conces- 
sion was probably instrumental to securing ratification. For at least some 
undecided delegates, “the custom of recommending amendments with the 
adoptions” set their minds at ease. Indeed, the Virginia legislature might well 
have refused even to call a ratifying convention were the delegates’ agenda 
not framed so as to permit the consideration of amendments. Even in a state 
such as South Carolina, where the Federalists’ margin of victory was suffi- 
ciently large that the promise to support subsequent amendments probably 
had been unnecessary to securing ratification, Federalists still made the 
concession—perhaps with the goal of reconciling disgruntled Antifederalists 
to the Constitution.» 

As we saw in chapter 6, once Federalists had conceded on the question 
of amendments, much of the subsequent debate—in other states, if not 
so much in Massachusetts—was over whether such amendments would 
be an antecedent condition of ratification or simply recommendations 
to be considered by Congress after the Constitution had gone into effect. 
Although most Antifederalists vigorously protested the notion of ratifying 
the Constitution on the mere recommendation of subsequent amendments, 
Federalists in every state successfully resisted anything resembling condi- 
tional ratification.** 

The amendments recommended by the various state conventions fell 
into two general categories. One set consisted of safeguards for individual 
rights, such as those that dominate our Bill of Rights—for example, free- 
dom of the press, free exercise of religion, the right to a jury trial in civil and 
criminal cases, and various additional procedural safeguards for criminal 
defendants. 

The other category consisted of amendments to limit congressional 
powers and to alter the structure of the federal government. Among the 
amendments curtailing congressional power was a general one limiting 
Congress to expressly delegated powers and specific ones limiting its au- 
thority to tax; to create standing armies and call up state militias into fed- 
eral service; and to set the times, places, and manner of federal elections. 
Among the amendments proposing structural changes to the federal gov- 
ernment were ones increasing the size of the House, reducing the extent 
to which powers were shared between the Senate and the president, cur- 
tailing the jurisdiction of the federal courts, and imposing mandatory ro- 
tation in office for senators and presidents. For the most part, Federalists 
staunchly resisted the structural and power-limiting amendments, while 
acquiescing—with varying degrees of reluctance—to those amendments 
protecting individual rights.** 
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Madison played a critical role in the adoption of the Bill of Rights, just as he 
had in bringing about the Constitutional Convention, setting its agenda, en- 
suring its success, and securing the ratification of its handiwork in Virginia. 
Without Madison’s perseverance, there would not have been a Bill of Rights.** 

In the final days of the Virginia ratifying convention, Patrick Henry had 
promised that he would be “a peaceable citizen,” refrain from advocating 
violence, and seek to “remove the defects of that system [the Constitution] 
in a constitutional way.” In fact, he turned his attention to retaliating against 
Madison—perhaps partly to avenge Henry’s defeat at the Virginia convention 
and partly to prevent his adversary’s seizing control over the project of con- 
stitutional amendments and steering it away from the proposals that Henry 
considered most important. According to the subsequent account of Henry’s 
son-in-law, Spencer Roane (who was a longtime justice on Virginia’s highest 
court), Henry’s “prejudice against Madison always remained in some degree,” 
as he had been “astonished that Madison would take the Constitution, admit- 
ting its defects, and in a season of perfect peace.” Six months after Virginia’s 
ratification of the Constitution, one of Madison’s political allies reported to 
him that a majority of the Virginia legislature, under Henry’s influence, was 
“disposed to do every thing they can to disappoint and hurt your feelings.”** 

Despite his defeat at the Virginia convention, Henry continued to exercise 
extraordinary political clout in the state. Madison called him “omnipotent” 
within the Virginia legislature. Washington remarked that Henry’s “edicts” 
were meeting “with less opposition by the majority of that body than those of 
the Grand Monarch are in the Parliaments of France. He has only to say let this 
be law—and it is law.”*’ 

In October 1788, after visiting Mount Vernon, Carrington told Madison of 
Washington’s concern that under Henry’s influence, “anti-federalism will be 
the actuating principle” of the fall session of the Virginia legislature, and that 
“great circumspection is necessary to prevent very mischievous effects from 
a cooperation in the insidious proposition of New York” for a second conven- 
tion. Madison was convinced that Henry’s “enmity was levelled . . . against the 
whole system,” and its destruction remained “the secret wish of his [Henry’s] 
heart and the real object of his pursuit.” Madison was also “certain that a clear 
majority of the Assembly are enemies to the [new federal] government.”** 

Indeed, Patrick Henry told Richard Henry Lee that fall, after the 
Confederation Congress had enacted an ordinance setting the date and place 
for the new national government to commence operations, that he remained 
determined to secure “substantial amendments” from Congress. Yet Henry 
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believed that the Federalists possessed too little zeal for the preservation of 
liberty to support the sort of amendments he considered necessary—such as 
limiting Congress’s power to impose direct taxes and summon state militias 
into federal service. Were Congress to reject such amendments, Henry pre- 
dicted, resistance to the Constitution would not remain “temperate,” and he 
“dread[ed] the consequences.” Although professing a wish not to “see the day 
when it shall be the duty of whiggish Americans to seek for shelter under any 
other government than that of the United States,” Henry insisted that “the 
American union depends on the success of amendments.”*” 

When the Virginia legislature convened in October, Henry told the House 
of Delegates, according to an account provided to Washington by his lawyer, 
Charles Lee (a younger brother of Henry Lee and cousin of Richard Henry 
Lee), that he would “oppose every measure tending to the organization of the 
[federal] government unless accompanied with measures for the amendment 
of the Constitution,” and that he favored assembling a second convention “as 
soon as practicable” for that purpose. Lee also reported that Henry was con- 
sidering introducing a resolution containing “a direct and indecent censure on 
all those who have befriended the new constitution, holding them forth as the 
betrayers of the dearest rights of the people.” According to Federalist delegate 
George Lee Turberville, Henry “launched into a field of declamation” in which 
he “brought all the imaginary horrors of the new government upon us.”*” 

To advance his goal of securing substantial constitutional amendments, 
Henry was determined to keep Madison out of the US Senate. Washington, 
who was reportedly “alarmed from a prospect” that the Virginia legisla- 
ture would select Antifederalist senators, was of the “decided opinion” that 
Madison, who was “very well established in the confidence of the people,” 
should put himself forward as a candidate. Although Madison had failed to 
indicate to his allies in the Virginia legislature whether he even wished to be 
considered for an appointment to the Senate, they nonetheless, according to 
a report Henry Lee made to Madison, “exerted themselves [on] your behalf,” 
which was a “strong testimonial of the unbounded attachment” they had for 
Madison.*! 

However, Patrick Henry, convinced that Virginia's efforts to secure amend- 
ments would be “to no purpose . .. if one of her senators had been found ad- 
verse to that scheme,” reportedly declared that “no person who wishes the 
Constitution to be amended should vote for Mr. Madison to be in the Senate.” 
Henry Lee told Madison that Patrick Henry “exclaimed against your political 
character and pronounced you unworthy of the confidence of the people in the 
station of senator.” Reportedly, Henry even warned that Madison’s “election 
would terminate in producing rivulets of blood throughout the land.” A whis- 
pering campaign in the House of Delegates alleged that Madison had been “an 
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advocate for the surrender of the navigation of the Mississippi”—a “misunder- 
standing [that] had the effect of reality,” according to Henry Lee.” 

Lee also reported that Patrick Henry’s “declarations followed by artful 
management without doors were successful.” The Virginia legislature se- 
lected two Antifederalists, Richard Henry Lee and William Grayson, as US 
senators. Madison ran third in the balloting, nine votes behind Grayson and 
twenty-one behind Lee. Patrick Henry gleefully reported that the result had 
“much displeased” the Federalists, who had “urged his [Madison’s] election 
most warmly, claiming as a sort of right the admission of one Federal member.” 
Madison told Randolph that, given the “present temper and disproportionate 
number of the Antifederal part of the Assembly,” he was surprised he had won 
as many votes as he had. Washington reported that Federalists were “exceed- 
ingly mortified” by the result. 

Moreover, in response to the New York convention’s circular letter, the 
Virginia House of Delegates voted by eighty-five to thirty-nine—with the 
Senate concurring—to petition Congress to call a second constitutional con- 
vention immediately, and the legislature sent a letter to other states urging 
them to do likewise. Henry Lee concluded that under Patrick Henry’s influ- 
ence, “every measure succeeds which menaces the existence of the [new fed- 
eral] government.” Madison’s ally Turberville similarly declared that “[t]he 
triumph of anti-federalism is complete.” He attributed the Antifederalists’ 
large legislative majority less to public opinion in Virginia “verging towards 
Antifederalism” than to the disbanding and “unsuspicious inattention” of 
Federalists after their victory at the ratifying convention, which had rendered 
them vulnerable to the determined efforts of a “designing” minority.** 

In addition to having the Virginia legislature elect Antifederalists to the US 
Senate and petition Congress for a second constitutional convention, Patrick 
Henry was determined to keep Madison out of the House of Representatives. 
Madison told Randolph that he was willing “to afford any service” that would 
help put the new government “into quiet and successful operation,” but he 
confided that “the real object of my preference” was the House. Any service 
he could render there could “only be to the public, and not even in imputation, 
to myself.” In addition, Madison supposed “the arrangements for the popular 
elections may secure me against any competition which would require on my 
part any step that would speak a solicitude which I do not feel, or have the 
appearance of a spirit of electioneering which I despise.” Yet he worried that 
Antifederalists in the Virginia legislature would “be equally successful to shut 
the door of the other house against me.”** 

Madison was right to be concerned. Turberville reported to him from 
Richmond that, although it was unusual for the House of Delegates “to bend 
its utmost efforts against an individual,” the majority’s object was plainly to 
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prevent Madison’s election to the House as well. Carrington confirmed to 
Madison that “the Antis have leveled every effort at you.” * 

At Patrick Henry’s urging, the legislature provided that Virginia’s seats in 
the US House of Representatives would be contested in districts—rather than 
at large—and then gerrymandered* the district that included Madison’s home 
county of Orange. According to Madison, Henry took “pains in forming the 
counties into districts” to combine Orange with those counties “most devoted 
to his [Henry’s] politics and most likely to be swayed by the prejudices excited 
against me.” After the gerrymander, Mason noted reports that Madison would 
lose if he ran, given the district’s composition, and one of Madison’s allies re- 
ported to him that his election was now “extremely doubtful.” 

Henry also prevailed upon the legislature to impose a one-year district 
residency requirement on congressional candidates, which would preclude 
Madison from seeking election from a more favorably constituted House dis- 
trict.‘ Henry even persuaded the legislature to reappoint Madison as one of 
Virginia’s delegates to the lame-duck session of the Confederation Congress, 
“with no other view,” according to Turberville, but to keep Madison out of the 
state and preoccupied, while “some favored man, some minion of his [Henry’s]” 
campaigned for the seat. Madison thought that he could not easily decline the 
reappointment without his actions being subject to “misinterpretation.”** 

Henry then recruited James Monroe, a popular Revolutionary War hero 
who had served with Washington at the battle of Trenton and possessed a 
commanding physical presence, to run against Madison, who was slight of 
stature and whose poor health had kept him out of combat duty during the 
war. Monroe, at the Virginia ratifying convention and in a formal statement 
of his views that he ultimately decided not to publish, had voiced the usual 
Antifederalist concerns about the Constitution—including Congress’s vastly 
expanded taxing power, the omission of a bill of rights, the broad jurisdiction 
of the federal courts, and the insulation of senators and presidents from direct 
political accountability.” 

Prior to the Philadelphia convention, Madison and Monroe had been friends 
and had even become partners in land speculation in upstate New York. But 
Monroe believed—there is no evidence he was right—that in the fall of 1786, 
Madison had helped to thwart Monroe’s wish to be appointed by the Virginia 


* The term “gerrymander” did not exist in 1788. It was named for Elbridge Gerry, whose polit- 
ical party (the Democratic-Republicans) had drawn state senate districts, including one shaped 
like a salamander, to their advantage when he was governor of Massachusetts in 1812. 

Because the Constitution requires only that congressional representatives reside in their 
state—not in their district—this law was arguably unconstitutional. In 1807, a House committee 
concluded that a similar Maryland law was unconstitutional. 
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Figure 7.2 James Monroe, who studied law under Thomas Jefferson and served as a 
Virginia delegate to the Confederation Congress, and later became secretary of state 
and secretary of war in the Madison administration and then the fifth president of the 
United States. (Library of Congress) 


legislature to the state’s delegation to the Philadelphia convention.* At the 
time, Monroe had complained to Jefferson that Madison, “upon whose friend- 
ship I have calculated, whose views I have favored and with whom I have held 
the most confidential correspondence,” was “in strict league with [Governor 
Randolph] and has, I have strong reason to believe, concurred in arrangements 
unfavorable to me.” The two Jefferson acolytes had then been on opposite sides 
at the Virginia ratifying convention. Thus, Monroe may have seen the congres- 
sional contest as an opportunity to avenge a perceived wrong.*° 

As the election contest unfolded, Madison was initially inclined to remain 
at his congressional post in New York City and leave electoral matters “to their 
own course in Virginia.” In addition to his precarious health, which made travel 
difficult for him in general, Madison found the prospect of journeying home 
that winter “disagreeable” for other reasons as well. He worried that returning 


* While Monroe believed that his suspicions were “supported by some strong circumstances,” 
he conceded that he might be mistaken and hoped that he was. 
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to Orange County would have an “electioneering appearance,” which he found 
objectionable. In addition, he was planning to devote the winter months to 
an unidentified project that required access to the papers of Congress, which 
were in New York.*! 

Yet Madison was receiving what he later described as “pressing exhorta- 
tions” from friends and allies to return home “to counteract the machinations 
against my election into the House.” One friend, Burgess Ball, told Madison 
that he “must take some trouble, however disagreeable it may be,” and return 
“immediately.” Only Madison’s attendance at public meetings could frustrate 
the designs of “that Great Man [Henry].” Carrington likewise urged Madison 
to “come into this district at an early period in order to counteract a number 
of reports which may take hold upon the minds of the people—it is busily cir- 
culated that you declared in Convention that the Constitution required no al- 
teration whatever.” Madison ultimately took his friends’ advice and returned 
home to campaign against Monroe.” 


As we have seen, as late as October 1788, Madison continued to regard the 
omission of a bill of rights as, at most, a minor defect in the Constitution. In a 
letter to Jefferson that month, he enumerated the arguments against amending 
the Constitution to include one. Madison agreed with Wilson’s point that a bill 
of rights was largely superfluous with regard to a government of enumerated 
powers, such as the federal government. He was also convinced that the “true 
grounds of opposition” to the Constitution had nothing to do with the absence 
of a bill of rights but rather derived from the provisions “relating to treaties, to 
paper money, and to contracts.” 

Madison also feared “that a positive declaration of some of the most essen- 
tial rights could not be obtained in the requisite latitude.” Specifically, he wor- 
ried that the rights of religious conscience, “if submitted to public definition, 
would be narrowed much more than they are likely ever to be by an assumed 
power.” As evidence, Madison noted that some New Englanders had objected 
to the Constitution because it prohibited religious tests for federal office and 
thus opened the door to “Jews, Turks and infidels.”** 

Madison’s principal objection to a bill of rights, however, was that it was 
unlikely to cure the pathologies of republican government. For Madison, “the 
danger of oppression” resided “[w]herever the real power in a government lies.” 
In a republican system of government, “the real power lies in the majority of 
the community and the invasion of private rights is chiefly to be apprehended, 
not from acts of government contrary to the sense of its constituents, but from 
acts in which the government is the mere instrument of the major number of 
the constituents.” In a monarchical system, where “abuses of power issu[e] 
from a very different quarter” and “the latent force of the nation is superior 
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to that of the sovereign,” a bill of rights could be of “great effect, as a standard 
for trying the validity of public acts, and a signal for rousing and uniting the 
superior force of the community.” By contrast, in a republican government, 
where “the political and physical power may be considered as vested in the 
same hands”—those of the majority—there could be no “appeal to any other 
force within the community.”* 

Concretely, Madison believed that “experience proves the inefficacy of a bill 
of rights on those occasions when its control is most needed.” He told Jefferson, 
“Repeated violations of these parchment barriers have been committed by over- 
bearing majorities in every state.” For example, in Virginia, the Declaration of 
Rights had been “violated in every instance where it has been opposed to a popu- 
lar current.” Despite the Declaration’s explicit protection for liberty of conscience, 
Madison was certain that the legislature would have instituted a religious estab- 
lishment had it discovered, as expected, that a majority of people favored one. 
As he had told the Virginia ratifying convention, “a bill of rights would be a poor 
protection for [religious] liberty” where a single majority sect existed. Freedom 
of religion derived “from that multiplicity of sects which pervades America.” 
Where “there is such a variety of sects, there cannot be a majority of any one sect 
to oppress and persecute the rest.” In the end, Madison was convinced that the 
restriction of Congress to enumerated powers, the greater variety of interests rep- 
resented at the federal level, and the watchful eye of the state governments would 
afford greater security to individual liberty than could a bill of rights.°° 

Yet, despite all these reservations, Madison told Jefferson he was not ada- 
mantly opposed to adding a bill of rights to the Constitution, partly because 
“jt is anxiously desired by others.” He conceded that many of those arguing for 
amendments, “particularly in Virginia,” did so “from the most honorable and 
patriotic motives.” Even among Federalists, Madison noted, “there are some 
who wish for further guards to public liberty and individual rights.”*’ 

Indeed, in his letter to Jefferson, Madison went so far as to declare that a 
bill of rights “might be of use” and that his “own opinion ha[d] always been in 
favor ofa bill of rights,” provided it was carefully framed so as not to imply that 
Congress possessed powers beyond those that were enumerated. Madison 
identified two principal advantages to a bill of rights, “which, though less es- 
sential than in other governments, sufficiently recommend the precaution.” 
First, “[t]he political truths declared in that solemn manner acquire by degrees 
the character of fundamental maxims of free government and as they become 
incorporated with the national sentiment, counteract the impulses of interest 
and passion.” Second, even though the danger of oppression in republican gov- 
ernments derived mostly from “interested majorities,” on the few occasions 
when government officials usurped power, a bill of rights would be “a good 


ground for an appeal to the sense of the community.” 
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Assuming that a bill of rights was appropriate, Madison was inclined to 
think that “absolute restrictions in cases that are doubtful or where emergen- 
cies may overrule them ought to be avoided.” This was because “[t]he restric- 
tions, however strongly marked on paper, will never be regarded when opposed 
to the decided sense of the public, and after repeated violations in extraordi- 
nary cases, they will lose even their ordinary efficacy.”” 

In addition to describing his thoughts on the merits of a bill of rights, 
Madison told Jefferson that it now appeared likely that one would be added 
to the Constitution. Two months later, in December 1788, Madison observed, 
again in a letter to Jefferson, that even Federalists were “generally agreed that 
the system [i.e., the Constitution] should be revised” —“some from an ap- 
probation of particular amendments, others from a spirit of conciliation.” Yet 
Federalists wanted “the revisal to be carried no farther than to supply addi- 
tional guards for liberty, without abridging the sum of power transferred from 
the states to the general government.” 

Moreover, while many Federalists were now willing to support individual- 
rights amendments, they were resolutely opposed, according to Madison, to 
running “the risk of another convention.” Although conceding that some of 
those who were “zealous for a second convention” were “no doubt friends to 
an effective government and even to the substance of the particular govern- 
ment in question,” Madison was convinced “that there are others who urge a 
second convention with the insidious hope of throwing all things into confu- 
sion and of subverting the fabric just established, ifnot the union itself.” He ex- 
pressed hope that the first Congress would propose “every desirable safeguard 
for popular rights and by thus separating the well meaning from the designing 
opponents, fix on the latter their true character, and give to the government its 
due popularity and stability.’® 

During his congressional contest against Monroe in early 1789, Madison 
publicly advocated a bill of rights for the first time. He would quickly take over 
the campaign for one, much as he had seized the initiative in organizing the 
Philadelphia convention and in promoting ratification of the Constitution in 
Virginia. This is almost precisely what Patrick Henry had feared. Late in 1788, 
he had warned Richard Henry Lee that “[t}he universal cry is foramendments, 
and the Federal|ist]s are obliged to join in it; but whether to amuse, or conceal 
other views seems dubious.” Henry believed that “the American union de- 
pends on the success of amendments” and that Antifederalists could not “trust 
their safety to those whose late proceedings, if they do not manifest enmity to 
public liberty, yet show too little solicitude or zeal for its preservation.” 

In the congressional district that Madison was contesting, a bill of rights 
commanded strong support, especially among the many Baptists—Madison’s 
friend Burgess Ball observed that “the Baptist interest seems every where to 
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prevail”—who had been persecuted in Virginia for their religious views within 
the preceding decade. Federalist David Jameson, Jr., who represented Culpeper 
County in the House of Delegates, urged Madison to make a public address “to 
remove some false prejudices,” which Jameson apprehended “were predominat- 
ing in this county against you.” With “evil minds using every measure which 
envy or malice can suggest to our prejudice,” Jameson wrote, much depended 
on Madison’s overcoming that natural “restraint we otherwise should feel.”® 

George Nicholas told Madison, “Every art has been used to prejudice the 
minds of the people against you.” He accused Patrick Henry of spreading 
rumors that Madison had “tricked this country [i.e., Virginia] into the business 
by the manner in which you [Madison] first proposed a general convention to 
our legislature; that you had a chief hand in sending forth the Constitution 
from the convention without the amendments generally wished; and that you 
are now opposed to all amendments.” The opposition to Madison’s election, 
Nicholas argued, should be seen as “an attack on the Constitution itself.” He 
urged Madison to write public letters declaring his views and to justify his 
doing so on the grounds that his absence from the district and the short time 
remaining before the election left him no other options for responding to 
Henry’s slanders. Nicholas also encouraged Madison to state that, if elected, 
he would “consider it as [his] duty to procure the adoption” of all the amend- 
ments proposed by the Virginia ratifying convention, regardless of his “private 
opinion of any particular amendment.” 

Madison complained to Washington that “[i]t has been very industriously 
inculcated that I am dogmatically attached to the Constitution in every clause, 
syllable and letter, and therefore not a single amendment will be promoted by 
my vote, either from conviction ora spirit of accommodation.” He worried that 
such rumors, though “most likely to affect the election,” were “most difficult to 
be combated with success, within the limited period.”® 

So Madison did as his friends urged. Reporting to Washington that he had 
made “great use of epistolary means,” Madison wrote several letters, some of 
which were published in newspapers, that contradicted the erroneous rumors 
being circulated about him. The frail Madison also stumped across the dis- 
trict in harsh winter conditions. On one occasion, he suffered frostbite on his 
nose after traveling twelve miles to discuss constitutional issues with a group 
of Dutchmen at a church. Occasionally, he and Monroe even made joint ap- 


pearances on the campaign trail.°™* 


* After the election, Madison told Jefferson that he and Monroe had managed to maintain 
the distinction “between political and personal views, and [thus] saved our friendship from the 
smallest diminution.” Decades later, Madison recalled that “there never was an atom of ill will 
between” him and Monroe, despite their spending “days of considerable excitement” jointly ad- 
dressing political gatherings. 
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With the question of whether to amend the Constitution to include a bill of 
rights becoming the dominant issue in the contest, Madison explained in his 
public letters that he had “thought it proper to give written communications of 
my real opinions” in order to “rectify the mistakes” circulating in the district. 
Contrary to the rumor that he was “a strenuous advocate for the perfection 
of the Constitution as it stands, and an inflexible opponent to the change of a 
single letter,” Madison insisted that in fact he had always “thought it might be 
improved in several points.” Indeed, he had been “an unsuccessful advocate in 
the general convention, which framed the instrument, for several of the very 
amendments since recommended by this and other states,” such as requiring 
a periodic increase in the size of the House and limiting the jurisdiction of the 
federal courts. Yet Madison also acknowledged that he had never seen “those 
serious dangers which have alarmed many respectable citizens” with regard to 
the unamended Constitution.” 

Furthermore, Madison explained that until the Constitution had been 
safely ratified, he had opposed antecedent amendments “as opening a door for 
endless and dangerous contentions among the states, and giving an opportu- 
nity to the secret enemies of the union to promote its dissolution.” Yet now 
that the Constitution had been adopted, Madison believed that amendments, 
“if pursued with a proper moderation and in a proper mode, will be not only 
safe, but may serve the double purpose of satisfying the minds of well mean- 
ing opponents and of providing additional guards in favor of liberty.” Madison 
emphasized that whether or not he personally favored particular amendments, 
he would feel himself bound “by the strongest motives to wish for such an al- 
teration of it [the Constitution], as may banish the party heats, which have so 
long and so injuriously prevailed.” However, Madison emphatically rejected 
the proposed amendment to limit Congress’s power to impose direct taxes. 

In terms of how amendments should be pursued, Madison argued that it 
would be more “expeditious” and “certain” for Congress to propose them than 
for the states to call a second convention to recommend them (though he con- 
ceded that, under Article V of the Constitution, Congress had no discretion 
to refuse to call a convention if two-thirds of the states petitioned for one). 
Congress was scheduled to meet in March, Madison observed, and when it 
did, it could quickly prepare amendments and immediately submit them to the 
states, whereas a convention could not take place until the requisite number 
of states had assembled their legislatures and applied to Congress for one. 
Madison also argued that some state legislatures that would not support call- 
ing a convention would have no objection to particular amendments. Finally, 
he urged that securing amendments through Congress was “the safest mode” 
of proceeding because Congress would “probably be careful not to destroy or 
endanger” the new government. By contrast, a second convention, “meeting 
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in the present ferment of parties and containing perhaps insidious characters 
from different parts of America, would at least spread a general alarm, and be 
but too likely to turn every thing into confusion and uncertainty.” 

In his public letters, Madison also seized the opportunity to respond to 
rumors not only that he opposed all amendments but that he had “ceased to be 
a friend to the rights of conscience.” Quite to the contrary, Madison insisted, 
it was now his “sincere opinion” that the first federal Congress ought to “rec- 
ommend to the states for ratification the most satisfactory provisions for all 
essential rights,” including specifically “the rights of conscience in the fullest 
latitude.””° 

Most of the Central Virginia Baptists, whose primary concern was the ab- 
sence of any explicit constitutional protection for religious liberty, probably 
were inclined to believe Madison’s promises. He had defended them from per- 
secution by the state’s Anglican establishment in the 1770s, supported a right 
of religious liberty in the Virginia Declaration of Rights of 1776, helped defeat 
a bill in the state legislature in 1785 that would have imposed a tax in support 
of teachers of the Christian religion, and played a critical role the following 
year in enacting Virginia’s Statute for Religious Freedom. Such a consistent 
history of defending the rights of religious minorities gave Madison enormous 
credibility with the Virginia Baptists.”’ 

The electoral contest was closely fought, and the outcome remained uncer- 
tain until the votes had been counted. In the end, Madison defeated Monroe by 
57 to 43 percent among the roughly twenty-two hundred district residents who 
turned out to vote despite a heavy snowfall. Carrington wrote Madison that 
his “personal attendance in the district” had produced “an extensive change” 
in opinion, without which he probably would have lost. Madison agreed, tell- 
ing Randolph that only his personal appearance had enabled him “to repel the 
multiplied falsehoods which circulated.” Madison’s endorsement of a bill of 
rights—not just his return to the district to campaign—probably had been 
critical to his victory. His triumph was important because, as Nicholas had ob- 
served, other states would interpret Madison’s exclusion from both the House 
and the Senate as “an expression of dislike to the Constitution both by the 
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[Virginia] legislature and the people. 


Madison and the Bill of Rights in Congress 


Federalists had promised to support constitutional amendments in exchange 
for favorable votes on ratification by swing delegates at several state conven- 
tions. They had sought to reassure doubters that the Constitution, as one 
Massachusetts Federalist explained, “with the proposed amendments, which 
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will certainly take place, will operate less injuriously than many suppose.” 
Whether the Federalists would actually honor their promises for amendments 
after ratification had been accomplished, however, was anybody’s guess.”* 

After his state’s convention had ratified the Constitution, New Hampshire 
Federalist Tobias Lear told Washington that the amendments recommended 
by the convention “were drawn up more with a view of softening and concili- 
ating the adoption to some who were moderate in their opposition than from 
an expectation that they would ever be engrafted in the Constitution.” Many 
Antifederalists suspected as much. Early in 1789, New York Antifederalist 
leader Melancton Smith wrote, “The fair promises and pretensions of most of 
the leading men who were in favor of the new system are mere illusions. They 
intend to urge the execution of the plan in its present form.” At the Virginia 
convention, Monroe had offered a similar prediction: “Adopt it now, uncon- 
ditionally, ... and it will never be amended, not even when experience shall 
have proved its defects. An alteration would be a diminution of [Congress’s] 
power, and there will be great exertions made to prevent it.” It was Madison 
who would ensure that the amendments became a reality.” 

The first congressional elections would prove critical not only to the op- 
eration of the new national government but also to the prospects of a bill of 
rights. Soon after Virginia ratified the Constitution, Washington told James 
McHenry of Maryland that the Antifederalists remained committed to “ob- 
taining great and essential changes” to the Constitution and that some of 
them were not above using “insidious means to prevent its [the federal govern- 
ment’s] organization.” The reports he received from visitors to Mount Vernon, 
Washington wrote, “lead me to expect that a considerable effort will be made 
to procure the election of Antifederalists to the first federal Congress” in order 
“to undo all that has been done.” Thus, Washington considered it crucial that 
“the worthiest citizens” be elected to the House and to state legislatures, which 
would choose US senators.* To the first federal representatives would be en- 
trusted a “point of no common delicacy”: how to effect such “amendments as 
might be really proper and generally satisfactory without producing or at least 
fostering such a spirit of innovation as will overturn the whole system.” 

Throughout the nation in the fall of 1788 and the winter of 1788-89, 
both in state legislative races and in contests for seats in the first House of 
Representatives, Antifederalists urged voters to support candidates who 
were committed to securing early amendments to the Constitution. This 
might be the “last opportunity,” the Pennsylvania Antifederalist “Centinel” 


* Others wrote to Washington to tell him, in Hamilton’s words, that “on your acceptance of 
the office of president the success of the new government in its commencement may materially 


depend.” 
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warned people, “to preserve their liberties, as the new Congress will have it 
in [its] power to establish despotism without violating the principles of the 
Constitution.” By contrast, many Federalists urged voters not to support 
Antifederalists who had recently opposed ratification of the Constitution 
and would now (they charged) seek to block its implementation in Congress 
under the pretext of securing amendments. Thus, one Pennsylvania Federalist 
warned that if Antifederalists were permitted “to creep into the general [i.e., 
federal] government,” they would “clog its wheels and retard its motions by 
endeavoring to foist in a train of amendments.” He urged the people that, 
having enacted the Constitution “in name,” they must now elect Federalists to 
Congress to ensure that it was adopted “in practice.” 

In the contests for seats in the first Congress, Antifederalists won only 
eleven out of the fifty-nine that were at stake in the House, and only two of the 
twenty-two at issue in the Senate (the Virginia seats, which Patrick Henry had 
orchestrated). The failure of North Carolina and Rhode Island to ratify the 
Constitution yet meant that those states could not participate in the inaugu- 
ral federal Congress, which probably deprived Antifederalists of several addi- 
tional seats in the House and Senate. In addition, Federalists used their control 
of several state legislatures to mandate at-large elections for the House, which 
enabled them to sweep the congressional races in those states and contributed 
to the size of their majority in that body. Despondency or disillusionment over 
failing to block ratification may have led to low turnout among Antifederalist 
voters in congressional elections in several states. Finally, promises by some 
Federalist candidates to support amendments to the Constitution may also 
have neutralized the effectiveness of Antifederalist appeals to voters.” 

As Madison prepared to enter the House—service that he was not rel- 
ishing because he saw few among his fellow representatives who would be 
inclined to “share in the drudgery of business”—he anticipated that a bill 
of rights would emerge, despite the Antifederalists’ surprisingly slim repre- 
sentation. He told Jefferson that he expected “some conciliatory sacrifices 
will be made, in order to extinguish opposition to the system, or at least 
break the force of it, by detaching the deluded opponents from their design- 
ing leaders.” Another Virginia Federalist congressman, Richard Bland Lee, 
the younger brother of Henry and Charles Lee, had “little doubt that all the 
amendments tending to the greater security of civil liberty will be obtained.” 
Even Patrick Henry seemed convinced at this point that amendments were 
likely, given that “our highest toned Federalists say we must have the[m].” 
However, he was not expecting the sort of structural amendments that he 
considered necessary.’* 

By contrast, Abraham Baldwin, a Federalist congressman from Georgia, sur- 
veyed the election results and concluded that “[t]he advocates for amendments 
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will be but few.” A Federalist senator from New Hampshire, Paine Wingate, 
opined that “[p]ossibly in a convenient time,” Congress might consider and 
recommend some amendments “that may quiet the fears and jealousies of the 
well designing and not affect the essentials of the present system.” Yet he was 
“rather inclined to suppose that this cannot be attended to immediately but 
must be postponed for other more important matters.”” 

In April 1789, Madison told Edmund Pendleton that securing amendments 
would depend “entirely on the temper of the Federalists, who predominate as 
much in both branches as could be wished.” He was expecting “no great dif- 
ficulty in obtaining reasonable ones,” though he acknowledged to Randolph 
that, with some Federalist congressmen, “the concurrence will proceed froma 
spirit of conciliation rather than conviction.”*° 

Indeed, some Federalist politicians saw advantages to the first Congress’s 
proposing a bill of rights. Tench Coxe, an ardent Pennsylvania Federalist 
who would soon become assistant secretary of the treasury under Hamilton, 
thought that “[i]f due attention be paid to removing the jealousies and fears 
of the honest part of the opposition, we may gain strength and respectabil- 
ity without impairing one essential power of the Constitution.” The amend- 
ments that Madison favored, according to Coxe, would “greatly tend to pro- 
mote harmony among the late contending parties and a general confidence in 
the patriotism of Congress.” In addition, once those amendments had been 
introduced, those opponents “who are not honest” would be “stripped of every 
rationale and most of the popular arguments they have heretofore used.” Coxe 
also believed that “[s]ome declarations concerning the liberty of the press, of 
conscience, etc., ought perhaps to be frankly made parts of the Constitution.” 
Richard Bland Lee thought that a bill of rights not only would “conciliate the 
affections” of the American people but also would be useful for squelching 
support for a second convention, which he reported Federalists in Congress 
were “almost unanimous against.”*! 

Yet many other Federalist political leaders were strongly opposed to 
Congress’s considering amendments at this time and made a variety of argu- 
ments against its doing so. Connecticut congressman Roger Sherman asked 
whether it would “not be best to make a fair trial of the Constitution before any 
attempts are made to alter it.” William Ellery, the former chief justice of Rhode 
Island’s high court and a longtime delegate to the Confederation Congress, 
agreed that “perhaps it would not be amiss to try whether the new government 
would not do without any alteration.” Believing the Constitution to be “good 
and excellent,” Ezra Stiles, a Congregationalist minister and the president of 
Yale University, suggested that no amendments be made for twenty years, or at 
least “not until by experience and cool judgment we should be able to discern 


what amendments are necessary.”*” 


570 THE FRAMERS’ COUP 


Other Federalists agreed with Senator Robert Morris of Pennsylvania that 
for Congress to consider amendments now would be a “waste of precious 
time.” Senator Ralph Izard of South Carolina, one of the wealthiest men in the 
nation, thought that Congress should “go to work immediately about the fi- 
nances and endeavor to extricate ourselves from our present embarrassed and 
disgraceful situation,” rather than engage in “idle discussions about amend- 
ments [to] the Constitution.” Congressman Abraham Baldwin considered 
Congress “too busy at present in cutting away at the whole cloth to stop to do 
anybody’s patching.” 

Moreover, Federalists warned that taking up amendments now might 
prove needlessly divisive. Writing pseudonymously in a New York newspa- 
per, Federalist Noah Webster (the future lexicographer) wondered why, at a 
moment when the people were generally “disposed to acquiesce peaceably in 
the federal laws,” Congress would consider amendments, which would “revive 
the spirit of party, spread the causes of contention through all the states, [and] 
call up jealousies which have no real foundation.” Federalist newspaper pub- 
lisher John Fenno argued that “[e]very movement of this kind unhinges the 
public mind, gives an opening to the artful, unprincipled, and disaffected, who 
are waiting with burning impatience for an opportunity to embroil and em- 
barrass public affairs.” William Ellery likewise warned that once amendments 
were proposed, “some degree of ill humor may take [the] place of that harmony 
which I am told prevails.”** 

Other Federalists urged—in Sherman’s words—that the Constitution, as 
“the foundation of law and government, ought not to be changed without the 
most pressing necessity.” Ellery worried that approving some amendments 
would lead to “expectations of further amendments,” which might “unsettle 
the minds of the people and invalidate the force of the present government.” 
Theodore Sedgwick, a Federalist congressman from Massachusetts, warned 
that considering amendments so soon after the new system had gone into op- 
eration would reveal “a frivolity of character very inconsistent with national 
dignity.” Similarly concerned about Congress’s demonstrating inconstancy, 
Sherman bluntly predicted that taking up amendments now would be “detri- 
mental, if not fatal” to foreign credit.*> 

Still other Federalists queried why amendments would even be useful, 
given that, in the words of Congressman Baldwin, “[t]here is no such thing 
as antifederalism heard of [any more].” Richard Peters, the Federalist speaker 
of the Pennsylvania Assembly, could not understand why Madison favored 
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“throw[ing] out tubs” unless he was “afraid of the whale”*—yet Antifederalist 


**A tub to the whale” was an allusion to Jonathan Swift’s Tale of a Tub (1704). The idea was to 
protect a ship from whales that threatened it by distracting them with an object thrown into the sea. 
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Figure 7.3 Theodore Sedgwick, who was a Massachusetts lawyer and represented his 
state in the Continental Congress, and later served as US senator and Speaker of the 
US House of Representatives. (Museum of Fine Arts, Boston) 


representation in Congress was too trivial to be concerned about. In any event, 
a bill of rights was unnecessary, according to Oliver Wolcott, Sr., the Federalist 
lieutenant governor of Connecticut, because “[t]o bind a government with 
fetters of iron which is founded on periodical elections is, in my opinion, to 
guard against evils of the most visionary nature.” Jeremy Belknap, a Federalist 
minister and historian, found the Antifederalists’ demands for amendments 
positively insulting: “Should a man tell me that he devoutly wished I might 
not break into his house and rob his desk, I think I should have a right to sus- 
pect that he viewed me in no better light than a burglar. So if a man publicly 
expresses a devout wish that the new government may not rob him of his per- 
sonal and domestic rights, I think it not uncharitable to conclude that he has a 
jealousy of its intentions.”* 

During the first month of the federal Congress’s inaugural session, rep- 
resentatives focused on raising revenue for the federal government, and the 
topic of amendments was not discussed on the floor. One leading Federalist 
reported that “[m]oney is indeed the first and most important object. Neither 
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civil nor military wheels can turn easily without it.” Even representatives who 
had been instructed by their states to pursue amendments were silent on the 
subject.*’ 

In late April, Richard Henry Lee, one of Virginia’s Antifederalist senators, told 
Samuel Adams that the Federalists were guilty of “deception and impudence” 
because they had secured ratification of the Constitution in Massachusetts 
by promising amendments but were now reneging on that commitment. He 
warned that “[d]eceit, whether in public or private life, seldom fails in the end to 
injure those who practice it.” In light of the Federalists’ domination of Congress, 
Aedanus Burke, an Antifederalist representative from South Carolina, was 
not expecting amendments. In May, he wrote that the “high flying monarchi- 
cal gentry,” whom he was sorry to discover “abound in New York as well as in 
Carolina,” were determined to oppose all amendments. Indeed, Burke reported, 
“(t]he wealthy powerful families in general throughout the union ridicule the 
notion and will prevent if possible [amendments] taking place.”** 

Such Antifederalist pessimism regarding amendments proved 
unwarranted—largely owing to Madison. President Washington, it turned out, 
agreed with Madison that amendments, even if “not very essential, are neces- 
sary to quiet the fears of some respectable characters and well meaning men.” 
As Washington’s confidential adviser, Madison drafted the president’s inaugu- 
ral address, which was delivered on April 30, 1789. In it Washington called for 
Congress to consider constitutional amendments guaranteeing “the charac- 
teristic rights of freemen,” while warning against the sort of structural amend- 
ments that might “endanger the benefits of a united and effective government.” 
Then Madison, donning the hat of a congressional representative, helped draft 
the House’s reply to the president’s address, which promised that the topic of 
amendments would “receive all the attention demanded by its importance.” 
Naturally, Washington then asked Madison to draft the president’s response to 
the House’s reply.*° 

Less than a week after Washington’s inaugural address, Madison gave 
notice to the House that he would introduce amendments in late May, but the 
date was eventually postponed—as he explained to Jefferson—“in order that 
more urgent business may not be delayed.” On June 8, Madison finally intro- 
duced his amendments.”° 

In his speeches to Congress that summer, Madison offered several argu- 
ments as to why the House should not “let the first session pass over without 
proposing to the state legislatures some things to be incorporated into the 
Constitution.” First, Congress should consider a bill of rights if only “to quiet 
that anxiety which prevails in the public mind” and for the “salutary influ- 
ence” it would have “on the public councils.” Among those dissatisfied with the 
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Constitution were many persons who were “respectable for their talents and 
patriotism and respectable for the jealousy they have for their liberty, which, 
though mistaken in its object, is laudable in its motive.” It would be prudent for 
the Federalists, Madison said, to seek to “extinguish from the bosom of every 
member of the community any apprehensions that there are those among his 
countrymen who wish to deprive them of the liberty for which they valiantly 
fought and honorably bled.” Federalists must demonstrate that they were 
as “sincerely devoted to liberty and a republican government as those who 
charged them with wishing the adoption of this Constitution in order to lay 
the foundation of an aristocracy or despotism.”” 

Second, an even “stronger motive” for Congress to propose amendments, 
according to Madison, was to induce the holdout states, North Carolina and 
Rhode Island, to ratify the Constitution and join the union. Madison thought 
it “a desirable thing, on our part as well as theirs, that a reunion should take 
place as soon as possible.””” 

Indeed, Madison was receiving encouraging reports from Virginia and North 
Carolina that his efforts in the House to secure a bill of rights were having beneficial 
political effects. John Dawson, who had voted against ratification at the Virginia 
convention, reported that he rejoiced at Madison’s speech calling foramendments, 
“which have been so ardently desired by many of the states.” Amendments need 
not “materially affect the system,” Dawson assured Madison, in order to render 
it “more secure and more agreeable in the eyes of those who were opposed to its 
establishment.” Another Virginia ally, Archibald Stuart, told Madison that the 
growing likelihood of amendments—even if not the ones most desired by the 
Antifederalists—had eliminated “party spirit and political dissensions” in Stuart’s 
part of the state. To preserve the political peace, he declared, it was critical that 
Congress approve at least some of Madison's proposed amendments.” 

A leading North Carolina Federalist, William Davie, told Madison that 
critics of the Constitution in his state had accepted as fact “the uniform cant of 
the enemies of the government” that Congress would seek to squelch a second 
convention and refuse to propose any amendments that would diminish its 
authority. Yet Madison’s notice to the House that he would introduce amend- 
ments had produced “almost universal pleasure” in North Carolina, where 
Federalists cited it “as a refutation of the gloomy prophecies of the leaders of 
the opposition.” Davie also reported that “the honest part of our Antifederalists 
have publicly expressed great satisfaction on this event.”** 

Another prominent North Carolina Federalist, Benjamin Hawkins, simi- 
larly told Madison that Antifederalists had been predicting that “the friends 
to the new government would never consent to make any amendments” once 
Congress had been “possessed with power.” Yet Madison’s “motion on that 
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great and delicate subject directly contradicts” such predictions. Both Davie 
and Hawkins deemed it critical that Congress actually pass amendments 
before North Carolina’s second ratifying convention assembled in November 
1789, as the Antifederalists were sure to “avail themselves of every thing to 
strengthen their party.” 

Madison’s third argument for a bill of rights was that Federalists had “some- 
thing to gain” and “nothing to lose” from one, so long as they “proceed with 
caution.” Unlike the position he had taken in some of his earlier writings and 
speeches on the topic, Madison now conceded that “the abuse of the powers 
of the general government may be guarded against in a more secure manner 
[i.e., a bill of rights] than is now done, while no one advantage, arising from the 
exercise of that power, shall be damaged or endangered by it.”** 

In a curious spectacle, Madison then proceeded to respond to the main ar- 
guments that Federalists—including him—had been making against a bill of 
rights for the last two years. In reply to the contention that “all paper barriers 
against the power of the community are too weak to be worthy of attention,” 
Madison insisted that a bill of rights would have “a salutary effect against the 
abuse of power” because of its “tendency to impress some degree of respect for 
them [enumerated rights], to establish the public opinion in their favor, and 
rouse the attention of the whole community.” Moreover, embracing Jefferson’s 
argument as his own, Madison noted that if provisions safeguarding individ- 
ual rights were incorporated into the Constitution, “independent tribunals of 
justice will consider themselves in a peculiar manner the guardians of those 
rights; they will be an impenetrable bulwark against every assumption of 
power in the legislature or executive.” State legislatures, too, would “jealously 
and closely watch the operations of this government” for violations of the bill 
of rights.”” 

Madison admitted that the argument that a bill of rights was unnecessary in 
a system of enumerated powers was “not entirely without foundation.” Yet he 
thought that argument “not conclusive to the extent which has been supposed” 
because of the “wide discretion” conferred upon Congress by provisions such 
as the Necessary and Proper Clause. For example, nothing in the unamended 
Constitution would prevent Congress's authorizing the use of general war- 
rants as an appropriate means of protecting federal revenue from tax evaders.”* 

Addressing the claim that a bill of rights was unnecessary in the federal 
Constitution because many state constitutions contained one, Madison noted 
that some state constitutions lacked a bill of rights and that others featured 
ones that were “very defective” or else “absolutely improper.” In response to 
the argument that a bill of rights was dangerous because enumerating certain 
rights would imply the nonexistence of others, Madison proposed adding a 
provision to expressly foreclose such an inference. In concluding his case for 
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a bill of rights, Madison declared that “if we can make the Constitution better 
in the opinion of those who are opposed to it, without weakening its frame, or 
abridging its usefulness, in the judgment of those who are attached to it, we act 
the part of wise and liberal men to make such alterations as shall produce that 
effect.” 

Congressman John Page, a fellow Virginia Federalist, added two of his own 
arguments in support of a bill of rights. Those “who dread the assembling of 
a [second] convention” ought to support congressional enactment of a bill of 
rights, which would obviate the need for such a convention. In addition, the 
many people who had supported the Constitution “in confidence of its being 
speedily amended” might “complain of being deceived” if the first Congress 
did not propose a bill of rights.'°° 

However, many of Madison's Federalist colleagues in Congress were not 
impressed with his arguments for a bill of rights. With opposition to the 
Constitution seeming to evaporate, the Federalists dominating Congress, and 
the prospects for a second convention dimming as Federalists controlled at 
least one house of most state legislatures, many Federalists no longer consid- 
ered it imperative to honor earlier pledges to support amendments. Indeed, 
some of them privately disparaged Madison for so avidly pursuing a bill of 
rights.’ 

Thus, Senator Robert Morris declared that “poor Madison got so cursedly 
frightened in Virginia that I believe he has dreamed of amendments ever since.” 
Publisher Fenno, who considered amendments “a very unpropitious affair” at 
the moment, concluded that Madison, although “universally acknowledged 
a man of the first rate abilities,” appeared to have “a mixture of timidity in 
his disposition.” Acknowledging that Madison had “fair and honorable in- 
tentions” and “ardently wishes the prosperity of the public,” Congressman 
Sedgwick nonetheless thought him “constantly haunted with the ghost of 
Patrick Henry” and lacking “that strength of nerves which will enable him to 
set at defiance popular and factious clamors.” Noah Webster publicly charged 
Madison with parochialism for supporting amendments because of a promise 
to his constituents, when “amendments are not generally wished for.”’” 

Accordingly, many Federalist congressmen rose to speak in opposition 
to Madison’s proposal that the House consider constitutional amendments. 
Some of them argued that Congress simply had more pressing concerns at 
the moment. Noting that “without revenue the wheels of government cannot 
move,” Representative James Jackson of Georgia suggested that the bill for col- 
lecting revenue be resolved first and the consideration of amendments post- 
poned until the next session of Congress. John Vining of Delaware strongly 
opposed discussing amendments, which he thought might take months, 
before completing the revenue system and establishing the federal judiciary. 
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He insisted that the best way to “quiet the perturbation of the public mind 
will be to pass salutary laws.” Observing that Connecticut had ratified the 
Constitution by a very great majority and desired no amendments, Sherman 
declared it “imprudent to neglect much more important concerns for this.” 
Even the Antifederalist Burke, who thought amendments were desperately 
needed, considered the time inappropriate to discuss them, when the govern- 
ment required organizing and a law for collecting revenue was “immediately 
necessary.”'? 

Several Federalists agreed with Sherman that “the necessity of amendments 
would be best pointed out by the defects, which experience may discover in 
the Constitution.” Congressman John Laurance of New York asked whether 
they should “incur an absolute evil in order to rid themselves of an imaginary 
one.” The people were “more anxious to see the government in operation than 
speculative amendments upon an untried constitution.” Jackson declared that 
he would “like to stand on the sure ground of experience, and not be tread- 
ing air,” when considering amendments. He compared the Constitution to “a 
vessel just launched.” If it turned out “she sails upon an uneven keel, let us right 
her by adding weight where it is wanting. . . . [B]ut if we proceed now to make 
alterations, we may deface a beauty, or deform a well proportioned piece of 
workmanship.” Why enter upon a third “revolution in less than fourteen years 
... without necessity or propriety?” Jackson asked.'* 

Sherman also warned that “taking up the subject of amendments at this 
time would alarm more persons than would have their apprehensions qui- 
eted thereby.” William Loughton Smith, a South Carolina congressman, 
went so far as to inform Madison that now that he “had done his duty” to 
his constituents “with ability and candor” and “was not to blame’ if his ef- 
forts proved unsuccessful, he must allow the House to move on to more 
“important and pressing business of the government.” According to the 
report of one of Virginia’s US senators, Madison “was so embarrassed in the 
course of the business that he was once or twice on the point of withdraw- 
ing the motion,” and the House did not peremptorily dismiss his proposal 
for amendments “more owing to personal respect than a love of the subject 
introduced.”' 

After Madison introduced his proposed amendments on June 8, the bill for 
collecting revenue and the measures to organize the federal judiciary and the 
executive branch fully occupied representatives’ time for several weeks. Not 
until late July did the House refer Madison’s amendments to a select commit- 
tee. Whether Congress would have enough time to approve them before its 
first session ended was unclear.'°° 

Despite the House’s repeated deferrals, Madison would not relent in his pur- 
suit of amendments. Expressing sympathy for the concern that the House had 
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other urgent business to transact, Madison nonetheless warned that too many 
postponements “may occasion suspicions which, though not well founded, 
may tend to inflame or prejudice the public mind against [Congress’s] deci- 
sions.” It was imperative, Madison declared, that their constituents believe 
that Congress paid “a proper attention to a subject they have much at heart.” 
Apologizing for “trespass[ing] upon the indulgence of this House,” Madison 
insisted that he could not fulfill his duty to himself or his constituents by al- 
lowing “the subject [to] pass over in silence.”!”” 


Madison’s Amendments 


Having seized control of the amendments project, Madison powerfully influ- 
enced its shape and scope. When, during the ratifying contest, Federalists had 
resisted calls for amendments, their primary concern had been with proposals 
for structural change, such as limiting Congress’s taxing and military powers, 
expanding the size of the House, and increasing the popular accountability of 
the president and the Senate. Such structural changes accounted for roughly 
half of the amendments proposed by state ratifying conventions in general and 
a much larger proportion of those recommended by some conventions, such as 
that of Massachusetts. Given Federalist domination of Congress in 1789, such 
amendments were nonstarters.'”* 

In a letter written as Congress was about to take up his proposal for a bill of 
rights, Madison made it clear that he had no interest in such amendments: “The 
structure and stamina of the government” would be “as little touched as possi- 
ble” by the changes he was recommending. Madison’s political opponents had 
feared as much. As soon as Madison had announced in Congress his intention 
to pursue amendments, Maryland Antifederalist Samuel Chase declared him- 
self to be “one of the number that expect no essential alterations.” Although 
he hoped he was mistaken, Chase feared “that no check will be placed on the 
exercise of any of the powers granted.” Richard Henry Lee told Patrick Henry 
that Madison’s ideas of amendments and those of the Virginia ratifying con- 
vention were “not similar.”!° 

When Madison unveiled his proposalsin Congress, Pennsylvania Federalist 
representative George Clymer, who had been worried that Madison might 
“be so far frightened with the antifederalism of his own state as to attempt to 
lop off essentials,” was relieved to discover that “he means merely a tub to the 
whale.” Clymer observed that Madison, “(like a sensible physician,” had of- 
fered only “bread pills, powder of paste and neutral mixtures” for the “malades 
imaginaires” (hypochondriacs) among the Antifederalists. Federalist con- 
gressman Fisher Ames of Massachusetts, who disparaged the entire enterprise 
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of amendments, thought that Madison’s proposals “may do good towards qui- 
eting men who attend to sounds only.” 

In the speech in which he presented his proposals to Congress, Madison 
declared that while he saw “no serious objection” to considering “provisions 
for the security of rights,” he was unwilling “to see a door opened for a recon- 
sideration of the whole structure of the government—for a reconsideration of 
the principles and the substance of the powers given.” Were such a thorough 
review of the government’s structure to be undertaken, Madison warned, it 
was not “very likely to stop at that point which would be safe to the govern- 
ment itself.” Madison’s Federalist colleagues agreed that only amendments 
consistent with “the principles of the government” ought to be considered.'"! 

Thus, Madison refused to endorse the vast majority of the states’ proposed 
structural amendments. He was especially determined to resist efforts to re- 
strict the national government’s taxing power, which had been the target of 
many amendments proposed by state conventions and was said to be Patrick 
Henry’s “great desideratum.” Similarly, Washington had confided to Jefferson 
that the only Antifederalist amendment to which he strongly objected was 
“that which goes to the prevention of direct taxation,” although he admitted 
that this would be the one “most strenuously advocated and insisted upon.”!” 

Conveniently, Madison argued that most of the structural proposals for 
which he had no sympathy—such as those allowing constituents to instruct 
their congressional representatives and limiting Congress’s power to regulate 
the times, places, and manner of congressional elections—were simply too 
controversial to secure the requisite two-thirds majority in both houses of 
Congress and the approval of three-quarters of the state legislatures. He called 
himself “a friend to what is attainable.” Equally conveniently, Madison opined 
that while “some respectable characters” favored structural amendments, “the 
great mass of the people who opposed it [the Constitution], disliked it because 
it did not contain effectual provisions against the encroachments on particular 
rights.” Although Antifederalist Burke accused Madison of lacking candor on 
this point, Madison insisted that the amendments he proposed were “those 
most strenuously required by the opponents to the Constitution.”'’ 

When Antifederalist congressmen proposed structural amendments 
that Madison deemed potentially harmful, he sometimes converted them 
into individual-rights guarantees that he considered innocuous. Thus, while 
Antifederalists sought an amendment limiting Congress’s power to raise 
standing armies in time of peace, Madison offered instead a guarantee of the 
right “to keep and bear arms” in connection with militia service. In response 
to proposals by the ratifying conventions of Virginia and North Carolina to 
protect the rights of assembly, speech, press, and the instruction of representa- 
tives, Madison retained the individual-rights guarantees but eliminated the 
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structural provision for instruction, which would have significantly altered the 
nature of representation in the House.'* 

With just a few exceptions, Madison’s proposed amendments were limited 
to safeguards for individual rights. One of those exceptions provided that the 
national legislature “shall never exercise the powers vested in the executive or 
judicial, nor the executive exercise the powers vested in the legislative or judi- 
cial, nor the judicial exercise the powers vested in the legislative or executive 
departments.” Sherman raised the obvious objection that this provision, which 
appeared in several state constitutions, was “altogether unnecessary inasmuch 
as the Constitution assigned the business of each branch of the government 
to a separate department.” Madison did not disagree, but he nonetheless sup- 
ported this vacuous amendment because “the people would be gratified” by it. 
(This amendment was approved by the House but rejected by the Senate.)!"§ 

Madison proposed only a few structural amendments of any real signifi- 
cance. Responding to Antifederalist concerns that Congress might reduce— 
or at least resist an increase in—the size of the House, Madison suggested a 
provision that, as amended by the select committee and then the full House, 
stipulated a ceiling of thirty thousand constituents per representative until the 
House had grown to one hundred members, after which the ceiling would rise 
to forty thousand constituents per representative until the size of the House 
had reached two hundred. Madison also proposed an amendment providing 
that a law altering congressional pay not take effect until after an interven- 
ing election. Conceding that this amendment was not “absolutely necessary,” 
Madison nonetheless supported it because “it was desired by a great number of 
the people of America.” Although Congress ultimately approved both of these 
amendments, neither was ratified at the time by the requisite number of states. 
In response to Antifederalist concerns that ordinary citizens might be dragged 
long distances to defend appeals in the Supreme Court, Madison endorsed an- 
other amendment denying the Court appellate jurisdiction over cases involv- 
ing sums of less than $1,000." 

Madison proposed yet another structural amendment that we know today 
as the Tenth Amendment, which reiterated the principle that the national gov- 
ernment was one of enumerated—rather than inherent—powers. Although 
Madison considered this provision “superfluous,” he saw “no harm in making 
such a declaration.” Yet he substantially weakened the version of this amend- 
ment proposed by state ratifying conventions by omitting the word “expressly” 
from the amendment’s reservation to the states of powers not delegated to 
Congress. When an Antifederalist congressman proposed adding the word 
“expressly,” Madison successfully opposed the motion on the grounds that 
it would be “impossible to confine a government to the exercise of express 


powers ... unless the Constitution descended to recount every minutiae.”'”” 
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Of the individual-rights provisions that Madison proposed, some appeared 
in every—or, in some cases, almost every—state constitution, such as the 
right of religious conscience, freedom of the press, and the right to jury trials 
in criminal cases. Others were protected by very few state constitutions, such 
as freedom of speech, the right to a grand jury indictment in felony cases, and 
protection against double jeopardy in criminal prosecutions."”* 

Some of Madison’s amendments that might appear, at first glance, to be 
about protecting individual rights were actually closet federalism safeguards. 
Madison’s proposal, as amended by the joint committee, that “no religion be es- 
tablished by law,” implicitly protected, against congressional interference, the 
established churches still existing in several states. The protection for the right 
“to keep and bear” arms, which ultimately became the Second Amendment, 
prevented Congress from disarming state militias, which Antifederalists 
deemed critical to blocking possible oppression by the national government.'” 

Those of Madison’s proposals that genuinely concerned individual rights 
were mostly responsive to particular abuses in British or American colonial 
history. Many of those provisions were concerned more with the problem of 
government officials’ abusing their authority in self-interested ways—the so- 
called agency problem of representative government—than with popular ma- 
jorities oppressing minorities, which was the pathology Madison considered 
most characteristic of republican governments.'”° 

For example, constitutional protection of the right to a jury trial was partly 
responsive to the British practice of using vice-admiralty courts, which oper- 
ated without juries, to prosecute colonial smugglers, whom local jurors were 
often reluctant to convict. The right to freedom of the press was partly re- 
sponsive to the 1735 episode in which the royal governor of New York had 
brought a seditious libel prosecution to suppress criticism of his administra- 
tion by colonial publisher John Peter Zenger. The ban on Congress’s establish- 
ing a religion—to the extent it was not simply a federalism protection, as just 
noted—was intended to insulate the federal government from the sort of re- 
ligious and political strife, especially between Catholics and Protestants, that 
had engulfed Europe for centuries. Rights that we tend to think of today as 
criminal procedure safeguards—such as those against self-incrimination and 
unreasonable searches and seizures—mostly derived from particular episodes 
in eighteenth-century England in which the government had targeted political 
or religious dissidents. Many Americans would also have applauded limits on 
searches as important constraints on government’s ability to enforce unpopu- 
lar revenue measures.'”! 

By virtue of seizing control of the amendments project, Madison was even 
able to propose one for which he had genuine enthusiasm—“the most valuable 
amendment in the whole list,” he told the House. This amendment would have 
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barred state governments from interfering with what Madison regarded as the 
most important individual liberties: equal rights of religious conscience, free- 
dom of the press, and the right to a jury trial in criminal cases. For Madison, 
this amendment was a second-best substitute for his beloved federal veto, 
which, as we have seen, the Philadelphia convention rejected.'”* 

Madison defended this proposal on the grounds that “there is more danger 
of those [rights] being abused by the state governments than by the govern- 
ment of the United States.” From his experience with American politics during 
the 1780s, Madison had derived the lesson that it was state legislatures— 
directly elected to annual terms of office (at least in the lower houses) by rela- 
tively small constituencies, and unchecked by weak governors—that posed 
the greatest threat to individual liberty. Madison was much less concerned 
about possible abuses of power by the national legislature that he had helped to 
devise at the Philadelphia convention—one that was characterized by longer 
terms in office; large districts; indirect elections, in the case of the Senate; and 
the constraining influence of a presidential veto.’ 

In support of this proposal, Madison argued that because the unamended 
Constitution already barred the states from interfering with certain rights— 
such as through bills of attainder or ex post facto laws—the imposition of ad- 
ditional restrictions was neither unprecedented nor unwarranted. Thomas 
Tudor Tucker, an Antifederalist representative from South Carolina, objected 
to Madison’s proposal on the grounds that the Constitution already interfered 
too much with state prerogatives. Yet the Federalist-dominated House ap- 
proved this amendment.'”* 

Although Madison triumphed on most matters involving the substance 
of the amendments, he was defeated on the question of form. Madison had 
proposed that amendments be interdelineated with the text of the original 
Constitution, rather than appearing collectively at the end. He argued that 
this approach would create less confusion because amendments would appear 
alongside the part of the Constitution that they were altering.'”* 

Although some representatives denigrated the importance of this question 
of form, Congress devoted significant attention to it. Skeptical of the need 
for amendments altogether, Representative Clymer argued that they should 
be grouped together at the end of the document, so that people could see the 
“perfection of the original [Constitution] and the superfluity of the amend- 
ments.” Sherman similarly argued that Congress “ought not to interweave” its 
amendments with the Constitution. Not only would doing so be potentially 
“destructive of the whole fabric,” but Sherman doubted that Congress “had 
the right to propose amendments in this way,” given that the Constitution was 
the “act of the people,” while the amendments would be “the acts of the state 
governments.” Sherman’s position eventually prevailed. Madison described 
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this outcome as “an unavoidable sacrifice to a few who knew their concurrence 
to be necessary, to the dispatch if not the success of the business.”!*° 

Antifederalist representatives were more concerned with the substance 
of the amendments than their form. They sought repeatedly—but without 
much success—to force the House to consider the more substantial structural 
amendments that they desired. Some of these representatives were under in- 
struction from their state legislatures and ratifying conventions to ensure that 
the amendments proposed by their states’ conventions were considered by 
Congress. (Madison himself was operating under such instructions.) These 
representatives insisted that their proposals be debated by the entire House 
and not simply by a select committee—and certainly not one that they be- 
lieved to have been stacked against them. Because five of the eleven commit- 
tee members had served as delegates to the Philadelphia convention, they had 
“already given their opinion with respect to the perfection of the work [i.e., the 
Constitution],” according to these Antifederalist congressmen, and thus were 
“improper agents to bring forward amendments.” Indeed, as one Federalist 
representative privately described the committee’s work, it had proposed such 
amendments as “might quiet the minds of the dissatisfied without injuring the 
Constitution.”!”” 

When Federalists sought to preempt debate of their opponents’ pre- 
ferred amendments on the House floor, the proceedings grew rancorous. 
Antifederalist Burke warned that “it would occasion a great deal of mischief” 
if the amendments were not discussed in a “satisfactory manner,” while John 
Page objected to depriving members of their “freedom of debate.” Tucker, who 
had insisted on antecedent amendments during the ratifying contest in South 
Carolina, warned that the House’s refusal to seriously consider amendments 
proposed by state ratifying conventions “might tend to destroy that harmony 
which had hitherto existed, and which did great honor to their proceedings.” 
Citizens expected the House to give a full hearing to these amendments, 
Tucker declared, and they would “feel some degree of chagrin at having mis- 
placed their confidence in the general government.” If state legislatures were 
disappointed in their expectations regarding amendments, they would “natu- 
rally recur to the alternative, and endeavor to obtain a federal convention; the 
consequence of this may be disagreeable to the union.” Tucker predicted that 
such a convention would revive “party spirit” and rekindle “animosities,” and 
“many of the valuable principles now established in the present Constitution” 
might be lost as a result.'”* 

Tempers flared on what Federalist congressman Smith of South Carolina 
described as an “intensely hot” day in August. He reported that more “ill 
humor and rudeness [were] displayed today than has existed since the meet- 
ing of Congress.” Another congressman noted that “[t]he hot weather and 
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the subject of amendments ... kept the House in bad temper.” Indeed, “very 
high words passed in the House on this occasion, and what nearly amounted 
to direct challenges [i.e., duels].’* A third representative confirmed that “the 
political thermometer” had been “high each day” that the amendments were 
debated on the House floor.'” 

Yet Federalists had the votes, and they defeated by a margin of greater than 
two to one Gerry’s motion that all amendments proposed by the state ratify- 
ing conventions that had not been approved by the select committee should 
be debated on the House floor. Even on the occasions in which Antifederalists 
were able to get their structural amendments considered by the full House, 
they could not pass them because of the Federalists’ overwhelming major- 
ity. The House debated an Antifederalist proposal—which five state conven- 
tions had approved—to bar Congress from imposing direct taxes without 
first requisitioning funds from the states. Congressman Samuel Livermore of 
New Hampshire called this amendment “of more importance than any yet ob- 
tained” and insisted that it “ought to engage their most serious consideration.” 
Yet the Federalist-dominated House defeated it by a margin of greater than 
four to one.'*° 

By a similar margin, the House rejected a proposal to allow constituents to 
instruct their congressional representatives. Several state constitutions recog- 
nized such a right, which Antifederalists considered both inherent in popular 
sovereignty and an essential “check against abuses” by government officials. Yet 
Federalists feared the right of instruction would be used “[w]hen the passions 
of the people are excited” and would prove “utterly destructive of all ideas ofan 
independent and deliberative body.” What if the people, Congressman Vining 
asked, instructed their representatives to enact paper money legislation?'*! 

On a few of the Antifederalists’ structural proposals, the vote was closer. 
Even Federalist congressmen occasionally proved reluctant to vote against 
amendments recommended by their own states’ ratifying conventions. Thus, 
for example, the proposal to restrict Congress’s power over the times, places, 
and manner of federal elections to instances of state neglect or refusal to hold 
elections was defeated by a margin of only twenty-eight to twenty-three.'” 

Antifederalist congressmen were unimpressed with the amendments that 
were being approved by the House, which Burke described as “very far from 
giving satisfaction to our constituents.” No man of “sense and candor,” Burke 


* A year later, Gerry explained what had happened on this occasion. Antifederalist Burke had 
resented a statement by Federalist Ames and “hinted an intention to call him out.” Yet Ames 
then apologized, which ended their dispute. However, another Federalist congressman then ex- 
pressed offense at something Gerry had said. Gerry responded, according to his subsequent ac- 
count, that he had no objection to a challenge, but the matter was dropped. 
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insisted, could believe that these amendments bore much resemblance to 
those proposed by the state ratifying conventions. They were not “those solid 
and substantial amendments which the people expect; they are little better 
than whip-syllabub, frothy and full of wind, formed only to please the palate; 
or they are like a tub thrown out to a whale, to secure the freight of the ship and 
its peaceable voyage.” Congressman Livermore declared that his constituents 
“would not value them [i.e., the House’s amendments] more than a pinch of 
snuff; they went to secure rights never in danger.” The people “would be dis- 
satisfied,” he warned, “[u]nless something more effectual was done to improve 
the Constitution.” 

Antifederalists outside of the House had a similarly disparaging view of 
what Senator Pierce Butler of South Carolina called Madison’s “milk and 
water” amendments. Patrick Henry thought that these amendments were “but 
a shadow’; they would “tend to injure rather than to serve the cause of lib- 
erty.” Such amendments “answer no purpose but to lull suspicion totally on 
the subject” and thrust impediments in the way of those persons “who wish to 
retrench the exorbitancy of power granted away by the Constitution from the 
people.” Senator William Grayson agreed: Madison’s amendments were “good 
for nothing” and would “do more harm than benefit” because they did nothing 
to limit Congress’s nearly plenary power over taxation and the broad jurisdic- 
tion of the federal courts.'** 

Antifederalist congressmen were so displeased with the amendments the 
House was proposing that they apparently decided they would prefer to have 
none at all. Thus, the House was treated to the “very curious” spectacle, as de- 
scribed by one Federalist congressman, of the Federalists having “to force” 
amendments on their opponents. John Brown, a Federalist representative 
from the Kentucky region of Virginia, noted that the Antifederalists “appear 
determined to obstruct and embarrass the business as much as possible,” and 
he asked if it were “not surprising that the opposition should come from that 
quarter.” Congressman William Smith of Maryland wondered if the amend- 
ments proposed by Madison and revised by the select committee could 
secure the requisite two-thirds majority in the House with the Antifederalists 
“oppos|ing] their being brought forward in every stage” and “making every 
exertion to put off the consideration of that business until the next session” 
because the amendments did not “go far enough.” Congressman Frederick 
A. Muhlenberg of Pennsylvania concluded that the Antifederalists’ strategy 
at this point was to impede the progress of the congressional debates with the 
goal of favoring “their darling question for calling a convention.” After nearly 
ten days of debating amendments on the House floor, Madison described 
the work as “exceedingly wearisome, not only on account of the diversity of 
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opinions that was to be apprehended, but of the apparent views of some to 
defeat by delaying a plan short of their wishes.” 

In the end, however, over Antifederalist opposition, the House approved 
amendments that did not differ greatly from the ones first introduced by 
Madison. Federalist congressmen had increasingly evinced—in the words 
of Representative William Loughton Smith—a disposition to agree to some 
amendments, “which will more effectually secure private rights, without af- 
fecting the structure of the government.” Madison's proposals, as revised by 
the select committee, were deemed “inoffensive” and indeed might “do some 
good on the other side.” As Smith noted, “North Carolina only wants some 
pretext to come into the union, and we may afford that pretext by recommend- 
ing a few amendments.” Congressman Fisher Ames, who had initially been 
unsympathetic to the entire amendments project, was eventually persuaded 
to support the proposed amendments, in part so that Antifederalists, if they 
dared to say that the amendments were “of no consequence” after having 
“protested that the principles were important,” could be “reproached with 
their opposition to the government.” Congressman Benjamin Goodhue of 
Massachusetts thought the amendments would “quiet the honest part of the 
dissatisfied” without “weakening the Constitution.” Rhode Island Federalist 
William Ellery, while still opposing the idea of amendments, conceded that 
the ones about to be approved by the House were “very innocent, and the ad- 
mission of them might gratify the pride of some opposers of the new govern- 
ment and facilitate their embracing it.”!°° 

Yet the amendments also had to pass the Senate before they could be sent 
on to the states for ratification, and their fate in the upper house was difh- 
cult to predict. Goodhue was uncertain what the Senate would do, and he 
worried that it might defer consideration of the amendments until its next 
session. Indeed, a couple of ardent Federalists in the Senate, Ralph Izard 
and John Langdon, proposed doing exactly that, while—according to one 
account—speaking “contemptuously” of the House amendments. Having 
always doubted Madison’s commitment to genuine structural reform of the 
Constitution, Virginia senator Richard Henry Lee had promised Patrick 
Henry that “when the plan comes to the Senate, we shall prepare to abridge, 
or enlarge [it], so as to effect, if possible” the Antifederalists’ proposed amend- 
ments. Lee was hopeful that if they could not “gain the whole loaf, we shall at 
least have some bread.”!*’ 

The Federalist-dominated Senate did alter the amendments—in ways that 
Madison thought detrimental to the “most salutary articles.” Much to his dis- 
appointment, the Senate rejected the amendment that Madison had proposed 
to constrain the states with regard to what he considered the most important 
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rights. That rejection was probably a reflection of the facts that senators owed 
their appointments to state legislatures and that one-third of them enjoyed 
only a two-year respite before their terms would expire.* Madison was also 
disappointed that the Senate eliminated two of the concessions made to lo- 
calism by his proposed amendments—namely, that cases involving sums of 
less than $1,000 would not be appealable to the US Supreme Court and that 
juries in federal criminal cases would be drawn from the vicinage of the alleged 
crime.'3*t 

Madison reported that Federalist senators objected to the first of these 
localist amendments because it might prove “embarrassing in questions of 
national or constitutional importance in their principle though of small 
pecuniary amount.” They resisted the vicinage requirement, Madison ex- 
plained, because it was “too vague if depending on limits to be fixed by the 
pleasure of the law” and “too strict if limited to the county,” which would 
be a departure from the general practice of states to select juries from 
larger geographic areas. At least partially because of these Senate changes 
to the localist amendments that a Federalist congressman had called “the 
darling objects [of] the Virginians,” the two Antifederalist senators from 
Virginia concluded, in Grayson’s words, that the amendments proposed by 
the House had been “so mutilated and gutted that in fact they are good for 
nothing.”!? 

As for any other structural amendments that they cared about, the Anti- 
federalists were clearly not going to secure them from a Federalist-dominated 
Senate. Senators Lee and Grayson of Virginia nonetheless presented their 
proposals for consideration, but they were hopelessly outnumbered, and the 
Senate simply approved the rest of the House’s amendments—with relatively 
minor changes—and proposed no additional amendments itself. After a joint 
committee resolved the differences, Congress sent the amendments to the 


* Although the Constitution stipulates six-year terms for senators, in order to accomplish the 
staggering of terms that the Framers desired, it also provides that one-third of the first class of 
senators would vacate their seats after two years and another one-third after four years. 

' The Senate struck out the jury requirement in criminal cases altogether, probably because 
such a requirement already existed in Article III, but the joint conference committee reinstated 
it. However, the committee’s version stipulated for juries to be drawn only from the “district,” not 
the “vicinage,” of the crime. (The House then added—and the Senate concurred—the require- 
ment that juries be drawn from the state where the crime was allegedly committed, as well as 
from the district.) In practice, federal judicial districts, as drawn by the 1789 Judiciary Act, were 
largely coextensive with states—with only two states, Virginia and Massachusetts, containing 
more than one federal judicial district, and the other eleven states each comprising a district by 
themselves. 
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states for ratification in late September 1789. There were twelve amendments 
altogether—the ten that ultimately became known as the Bill of Rights, plus 
the ones on increasing the size of the House and requiring intervening elections 
before changes in congressional pay could go into effect.'*° 

Lee and Grayson assured the Virginia legislature that “nothing on our 
part has been omitted to procure the success of those radical amendments 
proposed by the [Virginia ratifying] convention” and expressed their “grief” 
that the amendments passed by Congress were “inadequate to the pur- 
pose of real and substantial amendments.” Lee also observed, separately, 
that the “great points” of Congress’s control over federal elections and its 
vastly expanded powers over taxation and standing armies had gone unad- 
dressed in Congress's proposed amendments, thus revealing the Federalists’ 
promises of amendments subsequent to ratification to have been “delusion 
altogether.” He conceded that “[s]ome valuable rights” had been stated yet 
insisted that the powers that remained uncurbed were ample to render those 
rights “nugatory at pleasure.” The “most essential danger” remained: the sys- 
tem’s “tendency to a consolidated government, instead of a union of confed- 
erated states.”""! 

Lee seemed genuinely distraught: “What with design in some and fear of 
anarchy in others, it is very clear, I think, that a government very different from 
a free one will take place e’re [i.e., before] many years are passed.” His only 
solace lay in the hope that a sufficient number of state legislatures would soon 
call for a second convention. When, a couple of weeks later, the legislature of 
Rhode Island reaffirmed that the state would remain out of the union until 
what Lee called “effectual amendments” were passed, he wistfully remarked 
to Patrick Henry that Virginia “ought in common prudence to have done the 
same.”!* 

Not all Antifederalists were as disappointed as Lee, Grayson, and Henry in 
the amendments Congress had passed. George Mason reported “much satis- 
faction from the amendments” (although he said this before he had seen the 
Senate’s changes to the House’s proposed amendments). Mason declared that 
with just a few further additions—such as limiting the jurisdiction of the fed- 
eral judiciary, curtailing Congress’s power over federal elections, imposing a 
supermajority requirement for commercial legislation, and adding an execu- 
tive council—he would be willing to “cheerfully put my hand and heart to the 
new government.”!*8 

For the amendments approved by Congress to become part of the 
Constitution, they had to be ratified by three-quarters of the state legislatures 
(which translated to at least ten out of the thirteen). Within four months, half 
a dozen states had ratified, but then the road got tougher. Georgia rejected the 
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Figure 7.4 Richard Henry Lee, who was a leader of the revolutionary movement in 
Virginia, signed the Declaration of Independence and the Articles of Confederation, 
and served as president of the Confederation Congress in the mid-1780s. (National 
Portrait Gallery, Smithsonian Institution/Art Resource, NY) 


amendments, and the bicameral legislatures of Massachusetts and Connecticut 
divided over whether to ratify them.* Because rejection by just four states 
would suffice to block ratification, Virginia’s support became critical.'** 
When Virginia’s US senators transmitted the amendments approved by 
Congress to their state’s legislature, they disparaged them as inadequate to pro- 
tect civil liberty and expressed confidence that a second convention remained 
a genuine possibility. Madison told Washington that the transmittal letter was 
“well calculated to keep alive the disaffection to the government and is ac- 
cordingly applied to that use by the violent partisans.” Indeed, convinced that 
Congress would consider more fundamental structural amendments only if 
ratification of the ones already approved was blocked, Patrick Henry sought to 


* Surprisingly little information has survived with regard to the state ratifying debates on the 
Bill of Rights, with the sole exception of the deliberations in the Virginia House of Delegates, as 
noted in the text. 
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prevent Virginia’s endorsement of the amendments. Ratification would prove 
an uphill battle in the Virginia legislature, where many Antifederalists took 
umbrage at Congress’s apparent disdain for the amendments proposed by the 
Virginia ratifying convention, which the legislature had explicitly endorsed.'*® 

For the next two years, the Virginia legislature stalemated over whether 
to ratify the amendments approved by Congress. In the fall of 1789, Henry 
moved to have consideration of the amendments deferred to the next ses- 
sion of the legislature, in order—according to Edward Carrington’s report to 
Madison—“that the people might give their sentiments whether they were 
satisfactory, alleging that in his [Henry’s] opinion they were not.” Discovering 
that the House of Delegates was not sympathetic to his resolution for deferral, 
Henry moved that it lie on the table and then, according to Carrington, “went 
away without ever calling it up again.”'*° 

Henry’s early departure from Richmond may have proved significant to the 
fate of the amendments. On three separate occasions during the fall session, 
the House voted on a resolution urging that Congress reconsider and adopt 
all the amendments proposed by the Virginia ratifying convention. Initially, 
a great majority of delegates rejected the resolution, but the second vote was 
closer. On the third ballot, only the Speaker’s tie-breaking vote killed the reso- 
lution. Henry probably would not have left the session early had he realized 
that opinion in the House on amendments would trend in his direction.'*” 

When the Virginia House debated whether to approve the twelve amend- 
ments passed by Congress, delegates manifested little opposition to any 
except the last two. These provided, respectively, that “[t]he enumeration in 
the Constitution of certain rights shall not be construed to deny or dispar- 
age others retained by the people,” and that “[t]he powers not delegated to the 
United States by the Constitution, nor prohibited to it by the states, are re- 
served to the states respectively, or to the people.” 

Edmund Randolph, who supported all the other amendments proposed by 
Congress, led the opposition to these two, which he considered unclear and 
worried might be interpreted to imply that Congress had the power to inter- 
fere with unenumerated rights. As recounted by one of Madison’s allies in the 
Virginia House, Hardin Burnley, Randolph’s argument was that the rights 
specifically enumerated in the first ten amendments did not exhaust those that 
a free people should enjoy, yet there was no specified criterion by which to 
determine whether any other particular right had been retained by the people. 
Accordingly, Randolph preferred, according to Burnley, who confessed that 
he was not certain that he followed Randolph’s reasoning, that “this reserva- 
tion against constructive power should operate rather as a provision against 
extending the powers of Congress by their own authority than as a protection 


to rights reducible to no definitive certainty.”'** 
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Madison told Washington that the opposition in the House of Delegates 
to the last two amendments was “really unlucky and the more to be regret- 
ted as it springs from a friend to the Constitution.” Randolph’s opposition was 
“a still greater cause of regret” because the distinction he drew between res- 
ervations of rights and limitations on powers struck Madison as “altogether 
fanciful.” What was the difference between declaring that rights “shall not be 
abridged” and declaring that powers “shall not be extended”? Moreover, even 
if Randolph’s distinction was “just,” Madison did not think it “of sufficient im- 
portance to justify the risk of losing the amendments, of furnishing a handle 
to the disaffected and of arming North Carolina with a pretext, if she be dis- 
posed, to prolong her exile from the union.”'” 

At one point that fall, the Virginia House of Delegates narrowly rejected 
the two amendments to which Randolph objected. According to Burnley, 
who favored ratification of all of Congress’s proposed amendments, that vote 
brought the entire package of amendments “into hazard,” as some of the “de- 
cided friends” to the other ten amendments thought it “unwise” to adopt them 
without the last two—a position that was hard to quarrel with, given that the 
whole point of the first of the two controversial amendments had been to rebut 
the inference that enumerating certain rights implied the nonexistence of 
others. However, after initially rejecting these two amendments, the House 
quickly reversed itself. By contrast, the Senate refused to acquiesce in several 
of the proposed amendments, probably because they did not go as far as the 
amendments recommended by the ratifying conventions of Virginia and other 
states (and perhaps mainly because of the absence of an amendment limiting 
Congress's power to levy direct taxes). A joint conference committee failed to 
produce agreement, so the entire set of amendments failed during that legisla- 
tive session.'°° 

In the end, Virginia did ratify Congress’s proposed amendments—though 
not until two years later, in December 1791. By then, support for a second con- 
stitutional convention had largely evaporated, which left Virginia little to lose 
by ratifying. With Virginia’s ratification, the proposed amendments became 
part of the Constitution—with two exceptions. The requisite number of states 
did not ratify the amendment that would have ensured an increase in the size 
of the House or the one mandating that congressional pay alterations not 
take effect until after an intervening election. Soon after Virginia’s ratifica- 
tion, Secretary of State Thomas Jefferson declared ten of the twelve proposed 
amendments duly enacted.'*!* 


* One of the eleven states to ratify ten of the amendments was Delaware. (By the time of 
Virginia's ratification late in 1791, Vermont had been admitted to the union as an independent 
state, which meant that the approval of eleven states, not ten, was required for the amendments 
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As what he called “the nauseous project of amendments” was about to wrap up 
in the House of Representatives in August 1789, Madison wrote a long letter 
to Richard Peters of Pennsylvania, an ardent Federalist who had been bat- 
tling to reform Pennsylvania’s exceptionally democratic constitution for the 
last decade, in which Madison reflected on his reasons for supporting a bill of 
rights. He began by insisting—a bit disingenuously—that he had “never op- 
posed a constitutional provision in favor of essential rights.” Although a bill of 
rights “may be less necessary in a republic than a monarchy” and in a confed- 
eration than in a simple republic, Madison observed, it was “in some degree 
rational in every government, since in every government, power may oppress, 
and declarations on paper, though not an effectual restraint, are not without 
some influence.”!” 

Aside from this lukewarm endorsement of a bill of rights on its merits, the 
reasons Madison expressed for supporting one were entirely political. Many 
states, he reminded Peters, had ratified the Constitution “under a tacit compact 
in favor of some subsequent provisions on this head.” Indeed, Madison was 
certain that Virginia would have rejected ratification without such assurances. 
As an “honest man,” he felt himself “bound by this consideration.” Madison 
also considered it relevant that at least some Federalist candidates in Virginia’s 
congressional races—including himself—almost certainly would have been 
defeated had they “not taken this conciliatory ground at their election.”!? 

Next, Madison observed that their political opponents would have pro- 
posed amendments if the Federalists had not, and it was “certainly best that 
they [i.e., the amendments] should appear to be the free gift of the friends of 
the Constitution rather than to be extorted by the address and weight of its 
enemies.” In addition, a bill of rights would “kill the opposition everywhere 


proposed by Congress to be duly ratified.) Of those eleven states, Delaware alone rejected the 
amendment to increase the size of the House, undoubtedly for the reason that its relative influ- 
ence in that body would have diminished as a result of the amendment. Indeed, as soon as he had 
proposed this amendment in the House, Madison reported that “[t]he small states betray already 
a coolness towards it.” 

As to the pay-alteration amendment, only six states ratified it before the end of 1791. However, 
in the early 1980s, an undergraduate student at the University of Texas began a campaign to 
persuade additional state legislatures to ratify it—the Constitution saying nothing about a 
contemporaneity requirement for state ratifications of amendments. When Michigan became 
the thirty-eighth state to ratify the amendment in 1992—three-fourths of fifty states is thirty- 
eight—Congress and the archivist of the United States declared the amendment duly ratified, 
and it became part of the Constitution, a little more than two hundred years after Congress had 
proposed it. 
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and by putting an end to the disaffection to the government itself, enable the 
administration to venture on measures not otherwise safe.”!** 

By contrast, if Federalists had declined to propose amendments, 
Antifederalists would have insisted that their earlier warnings of Federalist 
duplicity had been validated. Had Federalists not introduced amendments in 
Congress, Madison observed, Antifederalists would have “blow[n] the trum- 
pet for a second convention” at the upcoming fall sessions of state legislatures. 
In Virginia specifically, where a majority of the legislature was already “bitterly 
opposed” to the federal government, Congress’s failure to approve amend- 
ments in its inaugural session would lead even “great numbers” of Federalists 
to “complain of being deceived.” Finally, Madison reported that political lead- 
ers in North Carolina had assured him that congressional approval of a bill of 
rights was necessary to secure ratification of the Constitution there.'*° 

In his reply, Peters wrote that while Madison had made the strongest pos- 
sible case for a bill of rights, he remained unpersuaded. Peters believed that “a 
firmness in adhering to our Constitution ’till at least it had a longer trial would 
have silenced Antifederalists sooner than magnifying their importance by ac- 
knowledgments on our part and of ourselves holding up a banner for them to 
rally to.” The Antifederalists would not be satisfied with what Madison had of- 
fered, Peters noted, and while “there are among them good characters,” many of 
the Antifederalist leaders simply wanted “to make or keep themselves heads of a 
party” and thus would continue the “clamor” for amendments. Peters also wor- 
ried that “[oJur character abroad will never acquire consistency while foreigners 
see us wavering even in our government about the very instrument under which 
that government acts.” In sum, Peters feared “worse consequences from the 


good disposition of the conciliators” than from “an adherence to the system.”!°° 


The Bill of Rights was another huge personal victory for Madison. Congress 
would not have seriously considered constitutional amendments in 1789 had 
it not been for his persistence; the Federalists had such large majorities in both 
houses that they did not need to offer any concessions to their adversaries. 
Over initial opposition from both sides of the aisle, Madison maneuvered the 
Bill of Rights to passage.'*’ 

Moreover, by taking charge of the amendments scheme, Madison was 
able to control it. The amendments passed by Congress were the ones he had 
proposed—with relatively minor modifications. Madison ignored or helped 
to defeat the proposed amendments that the Antifederalists cared the most 
about—the ones limiting the power of the federal government or restructur- 
ing it. Those amendments—which Madison thought went to “the very essence 
of the proposed government”—would have undermined much of what he had 
fought so hard to establish, first in Philadelphia and then in Richmond.'** 


The Bill of Rights 593 


By delivering the Bill of Rights, Madison accomplished several related po- 
litical objectives: He divided his opponents’ ranks, soothed the concerns of the 
less irredeemable Antifederalists, convinced the country that the Federalists 
were good to their word, and stifled talk ofa second convention. When Madison 
had begun his conversion to Bill of Rights enthusiast, he told Jefferson that 
on no other point were the Antifederalists “so much divided” as on the “im- 
portance and ... propriety” of a bill of rights. Once Randolph learned that 
Madison had promised his constituents to pursue amendments if elected to 
Congress, he approvingly declared, “Although I am convinced that nothing 
will soften the rancor of some men, I believe that a moderate and conciliat- 
ing conduct in our federal rulers will detach from their virulence, those who 
have been opposed [to the Constitution] from principle.” Hamilton agreed 
that carefully designed amendments would “satisfy the more considerate and 
honest opposers of the Constitution, and with the aid of time will break up the 
party [ie., the Antifederalists].” This is precisely what Antifederalist leaders 
had feared. Grayson warned Patrick Henry that the Federalists, their object 
being “unquestionably to break the spirit of the [Antifederalist] party by di- 
visions,” would “support amendments that affect personal liberty only, leav- 
ing the great points of the judiciary and direct taxation, etc., to stand as they 
ae 

During the ratifying contest, Federalists had repeatedly and unequivo- 
cally promised to support amendments once the Constitution was ratified. To 
renege on such explicit promises might have severely compromised their cred- 
ibility with the citizenry. William Davie, a leading North Carolina Federalist, 
observed that before Madison had given notice to the House that he would 
propose a bill of rights, Antifederalists had been “remarking with great tri- 
umph the fulfillment of their prophecies with respect to Congress never taking 
up the subject of amendments.” Yet Madison’s action had, according to Davie, 
“confounded the Anties exceedingly.” In August 1789, as it became clear that 
the House would pass amendments, Carrington reported that the people of 
Virginia were becoming “well reconciled to the new government” and that 
Madison was “becoming popular with the Antis, who say they believe he is to 
be depended upon for procuring amendments.”'® 

The following month, Edmund Pendleton predicted to Madison that the 
amendments proposed by the House would have “a good effect in quieting 
the minds of many well meaning citizens.” Pendleton derived “some degree of 
pleasure in discovering . . . that the public are indebted for the measure to the 
friends of government, whose elections were opposed under pretense of their 
being averse to amendments.” Also in September, Rhode Island’s governor re- 
ported to Congress and President Washington that the amendments proposed 
by Congress “have already afforded some relief and satisfaction to the minds 
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of the people of this state” (though he also noted that the time had not yet 
arrived when Rhode Island might “with clearness and safety be again united 
with [its] sister states”). In November, Madison told Washington, “One of the 
principal leaders of the Baptists lately sent me word that the amendments had 
entirely satisfied the disaffected of his sect, and that it would appear in their 
subsequent conduct.” In April 1790, just months after returning to the United 
States from France, Jefferson observed that “almost all” of the Antifederalists 
had become supporters of the Constitution, and he credited the amendments 
proposed by Congress for this conversion." 

Although without Madison there very likely would have been no Bill of 
Rights, he never did figure out why other people seemed to have much greater 
faith than he did in “parchment barriers.” Many of his Federalist colleagues 
similarly acquiesced to a bill of rights more because they deemed it harmless 
and possibly of political use than because they believed it important for safe- 
guarding individual rights.' 

Thus, Congressman Roger Sherman declared that the amendments pro- 
posed by Congress would “probably be harmless and satisfactory to those who 
are fond of bills of rights.” Representative Lambert Cadwalader of New Jersey 
regarded Madison’s amendments as “of little or no consequence,” though he 
conceded that they might “calm the turbulence of the opposition in Virginia 
and some of the other states, and certainly bring North Carolina into the 
union.” Although Congressman Thomas Hartley of Pennsylvania did not con- 
sider an enumeration of rights essential, he “was disposed to gratify” the states 
that had recommended amendments, so long as their proposals were “not in- 
compatible with the general good.” Offering this concession “would tend to 
obtain the confidence of the people in the government.”!? 

By contrast, most Antifederalist leaders disparaged Madison’s proposed 
amendments, which they considered positively harmful because their enact- 
ment would be likely to reduce the prospects of securing the sort of amend- 
ments they deemed necessary. Congressman Thomas Tudor Tucker described 
Madison’s amendments as “calculated merely to amuse, or rather to deceive.” 
Gerry considered them plainly irrelevant to whether the “Constitution 
will preserve its theoretical balance” or else tilt toward aristocracy or mon- 
archy, and he thought the amendments would serve no purpose other than 
“to reconcile those who had no adequate idea of the essential defects of the 
Constitution.” Richard Henry Lee believed that Congress had been “wonder- 
fully scrupulous . . . in stating rights,” but that “right without power to protect 
it is of little avail.”1* 

According to Noah Webster, Federalists and Antifederalists agreed that 
“paper declarations of rights are trifling things and no real security to liberty.” 
Webster was right: Very few people at the time of the Founding considered 
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the provisions of the Bill of Rights to be “fundamental safeguards of liberty,” 
as the Supreme Court under Chief Justice Earl Warren would proclaim them 
to be. Hamilton’s view, stated roughly a decade after the ratification of the Bill 
of Rights, probably came nearer to capturing the predominant sentiments of 
that era: Madison’s amendments met “scarcely any of the important objec- 
tions which were urged, leaving the structure of the government and the mass 
and distribution of its powers where they were, [and] are too insignificant to 
be, with any sensible man, a reason for being reconciled to the system if he 
thought it originally bad.”!* 


Conclusion 


Contingency 


Because the Constitution has become so critical to the self-conception of 
Americans, it is difficult to accept the uncertainty and contingency of its 
adoption. Yet nothing about the process that produced the Constitution was 
inevitable.' 

The Annapolis convention that preceded the Constitutional Convention 
had failed to generate sufficient interest among the states to accomplish any 
substantive results. There was not much reason to expect the Philadelphia 
convention to fare any better. Were it not for widespread anxiety among the 
nation’s elite caused by Shays’s Rebellion and the radical economic populism 
of Rhode Island, both Congress and several state legislatures might have de- 
clined to endorse the convention. In addition, George Washington nearly de- 
clined to attend the convention, and his absence would have deprived it of his 
extraordinary legitimizing influence.’ 

Once convened, the Philadelphia assemblage—to quote the subsequent 
recollection of one important participant, Charles Pinckney—was “repeat- 
edly in danger of dissolving without doing anything.” Even after the conven- 
tion produced a constitution, whether it would be ratified was far from certain. 
Ratifying contests in several states were too close for participants to forecast 
the outcomes with any confidence. Tactical savvy and considerable good for- 
tune enabled the Federalists to win the ratifying contest—barely. They only 
narrowly fended off calls for conditional ratification or a second convention. 
Even after the Constitution had been approved, the addition of a bill of rights 
seemed unlikely.* 

James Madison played a critical role at almost every stage of this process. 
Partly at his initiative, the Virginia legislature issued a call for the Annapolis 
convention. When that convention failed, Madison and the few other commis- 
sioners who attended boldly decided to invite states to another convention— 
one with a broader mandate—to assemble in Philadelphia the following 
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spring. Madison then drafted the bill in the Virginia legislature appointing 
delegates to the Philadelphia convention, which, once enacted, was circulated 
to every state as a clarion call to appoint delegates to that convention. He also 
helped persuade Washington to participate in the convention.* 

Almost single-handedly, Madison shaped the convention’s initial agenda. 
Alone among the delegates, he had systematically reflected upon the vices of 
the Articles of Confederation and the pathologies of the state governments 
and devised a scheme of government that he believed would remedy them. 
Then he persuaded his fellow Virginia delegates to arrive early in Philadelphia 
so that they could coordinate behind a plan that would become the conven- 
tion’s blueprint.° 

At the convention itself, Madison was one of the three or four most able 
and frequent contributors to the deliberations. In William Pierce’s character 
sketches of convention delegates, he noted that Madison, who was always “the 
best informed man of any point in debate,” took the lead “[i]n the management 
of every great question.” Although Madison lost on many issues about which 
he cared deeply, his role in shaping the Constitution was at least as important 
as anyone else’s.° 

Without Madison’s tireless organizing efforts and his Herculean service 
at the Richmond ratifying convention, Virginia—by far the largest and most 
important state—might well have rejected the Constitution. Madison then 
orchestrated and shaped—again almost single-handedly—the Bill of Rights 
passed by the first federal Congress. Rarely if ever in American history has a 
single individual played such an instrumental role in an event as important as 
the nation’s founding.’ 

What might have happened had the process of constitutional revision set in 
motion in the late 1780s failed? Obviously, one cannot know for certain. Yet 
some dire developments were eminently plausible. 

Most American political leaders believed the Articles were a decisive failure. 
In the summer of 1786, Rufus King observed that “it is not possible that the 
public affairs can be in a much worse situation.” Congressional delegate James 
Manning of Rhode Island reported that all members of Congress agreed that 
“things are come to a crisis with the federal government,” and that “without a 
speedy reform in the policy of the states, the federal government must be no 
more.” Two months before the Philadelphia convention assembled, Virginia 
congressional delegate John Brown observed that the prospect ofa new consti- 
tution “had already damned the present government in the estimation of the 
world. [I]t cannot—it will not—drag on much longer, and should the new be 
rejected, God only knows what will be the event.”® 

One possibility is that, without the Constitution, the Confederation would 
have dissolved. The month before the Philadelphia convention assembled, 
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Madison observed that leading statesmen were openly discussing the pos- 
sibility of “the partition of the empire into rival and hostile confederacies.” 
The imbroglio over what one Virginian described as Secretary for Foreign 
Affairs John Jay’s “diabolical attempt to surrender the navigation of [the 
Mississippi] river” had led many southerners and westerners to question the 
value of the union. Virginia governor Patrick Henry had reportedly declared 
that “he would rather part with the Confederation than relinquish the naviga- 
tion of the Mississippi,” and Virginia congressional delegate Henry Lee had 
voiced alarm that “gentlemen talk so lightly of a separation and dissolution 
of the Confederation.” The failed effort to ratify a proposed amendment to 
vest Congress with the authority to regulate foreign commerce had similarly 
led many northerners to contemplate the possibility of their forming, in the 
words of Rufus King, “a sub-confederation” to remedy their commercial 
difficulties.’ 

Had the Constitutional Convention dissolved in contentiousness or the 
Constitution not been ratified, the prospects of the Confederation surviv- 
ing would have been even grimmer than had no fundamental reform of the 
Articles been attempted in the first place. One of Georgia’s delegates to the 
Philadelphia convention, William Few, later reflected that had the delegates 
adjourned the convention “without doing anything” after “weeks of delibera- 
tion and debating”—as they had “serious thoughts” of doing—then “the disso- 
lution of the union of the states seemed inevitable.” Hamilton conjectured that 
ifthe Constitution, once drafted, was not ratified, “it is probable the discussion 
of the question will beget such struggles, animosities, and heats in the commu- 
nity that this circumstance, conspiring with the real necessity of an essential 
change in our present situation, will produce civil war.” At the Virginia rati- 
fying convention, Randolph similarly predicted that if the ratification effort 
failed, “the union will be dissolved, the dogs of war will break loose, and anar- 
chy and discord will complete the ruin of this country.”"® 

Another dire possibility, without the Constitution, was that many elite 
Americans would have abandoned their commitment to republican govern- 
ment. Shays’s Rebellion and the capitulation of most state legislatures to popu- 
list demands for fiscal and monetary relief had caused extreme consternation 
among the upper classes. In the months before the Philadelphia convention, 
Madison told Randolph that “many individuals of weight, particularly in the 
eastern district [i.e., New England], are suspected of leaning towards monar- 
chy.” Washington similarly observed that “even respectable characters speak 
of a monarchical form of government without horror.” One week after the 
Massachusetts convention ratified the Constitution, a Boston Federalist noted 
with relief that he had “dreaded the consequences of a rejection by this state,” 
which he said would have left “no other alternative” than a dissolution of the 
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union, followed by “anarchy and confusion,” and “in the course of a few years, 
some despot [ruling] over us with a rod of iron.”"! 

The drafting and ratification of the Constitution prevented such contin- 
gencies from developing. Republican government—albeit of a less populist 
variety—was preserved, and so was the union, although it would be severely 
tested again in a few generations’ time. 

Contingency characterized not just the adoption of the Constitution but 
also many of the substantive provisions in it. The Constitutional Convention 
nearly decided against authorizing any federal courts other than the US 
Supreme Court. In addition, the delegates in Philadelphia adopted the 
Constitution’s mechanism for selecting the president—through a college of 
electors who are appointed in a manner specified by state legislatures—only 
after first overwhelmingly repudiating that method and after considering and 
rejecting numerous alternatives. Indeed, before its final rejection, one of those 
alternative methods of choosing the president—selection by Congress—had 
been tentatively but repeatedly embraced by the convention. How to choose 
the president was a vitally important question: If the president were selected 
by Congress, the US government might have become more like the parliamen- 
tary democracies that dominate the modern world, in which the executive is 
heavily dependent upon the legislature. Yet the Philadelphia convention re- 
solved this issue through incessant deliberations that seemed, in the end, to 
produce an almost random solution.'” 

Because so many of the issues confronted by the convention were inter- 
twined with one another, particular decisions made tentatively during de- 
liberations produced path dependencies, which in turn led to more highly 
contingent resolutions. For example, once the Connecticut Compromise had 
produced equal state voting in the Senate, some large-state delegates, includ- 
ing Madison, voted to shift powers that had been provisionally allocated to 
the Senate—over appointments and treaty making—to the president. At the 
same time, many small-state delegates, now having secured equal state voting 
in the Senate, favored expanding the powers of the national government— 
something they had resisted before the Connecticut Compromise. Delegates 
took positions based on compromises that had been provisionally agreed 
upon; had those compromises unraveled, many matters of importance would 
again have been up for grabs." 

Indeed, without the various compromises negotiated at the convention— 
especially between small states and large states, and between slave states and 
mostly free states—no constitution would have been possible. Yet those com- 
promises deprived the Constitution of its internal coherence. As Madison 
explained in The Federalist No. 37, the need for such compromises compelled 
the convention “to sacrifice theoretical propriety to the force of extraneous 
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considerations,” which ensured that the final product deviated “from that 
artificial structure and regular symmetry which an abstract view of the sub- 
ject might lead an ingenious theorist to bestow on a constitution planned 
in his closet or in his imagination.” Equal state representation in the Senate 
fitted awkwardly in a national government ostensibly grounded in popu- 
lar sovereignty. For purposes of apportioning the House of Representatives, 
slaves—who by the year 1800 would constitute nearly 19 percent of the US 
population—counted neither as nothing at all nor as full human beings. 
Congress was authorized to forbid the foreign slave trade—but not until an- 
other generation had elapsed.* 


Interests 


The compromises undertaken in Philadelphia also illustrate the extent to 
which the Constitution was a product of clashing interests rather than dispas- 
sionate political philosophizing. George Mason was right to remark upon the 
extraordinary talent of his fellow delegates in Philadelphia: “America has cer- 
tainly, upon this occasion, drawn forth her first characters, ... many gentle- 
men of the most respectable abilities.” Yet while these were remarkable men, 
their interests were rather ordinary. As Benjamin Franklin keenly observed, 
any assembly of men, no matter how talented, bring with them “all their preju- 
dices, their passions, their errors of opinion, their local interests and their self- 
ish views.”'S 

One need not deny that the Framers, as Mason and Madison insisted, had 
“the purest intentions” in order to believe that—inevitably—they also had 
interests. Unsurprisingly, supporters of the Constitution preferred to be- 
lieve that they were disinterested, while their opponents were motivated by 
selfish concerns. To the Federalists, only the natural aristocracy of virtue, 
talent, and education—men like themselves—could rise above narrow 
self-interest.'° 

Thus, Hamilton complained to Madison that because the Antifederalists 
used “every species of influence and artifice,” the Federalists could “count 
little on overcoming opposition by reason.” Madison, too, attributed most 
of the opposition to the Constitution to “designing, illiberal, and unthink- 
ing minds.” According to Washington, the Antifederalists raised objections 
“better calculated to alarm the fears than to convince the judgment” and per- 
mitted “their local views” to trump arguments that did “not accord with their 
present or future prospects.” Yet while the Federalists considered themselves 
disinterested, in reality they simply held different interests than their political 
opponents.’” 
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Conflicts of interest had torpedoed efforts to amend the Articles in the 
1780s and led to a crisis over the union. First Rhode Island and then New York 
had vetoed an amendment to empower Congress to raise revenue through an 
impost, because those states wished to preserve a status quo that enabled them 
to shift much of the incidence of their own import duties to citizens of neigh- 
boring states. New York’s refusal to unconditionally ratify the 1783 impost 
amendment had led New Jersey to threaten not to pay its congressional requisi- 
tions and to actually take retaliatory measures against New York; the president 
of Congress believed that “bloodshed” was close at hand. Many southerners 
had resisted an amendment to authorize Congress to regulate foreign com- 
merce because they feared such a power would be used primarily to benefit 
northern shippers and manufacturers at the expense of southern planters. In 
1786-87, during the controversy over Secretary for Foreign Affairs John Jay’s 
negotiations with Spanish envoy Don Diego de Gardoqui, northerners had fa- 
vored a commercial treaty, while southerners had demanded the assertion of 
American navigation rights on the Mississippi River. Dissension in Congress 
over Jay’s instructions had led many statesmen to despair over the fate of the 
union.'® 

Such conflict over opposing interests did not suddenly disappear during the 
process of constitutional reform: The Philadelphia convention was a veritable 
smorgasbord of conflicting interests. At one point in the proceedings, Hugh 
Williamson bemoaned to a political ally back home in North Carolina that 
“[t]he diverse and almost opposite interests that are to be reconciled occasion 
us to progress very slowly.” As the convention seemed about to implode over 
the question of how to apportion representation in the national legislature, 
Elbridge Gerry “lamented that instead of coming here like a band of brothers, 
belonging to the same family, we seemed to have brought with us the spirit 
of political negotiators.” Although Gouverneur Morris professed to serve in 
Philadelphia as “a representative of America’—indeed, “as a representative of 
the whole human race’—he regretted that most of the delegates were acting as 
if they were there “to truck and bargain for our particular states.””” 

Most delegates sought to secure to their own states as much power within 
the new national government as possible.* A state delegation’s interest some- 
times had to do with the size of the state: Delegates from Delaware, the least 
populous state, favored equal state representation in at least one branch of the 
national legislature, while delegates from Virginia, the most populous state, 
wanted both houses of Congress apportioned according to population. On 
other occasions, the interests of a state’s delegation were mainly a function of 


* Perhaps the starkest illustration of this phenomenon was the quibbling over allocation of 
seats in the first House, which was exacerbated by the absence of any reliable population census. 
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the state’s region: Delegates from southern states wanted as much representa- 
tion as possible in the House on account of their slaves, while northern state 
delegations preferred that slaves count as little as possible for apportionment 
purposes.” 

Illustrating how regional interest could sometimes trump narrowly de- 
fined state interest, at one point Madison explained that he had voted against 
increasing by one Virginia's allotment of representatives in the first House 
because he cared more about increasing that of South Carolina and North 
Carolina by one apiece. When the convention considered on the penultimate 
day of its proceedings whether to increase by one the size of North Carolina’s 
delegation in the first House, all five southern states voted in favor, only to be 
defeated by the solid bloc of six northern delegations still in attendance.”! 

Delegates pursued their states’ interests with hardball tactics. Represen- 
tatives of small states and slave states threatened to walk out of the conven- 
tion if they could not secure concessions on the issues they deemed most 
important. Their opponents on these issues made similar—if somewhat less 
credible—threats.” 

To be sure, a few issues do not appear to have implicated particularistic 
concerns in the way that others did. For example, how worried an individual 
delegate was about executive tyranny does not appear to have been correlated 
with his state or region. In addition, Madison sometimes appeared to be an 
exception to the rule of delegates’ pursuing the specific interests of their states. 
On certain important issues, his votes differed from those of both the other 
Virginia delegates and the other southern delegations. Thus, Madison was 
one of the only southern delegates to vote against the proposed constitutional 
provisions to ban export taxes and to require a supermajority in Congress for 
the enactment of navigation laws. On these votes, Madison proclaimed that 
he was taking “national and permanent” views instead of parochial and short- 
sighted ones.” 

Yet, on closer scrutiny, both of these exceptions—the delegates’ concerns 
about executive power and Madison’s unorthodox voting pattern—are more 
apparent than real. Although the delegates’ abstract concerns about executive 
usurpation of power do not appear to have been correlated with their state or 
region, their willingness to repose particular powers in the presidency—such 
as those over appointments and treaty making—often reflected how their 
states had fared in the Connecticut Compromise. Moreover, debates over how 
to select the executive very much reflected the conflicts—between small and 
large states, and between slave states and mostly free states—that dominated 
much of the convention’s proceedings.”* 

Similarly, the apparent exceptionalism of Madison’s voting pattern re- 
veals not an imperviousness to interest but rather a broader field of vision in 


Conclusion 603 


assessing the relevant interests. For example, Madison believed that the higher 
costs that southern agricultural producers were likely to bear as a result of a 
northern-dominated Congress’s probable use of the commerce power to pro- 
vide a legal monopoly to northern shippers was a fair exchange for the greater 
security that a more vulnerable South would enjoy within a stronger union. 
On other issues, moreover—such as how to allocate the powers of appoint- 
ment and treaty making after the Connecticut Compromise—Madison’s 
votes reflected more consistently his status as a delegate from a large southern 
state.” 

Although positions that were driven by interest were often dressed up as if 
they were about political principle, this did not make them any less interest- 
driven. Gunning Bedford of Delaware was right to express skepticism when 
large-state delegates insisted, in his words, upon “the purity of their principles 
and the rectitude of their intentions” while defending population-based ap- 
portionment of both houses of the national legislature.”® 

Yet Bedford failed to turn an equally skeptical eye upon the rationalizations 
of his small-state colleagues. They, too, argued from principle in defending 
equal state representation in the Senate. For example, they insisted that small 
states required protection against large states’ coordinating with one another 
to dominate them in Congress. In reality, though, the small-state delegates 
were mostly just seeking to secure for their states as much power as possible 
within the new federal government. In debating how to apportion represen- 
tation in Congress, the delegates spent weeks discussing the nature of sover- 
eignty, theories of representation, and which groups deserved political protec- 
tion against majoritarian domination. Yet in the end, no minds were changed; 
the small-state delegates won the battle simply because they drove a harder 
bargain.” 

Similarly, delegates conducted a philosophical debate over whether 
ratification of the Constitution by special state conventions—rather than 
legislatures—would confer greater legitimacy upon it. In fact, however, del- 
egates ultimately chose the convention route mostly to maximize the chances 
of the Constitution's being ratified.”* 

Likewise, Madison’s theory of the large republic—that better government 
decision-making would occur over a larger geographic area, both because a 
greater multiplicity of interests would exist and because representatives would 
have greater opportunities to “refine and enlarge” their constituents’ views 
through a system of indirect elections, large constituencies, and lengthy terms 
in office—was in fact mainly inspired by his wish to design a system that would 
suppress paper money emissions and debtor relief laws. Madison essentially 
admitted as much during one very candid moment at the convention, when he 
noted that the fundamental challenge facing a republican form of government 
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was figuring out how to prevent power “slid[ing] into the hands” of those who 
“sigh for a more equal distribution of [property].”” 

To an astonishing degree, the drafting and ratification of the Constitution 
were shaped by conflicts of interest that derived from fairly transient episodes 
and disputes. While such conflicts would quickly recede in significance, the 
Constitution they shaped has lasted for centuries. 

The controversy over Jay’s willingness to bargain away the American claim 
to free navigation of the Mississippi River profoundly influenced southerners’ 
thinking on issues as diverse as the value of the union, how to apportion rep- 
resentation in Congress, and the limits that should be placed on the national 
government’s powers over commerce and treaty making. Yet the issue itself 
was largely a moot point by the time the ratification process had concluded. 
Opposition to British creditors’ collecting on their prewar debts—another 
fairly transient issue—rendered the federal court system, in the words of 
Edmund Randolph, “the most vulnerable and odious part of the Constitution” 
to Virginians. New York’s ability to extract tax revenue from neighboring 
states through import duties—not a transient issue but an intensely particu- 
laristic one—had an enormous effect both on the ways in which delegates to 
the Philadelphia convention from New Jersey and Connecticut thought about 
expanding congressional power over taxes and trade and on the posture of 
those states toward ratification of the Constitution.*° 

The rebellion of taxpayers and debtors led by Daniel Shays and others 
in Massachusetts in 1786-87 profoundly influenced the Philadelphia con- 
vention and the Constitution. The insurrection generated vital support in 
Massachusetts for sending a delegation to the convention, and it may have de- 
termined Washington’s decision to participate. Still more important, Shays’s 
Rebellion influenced the views of many convention delegates on how powerful 
and responsive to populist influence the new federal government should be. In 
his conversations with New England congressional delegates on the eve of the 
convention, William Grayson of Virginia had been shocked to discover the 
extent of their support “for a very strong government” and their “wish to pros- 
trate all the state legislature[s] and form a general system out of the whole.” 
Mason, too, was astonished when he arrived in Philadelphia at the “extraor- 
dinary” extent to which the New Englanders had become antirepublican. At 
the convention itself, delegates constantly alluded to Shays’s Rebellion. Gerry 
was referring to it when he declared that the people of New England had “the 
wildest ideas of government in the world,” and so was Hamilton when he noted 
“the amazing violence and turbulence of the democratic spirit.”* 

Had a constitutional convention taken place in the year before Shays’s 
Rebellion rather than the year after, it probably would have produced a very 
different constitution. In the spring of 1786, before the rebellion, Grayson had 
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told Madison that New Englanders were interested only in giving Congress 
power to regulate commerce and would not even agree that “Congress should 
have the power to prevent states from cheating one another as well [as] their 
own citizens by means of paper money.” Two years later, while opposing rati- 
fication of the Constitution, Grayson made a similar point, ruefully reflect- 
ing that prior to Shays’s Rebellion, it was only Virginians who had supported 
fundamental reform of the federal system, while New Englanders had been 
“well aware of the dangers” of revolutionary changes in government. Indeed, 
at the Massachusetts ratifying convention, it was clear, as one Antifederalist 
delegate put it, that “many men who, within a few years past, were strenuous 
opposers of an augmentation of the power of Congress are now the warmest 
advocates of power so large as not to admit of a comparison with those which 
they opposed.”*” 

Rhode Island’s monetary radicalism also played a significant role in giving 
paper money a bad name, mobilizing the nation’s economic elite in opposi- 
tion, and thus paving the way for the Constitution. According to the Federalist 
“Landholder,” by allowing “public injustice [to] be exhibited in its great- 
est degree and most extreme effects,” Rhode Island’s “apostasy from all the 
principles of good and just government” had “silence[d] such opposition as 
might be made” to constitutional reform at the national level. Even Melancton 
Smith, who criticized Article I, Section 10, at the New York ratifying conven- 
tion, would not defend his neighboring state’s policies: “[A]s for Rhode Island, 
I do not mean to justify her; she deserves to be condemned. If there were in the 
world but one example of political depravity, it would be hers. And no nation 
ever merited or suffered a more genuine infamy than a wicked administration 
has attached to her character.” During the ratifying contest, one Pennsylvania 
Federalist observed that Rhode Island’s initial rejection of the Constitution in 
a referendum would “amount to a greater proof of its excellence” than “the best 
reasons yet given by the wisest politicians in favor of [it],” and he predicted 
that “[m]any worthy men in the different states hitherto opposed to the federal 
government will now attach themselves to it” to avoid the shame of being asso- 
ciated “with men who for years have been a disgrace to human nature by their 
fraudulent proceedings.” 

Trying to explain to a friend in London why the Constitution was “less 
democratic than might be expected from a people who are so fond of liberty,” 
a Unitarian minister from Boston noted that among the various causes that 
had “conspired to render republican sentiments unfashionable” were a recent 
“insurrection in the state of Massachusetts and the corrupt proceedings of 
the legislature of Rhode Island.” Similarly, while the Philadelphia convention 
was assembled, a prominent Boston merchant, Samuel Breck, told Secretary 
at War Henry Knox that Rhode Island’s “villainous conduct,” together with 
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Shays’s Rebellion, demonstrated “the necessity of parting with a greater share 
of our privileges . . . than we have been willing to do at any former time.”** 

It is hard to overstate the extent to which the state crises over tax and debt 
relief in the 1780s influenced the agenda of the Philadelphia convention.” 
The Framers overwhelmingly saw relief legislation as craven capitulations by 
overly responsive state legislatures to the illegitimate demands of lazy and dis- 
solute farmers. Such legislation was “wicked and fraudulent”; it “corrupted the 
morals of the people”; and it “destroyed both public and private credit.”** 

Yet, in fact, the relief seekers had valid arguments in support of the poli- 
cies for which they advocated. In a time of severe economic distress, they were 
being forced to pay heavy and regressive taxes in scarce hard currency to pay 
off government securities that had been scooped up (sometimes from them) 
at a fraction of par value by speculators who now stood to make a financial 
killing. Relief measures had been necessary, according to one North Carolina 
Antifederalist, “to save vast numbers of people from ruin.” That perspective 
was one for which neither the delegates at the Philadelphia convention nor the 
more elite Antifederalist leaders in state ratifying contests had much sympa- 
thy. Among the clearest losers in the interest-group conflicts surrounding the 
adoption of the Constitution were advocates for a loosening of monetary and 
fiscal policies in times of economic crisis.*° 

The Constitution was designed, in part, to suppress such relief legislation. 
Article I, Section 10, expressly forbade states from issuing paper currency or 
impairing the obligation of contracts (i.e., enacting debtor relief laws). The 
Constitution also empowered Congress to suppress domestic insurrections— 
a provision that was implicitly addressed, at least in part, to revolts by taxpay- 
ers and debtors, such as the recent one in Massachusetts.*” 


Hostility Toward Democracy 


Because the Framers blamed relief legislation on “democratic licentiousness,” 
they designed the federal government to be insulated from the populist poli- 
tics that had produced such measures in the states. Thus, they opted for huge 
districts for congressional representatives, and indirect elections and lengthy 
terms in office for both senators and presidents. They also rejected, for federal 
legislators, instruction, mandatory rotation, and recall. In addition, they cre- 
ated a powerful executive armed with a veto power that could be used to block 


*To the extent these crises were simply a function of a war-devastated economy, as 
Antifederalists sometimes insisted, the Framers’ most fundamental choices on questions of con- 
stitutional design were influenced by transitory conditions. 
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any populist economic measures that might somehow sneak through a legisla- 
ture designed to squelch them. To the extent that the Framers were thinking 
about judicial review at all, they mostly conceived of it as another potential 
check on such relief legislation.** 

Indeed, most of the delegates to the Philadelphia convention would have 
preferred a constitution that shielded the federal government even more 
from populist pressures. Yet their choices were constrained by the role 
that popularly elected state ratifying conventions would play in deciding 
whether to approve the Constitution. To the limited extent that the Framers 
cared about public opinion, it was mainly because of this constraining influ- 
ence of the ratifying process. It is this consideration that possibly explains 
their rejection of Madison’s proposal for a national veto on state legislation, 
which was replaced with explicit constraints on state relief measures to be 
enforced by judges under the Supremacy Clause. The delegates, also for this 
reason, agreed on significantly shorter terms in office for congressmen, sen- 
ators, and presidents than most of them would have liked. Likewise, even 
though most of the Framers favored property qualifications for voting and 
officeholding, they did not impose any in the Constitution, partly because 
they understood that doing so would jeopardize ratification in states that 
had already reduced such property qualifications more than the Framers 
were inclined to do.*” 

The Antifederalists were not off base when they charged the Framers with 
seeking to establish an aristocracy of sorts. The Federalists’ response—that 
the Constitution prohibited titles of nobility and that “no privileges are con- 
ferred on the rich or the few”—was disingenuous. In fact, the Federalists had 
little confidence in the ability of ordinary people to participate in government 
decision-making. The people, in the Federalists’ view, had “little sense,” and 
“intricate questions” of governance “certainly surpass the judgment of the 
greater part of [them].” Most of the Framers wanted the federal government 
to be administered by the “better sort” of people—the well-educated and well- 
born elite, which had ceased to dominate politics at the state level in the 1780s. 
Behind the closed doors of the Philadelphia convention, the delegates were 
often quite candid about that objective. For example, the Senate was expressly 
designed to be “the aristocratic part of our government,” to “represent the 
wealth of the country,” and to bear “as strong a likeness to the British House 
of Lords as possible.” Allowing the people to directly choose the president, 
Mason told the convention, would be like referring “a trial of colors to a blind 
man.”*° 

Ofcourse, during the ratifying contest, the Federalists could not defend the 
Constitution in such terms. The trend toward democracy in American politics 
had been too strong, and it was the people who would select the delegates to 
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the state ratifying conventions that would, in turn, pronounce judgment upon 
the Constitution.*! 

So instead of defending the Constitution in openly aristocratic terms, the 
Federalists invoked popular sovereignty as a cure-all for every manner of al- 
leged flaw. In response to Antifederalist charges of “consolidation,” Federalists 
argued that all power derived from the people, and it was “of little moment” to 
the people whether that portion of power “which they must for their own hap- 
piness lodge in their rulers” was reposed in the state government or the federal 
one. When Antifederalists criticized the Constitution for compromising state 
sovereignty, Federalists responded that only the people had ever exercised sov- 
ereign power.” 

To those who charged that the Constitution was illegal because it 
had been devised through a process not countenanced by the Articles of 
Confederation, the Federalists argued popular sovereignty: The people were 
“the most certain means of obviating all disputes and doubts concerning the 
legitimacy of the new Constitution,” Rufus King told the Philadelphia con- 
vention. To those who worried that the Constitution had the effect of alter- 
ing state constitutions—for example, by limiting the ability of state legisla- 
tures to enact debtor relief legislation—without complying with the methods 
specified by those charters for their own amendment, the Framers again in- 
voked popular sovereignty. As Madison explained, “The people were in fact 
the fountain of all power and by resorting to them, all difficulties were got 
over. They could alter constitutions as they pleased.” The power of the people, 
James Wilson told the Pennsylvania ratifying convention, was “supreme, ab- 
solute, and uncontrollable.” They “may change the constitutions whenever 
and however they please.”** 

Yet despite the Framers’ regular professions of devotion to popular sover- 
eignty, their deep distrust of the people was evident, as we have seen, in nearly 
every substantive choice made in the Constitution that bore on the new fed- 
eral government’s susceptibility to popular influence. As Madison pointed 
out, one of the beauties of popular sovereignty was that it did not mandate any 
particular political arrangement, so long as the people endorsed the overall 
system. Even lifetime tenure for unelected government officeholders such as 
federal judges was consistent with republicanism, Madison argued, so long as 
the government’s powers derived “directly or indirectly from the great body of 
the people.” Criticizing that perspective a generation later, Jefferson explained 
that political thought regarding republican government was still in its “in- 
fancy” at the time of the Founding, and “we imagined everything republican 
which was not monarchy.” The Founders had yet, according to Jefferson, to 
penetrate “to the mother principle” that governments are “republican only in 


proportion as they embody the will of their people and execute it.”** 
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The Framers even argued that ostensibly undemocratic practices were jus- 
tified in the name of preserving republican government. ‘The relief legislation 
produced by the populist politics of the 1780s had begun to sour many politi- 
cal leaders on popular participation in government, and some even questioned 
whether any form of government short of monarchy or aristocracy could ad- 
equately defend property and preserve public order. Alluding to such concerns 
at the Philadelphia convention, Madison defended lengthy terms in office for 
congressional representatives on the grounds that “if our amendments should 
fail of securing their [the people’s] happiness, they will despair it can be done 
in this way [i.e., through republican government] and incline to monarchy.” 
Populist influence on government, according to Madison, had to be sacrificed 
in the name of republicanism!** 

Finally, during the ratifying contest, the Federalists disingenuously offered 
justifications for the Constitution’s most aristocratic features that differed 
from the arguments they had made in Philadelphia for including those pro- 
visions in the Constitution in the first place. Thus, for example, in ratifying 
debates, Federalists justified long terms in office for senators as conducive to 
developing the foreign policy expertise necessary to properly advise presi- 
dents on treaty making, not—as delegates to the Philadelphia convention had 
argued—as essential to blocking paper money legislation or defending “the 
wealth of the nation.” Similarly, at the Philadelphia convention, the Framers 
had justified departing from annual elections for the House as necessary to in- 
sulate it from popular passions, whereas in the ratifying contest, they tended to 
argue instead that the enormous geographic scope of the nation necessitated a 
longer term in office for congressional representatives.*° 


Ratification as Ordinary Politics 


The ratifying contest posed a quandary for the Federalists. Just as the 
Philadelphia convention was getting underway, Grayson had told James 
Monroe that “[t]he people of America don’t appear to me to be ripe for any 
great innovations” that would require them “to pay money or part with power.” 
During the convention, Gerry had warned that those delegates supporting “a 
plan of vigorous government” were “pushing the experiment too far” and that 
others “of a more democratic cast will oppose it with equal determination.” 
How could the Federalists possibly convince the people to approve through a 
reasonably democratic ratifying process a constitution that went so far toward 
constraining democracy?” 

The ratifying campaign revealed the Federalists to be shrewd tacticians, 
but they also benefited from some luck, and from circumstances they played 
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no role in creating. The press was overwhelmingly Federalist, and many 
newspapers declined to present the Antifederalist side of the debate. Most 
ratifying conventions were held in eastern cities, where the vast majority of 
the population—across class lines—approved of the Constitution. Anti- 
federalists had a harder time organizing their supporters, who disproportion- 
ately lived in western districts and in backwoods regions that were relatively 
isolated from commercial networks. The South Carolina ratifying convention 
was so badly malapportioned in favor of Federalist districts that it approved 
the Constitution by a margin of two to one even though a majority of the state’s 
residents almost certainly opposed ratification. In most states, the political 
and economic elite—the sort of people who could make eloquent speeches at 
ratifying conventions and perhaps influence swing delegates—strongly sup- 
ported ratification. Antifederalists in New York and Virginia made a serious 
tactical blunder by scheduling their states’ ratifying conventions so late in the 
process that they became mostly irrelevant to the larger outcome. Had those 
states instead held their conventions earlier, they might well have rejected the 
Constitution or insisted upon amendments prior to ratification, which would 
have disrupted the momentum behind unconditional ratification and possibly 
influenced other states deciding after them.** 

On top of such built-in advantages and miscalculations by their adversar- 
ies, the Federalists made some of their own luck. Had the delegates to the 
Philadelphia convention not trimmed the sails on their nationalizing and 
democracy-constraining enterprise, the constitution they drafted might have 
proved impossible to ratify. Thus, for example, awarding the selection of sena- 
tors to state legislatures—instead of to the House of Representatives, as pro- 
posed in the Virginia Plan—might have been critical to the willingness of state 
legislatures even to call ratifying conventions. Reducing the minimum popu- 
lation of House districts on the last day of the convention was another tactical 
concession made by the Framers to enhance the prospects of ratification.*” 

The Framers made choices at the convention that appeased not only state 
legislatures but also various interest groups that might otherwise have opposed 
ratification. When Mason proposed that the Constitution forbid the seat of the 
national government from being in a city that was also its state’s capital—in 
order to prevent jurisdictional squabbles— Gouverneur Morris shrewdly ob- 
served that, while this might be a good idea in principle, it would needlessly 
convert the residents of New York City and Philadelphia into enemies of the 
Constitution, because they hoped that their cities would become the nation’s 
capital. Mason then withdrew his motion. Likewise, the Framers may have 
omitted a provision guaranteeing the federal government’s assumption of the 
states’ war debt to avoid—as Hamilton recalled—“multiplying obstacles to its 
[i.e., the Constitution’s] reception on collateral details.” A proposal made late 
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in the convention by Madison to empower Congress to charter corporations 
in certain circumstances was withdrawn after it was pointed out that such a 
provision would mobilize state banking interests—which would not wish to 
endure competition from a federally chartered bank—in opposition to the 
Constitution.*° 

The Framers’ most important tactical choice for enhancing the prospects 
of ratification was probably Article VII, which provided that ratification by 
nine states would suffice to put the Constitution into operation, even though 
those states could bind only themselves. The upshot of this ground rule was to 
put enormous pressure to ratify on those states’ manifesting the greatest resis- 
tance to the Constitution, which tended to decide last. Whereas the unanim- 
ity requirement for approving amendments under the Articles had awarded 
tremendous bargaining power to prospective holdouts, under Article VII of 
the Constitution, such states risked being excluded from a union that was al- 
ready in operation, denied federal military protection, and subjected to trade 
discrimination. Had it not been for this feature of the Constitution, Virginia 
and New York would very likely have refused to ratify without antecedent 
amendments.°! 

Despite all their advantages and shrewd tactical decisions, Federalists prob- 
ably could not have won the battle over ratification had a great many Americans 
not agreed with Randolph’s assessment that the Articles of Confederation had 
“proved totally inadequate to the purpose for which it was devised” and had 
become a “political farce” that needed to be drastically revised or replaced. 
Capitalizing upon widespread dissatisfaction with the status quo, Federalists 
insisted upon presenting the country with a stark choice between the admit- 
tedly flawed Articles, which they said put the nation at risk of descending into 
anarchy, and the vastly different Constitution—which, though concededly 
imperfect, contained many features that represented a significant improve- 
ment over the Articles in most people’s eyes. Moreover, the Federalists made 
the plausible argument that rectifying flaws in the Constitution through 
subsequent amendments would be easier than starting again from scratch to 
amend the Articles. Thus, at the Virginia ratifying convention, Madison chal- 
lenged Patrick Henry: “Would the honorable gentleman agree to continue the 
most radical defects in the old system, because the petty state of Rhode Island 
would not agree to remove them?”*” 

That many Americans preferred the Constitution, which they considered 
flawed but susceptible to amendment, to the Articles of Confederation, which 
had been revealed to be both obviously deficient and practically impossible 
to amend, does not mean that they would not have preferred an intermediate 
option had one been available to them. For example, many Americans who 
agreed that Congress should have an independent revenue-raising authority 
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would have preferred that certain limits be imposed on its ability to levy direct 
taxes. Similarly, many Americans who were willing to grant Congress the 
power to raise armies would have liked limits to be imposed on its ability 
to do so during peacetime. Further, many Americans would have preferred 
that the more powerful national government designed by the delegates to 
the Philadelphia convention not be so insulated from popular political influ- 
ence. Yet the Federalists resolutely and successfully sought to deny Americans 
any intermediate options—that is, points along the spectrum between the 
flawed Articles and the vastly more nationalist and democracy-constraining 
Constitution.*? 


The Federalists’ shrewd strategizing illustrates how the ratifying contest was a 
political campaign not very different from ordinary politics, much more than 
it was an abstract debate between proponents of competing political philos- 
ophies. Both sides in the contest pursued any political advantage they could 
find. If one party believed it had the votes to win at a ratifying convention, it 
favored a quick up-or-down vote with minimal deliberation. If that same side 
made a different calculation in another state, then there it favored an extended 
paragraph-by-paragraph consideration of the Constitution. If one party 
thought it might lose a convention vote, then it favored an adjournment to pre- 
serve its chances of winning at a later date. But ifin a different state, that same 
side believed it had the votes to win, then there it staunchly opposed an ad- 
journment. Federalists denied that state ratifying conventions had the power 
to propose amendments to the Constitution—until they discovered at the 
Massachusetts convention that recommending amendments was the only way 
to secure ratification. Then, they defended the convention’s power—as “the 
fullest representation of the people ever known”—to propose amendments.** 

The ratifying contest was not just a political campaign but one character- 
ized by bare-knuckle tactics. In the Pennsylvania Assembly, Federalists forci- 
bly rounded up two of their opponents to achieve the quorum necessary to 
call a ratifying convention. Federalist newspapers in Pennsylvania distorted 
their accounts of that state’s ratifying convention debates to make it appear 
as if nobody had criticized the Constitution. Federalist promises of future po- 
litical support may have influenced Governor John Hancock’s critical decision 
at the Massachusetts ratifying convention to endorse the Constitution with 
recommended amendments. Governor Edmund Randolph, who had decided 
to support unconditional ratification of the Constitution, chose not to show 
the Virginia convention a letter from New York governor George Clinton pro- 
posing that the two states coordinate efforts to make antecedent amendments 
a condition of ratification. In both Rhode Island and New York, residents 
of cities that strongly backed the Constitution threatened to secede if their 
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states did not ratify it. A Federalist-controlled Congress eventually threatened 
Rhode Island with trade sanctions unless it approved the Constitution.** 

Of course, Antifederalists were not above using similarly aggressive tactics 
when they had the opportunity to do so. When New York Antifederalists an- 
thologized Randolph’s objections to ratification without antecedent amend- 
ments, they excised the penultimate paragraph in which he declared that he 
would prefer an unamended Constitution to dissolution of the union. When 
Antifederalists had Mason’s objections to the Constitution published in 
Massachusetts, they similarly omitted a paragraph in which he criticized the 
Constitution for allowing Congress to enact commercial legislation bya simple 
majority vote (an objection that would not have benefited the Antifederalist 
cause in northern states). In Virginia, Patrick Henry went to extraordinary 
lengths—including gerrymandering a congressional district and enacting a 
(probably unconstitutional) district residency requirement for congressional 
candidates—to keep Madison out of the first Congress, where Henry (rightly) 
suspected he would obstruct efforts to secure meaningful constitutional 
amendments.*° 

The ratifying contest resembled ordinary politics not just in the tactics that 
were used but also in the sorts of arguments that were made. Both sides dispar- 
aged the motives of their opponents, attacked their characters, and appealed to 
the interests of voters and ratifying convention delegates. 

Thus, for example, the Federalist “Landholder” derided opponents of the 
Constitution as “[d]ebtors in desperate circumstances, who have not resolu- 
tion to be either honest or industrious.” A Federalist lawyer in Philadelphia 
declared that opponents of ratification consisted of “a few interested placemen 
whose offices and profits will diminish whenever the federal government takes 
place.” Massachusetts Federalist Christopher Gore observed that “[i]ntegrity, 
abilities and patriotism seem to declare for adopting the Constitution, while 
vice and poverty, with few exceptions, mark the opposition.”*” 

On the other side of the debate, Connecticut Antifederalist Benjamin Gale 
charged that Federalists’ complaints about the weakness of the Confederation 
Congress were “only a specious pretense to cover the artful schemes of design- 
ing men” to secure redemption at face value of federal securities they had pur- 
chased at a fraction of par. New York Antifederalists charged that “the rich and 
wellborn” were “indefatigable” in their efforts to promote ratification because 
“they and their friends and connections expect to possess some of the many 
lucrative offices under the new government.” Both sides took umbrage at their 
opponents’ constantly questioning their motives.** 

Federalists and Antifederalists alike appealed to the material interests of 
voters and convention delegates. For example, Federalists frequently promised 
farmers—which is what the vast majority of Americans were at the time—that 
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demand for their produce would grow and the value of their land would in- 
crease as Congress used its newly granted power over commerce to pry open 
foreign markets by threatening retaliatory trade restrictions. Federalists also 
told urban tradesmen and laborers involved in shipping that the “almost anni- 
hilated trade” of their towns would be “revived, invigorated, and expanded to 
all quarters of the earth,” as Congress used its power over commerce to secure 
northern states their fair share of the international carrying trade.*” 

In several states, Federalists urged that ratification of the Constitution, by 
producing a more powerful national government, would supply the military 
protection necessary to secure those states’ particularistic interests. Thus, 
Virginia Federalists tried to convince ratifying convention delegates from the 
Kentucky district that the navigation rights of Americans on the Mississippi 
River would be better secured under the Constitution than the Articles be- 
cause the new national government could more credibly threaten war with 
Spain. The Federalist “Landholder” appealed to citizens of New Hampshire 
to ratify the Constitution to protect themselves from the British in Canada, 
who wish “nothing more than your submission to [their] laws” and whose 
“force may easily be pointed through your whole territory.” Chancellor Robert 
R. Livingston told the Poughkeepsie convention that New York, which had 
been a major theater of the last American war and (he said) probably would be 
in the next as well, had a special interest in ratifying the Constitution because 
only a powerful national government could extract the tax revenue necessary 
to successfully fight a war. Desperate for the assistance of a national military 
force in its violent conflict with Indian tribes, Georgia sought to persuade 
other states to approve the Constitution by promising to cede to Congress 
thirty million acres of western lands it claimed, on the condition that the 
Constitution be ratified. 

Antifederalists made the same sort of appeals to material interests. For ex- 
ample, in Virginia, they warned Kentuckians that the northern-dominated 
Congress likely to result from the Constitution would abandon American 
claims to navigation rights on the Mississippi River. They also predicted that 
federal courts would force Virginia debtors to pay their prewar debts to British 
creditors, and that Virginia planters would have to pay exorbitant freight rates 
to northern shippers once Congress had used the commerce power to grant 
those shippers a monopoly over the nation’s carrying trade. In Massachusetts, 
the Antifederalist “Agrippa” warned holders of state certificates that Congress’s 
vastly expanded taxing power under the Constitution would leave the state 
with “no adequate fund” to pay them.*! 

Perhaps the most frequent appeals to interest, made by both sides, had to 
do with taxes. Federalists promised farmers that their taxes would decline 
under the Constitution because the new federal government would raise most 
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of its revenue from the impost and the sale of western lands, and states would 
no longer have to pay congressional requisitions, which would enable them 
to reduce or eliminate regressive land and head taxes. In Virginia, Madison 
argued that the Constitution’s requirement that direct taxes be apportioned 
according to population, with only three-fifths of the slaves being counted, 
would be “an insuperable bar against” oppressive taxation of southern slave 
owners. Federalist James Iredell told North Carolinians that their taxes would 
decline under the Constitution because import duties would go into the fed- 
eral treasury rather than into the coffers of states blessed with better ports.” 

Conversely, Antifederalists warned that under the Constitution, “the people 
will bleed with taxes at every pore” because of the “enormous and extravagant 
expenses ... of this great and consolidated government.” A distant and re- 
motely accountable federal government not only would impose higher taxes 
but also would be more severe in exacting them than more politically account- 
able state governments had been in the 1780s. Pennsylvania Antifederalists 
warned that tax collectors would “swarm over the land, devouring the hard 
earnings of the industrious, like the locusts of old.” At the Richmond conven- 
tion, Patrick Henry and George Mason warned that Virginians would be “taxed 
for centuries” by a northern-dominated Congress, which would be compelled 
by the Constitution’s ban on ex post facto legislation to pay off in gold and 
silver “rapacious speculators” from “a few particular states’—mostly in New 
England—who had “collected and barrelled up” nearly worthless continen- 
tal currency that had been trading at “a thousand to one.” In Poughkeepsie, 
Governor George Clinton warned that New Yorkers would have to pay 
higher state taxes if the Constitution were ratified because the state could no 
longer derive revenue from import duties, the incidence of which was partly 
borne by consumers in neighboring states. At the Founding—as during the 
Revolution and most of subsequent American history—much of the political 
debate turned on which side could be better trusted to reduce taxes for most 
Americans. 

Although it is impossible to know for sure why ratifying convention del- 
egates voted as they did on the Constitution, it certainly appears as if calcula- 
tions of material interest were a vitally important factor. Small states ratified 
quickly—three of them unanimously—in significant part, no doubt, because 
they had secured such a good deal in the Senate’s apportionment. Delegates 
to ratifying conventions in several mid-Atlantic states apparently calculated 
that quick ratification would enhance the prospects of their states becoming 
home to the nation’s capital, which promised significant economic benefits. In 
deciding how to vote on ratification, delegates from western regions of south- 
ern states seem to have balanced whether securing federal military protection 
against Indian tribes, which could enhance the value of their land (and their 
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lives), outweighed concerns that the Constitution would foster aristocracy, 
forbid states from issuing paper money and enacting debtor relief legislation, 
and possibly jeopardize their claims to navigation rights on the Mississippi 
River. More southerners than northerners opposed ratification, probably be- 
cause they feared that northern domination of both houses of Congress—at 
least in the short term—would lead to the imposition of commercial regula- 
tions that would advantage northern shippers and manufacturers at the ex- 
pense of southern planters. Deep divisions in a state ratifying convention such 
as Virginia's signified disparate calculations as to where the state’s interests lay, 
not an absence of interest-based thinking.“ 


Excluding Intermediate Alternatives 


Federalists had initially rejected the idea of any amendments at all to the 
handiwork of the Philadelphia convention, but Antifederalists commanded 
sufficient strength at the Massachusetts ratifying convention that they were 
able to extract an important concession: In exchange for unconditional rati- 
fication, Federalists promised to recommend amendments for Congress’s 
consideration after the Constitution had become operational. In the ratifying 
conventions that followed, much of the contest was over whether proposed 
amendments should be simply recommendatory or an antecedent condition 
of ratification.® 

The Antifederalists made a strong case for conditional ratification, argu- 
ing that their opponents would have little incentive to deliver on their prom- 
ises to support amendments once the Constitution had been unconditionally 
ratified. For their part, Federalists were adamant that ratification be uncondi- 
tional. Although the Federalists made legal and policy arguments against con- 
ditional ratification, their real concern may have been that the amendments 
most sought by the Antifederalists would weaken the national government or 
render it more susceptible to populist influence. 

Federalists were especially determined to resist Antifederalist calls for a 
second constitutional convention. Again, they offered legal and policy argu- 
ments in support of their position. Yet the Federalists’ real concern was prob- 
ably that they knew they could never reproduce at a second convention what 
they had accomplished at the first.” 

The lack of transparency in the process leading to the drafting of the 
Constitution had enabled the Framers to devise a system of government very 
different from the one that most Americans would have expected or desired 
from the Philadelphia convention. Most people probably anticipated that 
the convention would propose adding a few grants of power to Congress’s 
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arsenal—principally, the authority to raise revenue independently of state req- 
uisitions and to regulate commerce. They had no reason to expect that the con- 
vention would create a true national government (empowered to act directly 
upon individual citizens), insulate it from populist influence, and impose 
direct constraints on the state governments. As the New York Antifederalist 
“Plebeian” observed, “Previous to the meeting of the convention, the subject of 
anew form of government had been little thought of and scarcely written upon 
at all.” While Americans expected the Philadelphia convention to propose 
changes to the Articles, “Plebeian” wrote, “it never was in the contemplation of 
one in a thousand of those who had reflected on the matter, to have an entire 
change in the nature of our federal government—to alter it from a confedera- 
tion of states, to that of one entire government, which will swallow up that 
of the individual states.” Yet the convention delegates had taken Randolph’s 
advice not to “leave anything that seemed necessary undone,” as “[t]he present 
moment is favorable and is probably the last that will offer.”* 

Because it would have been difficult to predict the tack taken in 
Philadelphia—the convention’s agenda, it turned out, existed only in Madison’s 
head—and because the Articles’ unanimity requirement for amendments 
seemed to provide security against radical reform efforts, populists and those 
committed to preserving state sovereignty had not mobilized to oppose the 
convention or to participate in it. The secrecy of the convention’s proceedings 
further delayed any efforts to organize in opposition to what was transpiring in 
Philadelphia. In addition, several of the relatively small number of convention 
delegates who resisted the nationalizing and democracy-constraining efforts 
of the majority made the dubious tactical choice to leave the convention early, 
so as not to legitimize its handiwork.” 

By contrast, ifa second convention were held, everyone would immediately 
understand the stakes. Antifederalists would aggressively contest the selection 
of delegates, bind them with instructions, and ensure that they remained pres- 
ent until the convention’s bitter end. In addition, given that Antifederalists had 
a harder time mobilizing their forces to begin with, a second convention would 
play to their advantage because it would be an extension of the initial struggle 
over ratification, in which Antifederalists had demonstrated greater strength 
over time. 

The Federalists triumphed on the issues of both conditional ratification 
and a second convention. Thus, they managed to avoid offering the American 
people the option that most of them probably would have favored: ratification 
of the Constitution together with amendments to significantly limit the power 
of the new national government and to alter its structure to permit greater pop- 
ulist influence. The Federalists’ professed commitment to popular sovereignty 
did not extend so far as to permit the people to suggest amendments to the 
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Constitution before approving it. Most Federalists agreed with Madison that 
“the capacities of the bulk of mankind are unequal” to the task ofinformed and 
intelligent debate on the Constitution.” 

Just as the Constitution represented a significant substantive departure 
from the more democratic norms of governance that prevailed in the states 
at the time, so did the process of ratification depart from existing norms— 
especially in New England—of how important governance decisions were to 
be made. The Revolutionary War had made ordinary Americans more confi- 
dent in their ability to govern themselves. New England town meetings were 
accustomed to exerting direct influence over government decisions such as 
declaring independence from Great Britain, levying taxes, and—beginning 
in the late 1770s—ratifying state constitutions. Indeed, when in 1780, a 
Massachusetts convention submitted a draft state constitution to the towns 
for ratification, it had declared, “It is your interest to revise it with the great- 
est care and circumspection, and it is your undoubted right, either to propose 
such alterations and amendments as you shall judge proper, or to give it your 
own sanction in its present form, or totally to reject it.””! 

By contrast, in 1787-88, Federalist leaders—recognizing that the more 
participatory the ratifying process was, the lower their chances of success— 
sought to minimize direct popular influence on the decision over ratification. 
They favored state conventions over referenda or decisions by town meet- 
ings, opposed the instruction of delegates to ratifying conventions, resisted 
the adjournment of conventions for the purpose of consulting constituents, 
and opposed efforts to alter the Constitution they had drafted by conditioning 
ratification upon prior amendments. Only a ratifying process that was less par- 
ticipatory than the governance norms employed in many states could have se- 
cured endorsement of a constitution that was less democratic in its substance 
than were all state constitutions of the era.” 

In sum, what most Federalists wanted was not a genuine national debate 
on the merits of the Constitution but simply its ratification. During the rati- 
fying contest, they generally sought to preempt debate, recognizing that the 
longer the process lasted and the more people learned about the Constitution, 
the worse were their chances of winning. In the early stages of the ratifying 
contest especially, they pushed for conventions to be held quickly. At those 
conventions, they generally opposed paragraph-by-paragraph consideration of 
the Constitution and urged quick up-or-down votes, seeking to foreclose all 


* By contrast, Randolph told Madison that even though he feared that “the Constitution 
may be enervated” by a second convention—specifically, Congress’s power over direct taxation 
“may be too much weakened” —if such was “the will of America,” he did not believe it should be 
thwarted. 
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discussion of possible amendments. Outside of conventions, they sought to 
stifle open and robust debate on the Constitution by threatening to withhold 
their subscriptions and advertising from newspapers that dared to publish the 
Antifederalist side of the argument.” 

Once having secured ratification of the Constitution, the Federalists— 
largely through the efforts of Madison—were able to devise amendments that 
alleviated some of their adversaries’ concerns while protecting the Constitution 
from any significant structural changes. Most Antifederalists had wanted 
amendments to limit congressional power and to alter the structure of the fed- 
eral government to render it more susceptible to populist and state influence. 
Madison channeled those demands into a bill of rights that mainly consisted 
of individual-rights guarantees that neither Federalists nor Antifederalists 
deemed of any great significance. Madison and his allies ensured that Congress 
never seriously considered the sort of amendments that would have materially 
altered the work product of the Philadelphia convention.” 


The Decline of Legitimacy Objections 


As we have seen, Antifederalists could and did raise legitimacy objections to 
the process that produced the Constitution. Yet such criticism quickly dissi- 
pated, as most freemen seemed to rally around the Constitution after its ratifi- 
cation. In New York, where Antifederalists had largely controlled state politics 
before ratification, voters in 1789 elected Federalists to four of the state’s six 
House seats, and the legislature selected Federalists as the state’s first two US 
senators.”® 

Similarly in Virginia, Antifederalists had constituted nearly half of the del- 
egates to the state’s ratifying convention in June 1788, and political observers 
had predicted that the legislature’s gerrymandering of congressional districts 
would favor Antifederalists in the elections for the first House. Yet voters re- 
turned seven or eight Federalists—depending on how one of the represen- 
tatives was counted—for the state’s ten congressional seats. In the spring of 
1789, Edward Carrington reported to Madison that even Antifederal districts 
in Virginia had “become perfectly calm.” 

Indeed, as we have seen, Federalists dominated both the House and the 
Senate in the first federal Congress. Virginia's Antifederalist senator Grayson 
reported to Patrick Henry not only that both houses were “almost wholly com- 
posed of Federalists” but also that even the few Antifederalists in Congress 
were “so extremely lukewarm as scarcely to deserve the appellation.””’ 

Opposition to the Constitution had also diminished in North Carolina, 
where a second convention easily ratified it in the fall of 1789. Around the 
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same time, Washington reported, more generally, that opposition to the new 
national government “is either no more or hides its head,” as that government 
had apparently been organized “to the satisfaction of all parties.” In the spring 
of 1790, Thomas Jefferson similarly observed, “The opposition to our new con- 
stitution has almost totally disappeared.” 

Given that perhaps as many as half of all Americans had opposed ratifica- 
tion in 1787-88, what could explain this rapid decline in opposition to the 
Constitution? As discussed in chapter 7, Congress’s approval of the Bill of 
Rights in the summer of 1789—at Madison’s behest—was probably a signifi- 
cant factor.” 

The surging economy probably played a role as well. Early in 1790, 
Congressman Abraham Baldwin reported, “People say the times are good and 
praise the new government.” To the extent that the Constitution inspired busi- 
ness confidence and facilitated trade by empowering Congress to regulate com- 
merce, it may have played a role in legitimizing itself. Yet the Constitution was 
certainly not the sole cause of improving economic conditions. The American 
economy benefited greatly from European crop failures and from the nation’s 
ability to maintain political neutrality in the European wars that began in the 
early 1790s and continued almost uninterrupted for the next quarter of a cen- 
tury. Trade with Europe boomed, which was good for American farmers, and 
much of that commerce was carried in American vessels, which was good for 
American shippers and shipbuilders.*° 

Whatever its cause, the booming economy helped Federalists deliver upon 
their promises to reduce the tax burden on struggling farmers. As much as 
90 percent of federal tax revenue in the 1790s derived from import duties. 
Moreover, states were able to dramatically reduce direct taxes—by as much 
as 8S or 90 percent—once the federal government, under Hamilton’s direc- 
tion of the Treasury, assumed the vast majority of states’ war-related debts. 
Substantial tax relief helped reconcile rural America to the Constitution.*! 

Yet lower taxes and a burgeoning economy were not the only reasons 
that attacks on the Constitution’s legitimacy all but disappeared in the years 
following its ratification. In addition, and of critical significance, former 
Antifederalists quickly discovered that working within the new system would 
be at least as effective as attacking its legitimacy.” 

Although the delegates to the Philadelphia convention had resolved many 
controversial issues, political disputes of the 1790s that raised questions of 
constitutional interpretation quickly revealed how many fundamental matters 
the Framers had left unresolved— either by choice or through failure to antici- 
pate them. Most of the Framers probably agreed with Edmund Randolph, who 
noted in connection with his work on the convention’s Committee of Detail 
that drafters of constitutions ought “to insert essential principles only, lest the 
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operations of government should be clogged by rendering those provisions 
permanent and unalterable, which ought to be accommodated to times and 
events.” Whatever the cause, however, the Constitution proved sufficiently 
open-ended that Antifederalists found they could effectively marshal it in sup- 
port of their preferred policy positions, and thus had no reason to continue 
questioning its legitimacy.** 

Thus, as two political parties began to take shape in the 1790s—largely 
as a result of conflicts over Secretary of the Treasury Hamilton’s fiscal poli- 
cies and the appropriate stance for the United States to adopt in the war be- 
tween France and Great Britain—most Antifederalists became Jeffersonian 
Democratic-Republicans. (Ironically, that political party was jointly led by 
Madison, who had been Hamilton’s staunchly nationalist colleague at the 
time of the Founding.) The Jeffersonians challenged the Federalists’ broad 
interpretations of the federal government’s powers. They denied the consti- 
tutionality of Hamilton’s national bank, disputed his broad interpretation 
of the General Welfare Clause in the context of his proposal for Congress to 
subsidize American manufacturers, rejected the notion of a federal common 
law of crimes,* and denied the constitutionality of the Federalists’ Alien and 
Sedition Acts of 1798. None of these positions required the Jeffersonians to 
challenge the legitimacy of the Constitution. Rather, they argued that the best 
interpretation of the document was inconsistent with the Federalists’ broad 
constructionism.** 

Jefferson and his Virginia acolytes, Madison and Monroe, won all six of 
the presidential elections conducted from 1800 to 1820. Their political party 


* The question here was whether federal law contemplated the existence of crimes beyond 
those defined by federal statute. For example, could one be prosecuted under federal law for sedi- 
tious libel or for bribing a federal official in the absence of a federal statute specifically criminal- 
izing such activity? Federalists, insisting that every sovereign government enjoyed the protection 
of a common law, argued in favor of a federal common law of crimes. Jeffersonians, emphasizing 
that the federal government was one of enumerated rather than inherent powers, argued strenu- 
ously against such a notion. 

‘In 1798, as the nation fought an undeclared naval war with France, Federalist majorities 
in Congress passed, and President John Adams signed, the Alien and Sedition Acts. The Alien 
Acts, of which there were three, extended the naturalization period for aliens from five to four- 
teen years and gave the president broad authority, without any judicial proceedings, to remove 
or incarcerate aliens—both alien friends and alien enemies. The Sedition Act, in turn, provided 
criminal punishment for those who made “false, scandalous, and malicious” statements against 
the US government with intent, among other things, to defame it, to bring it “into contempt or 
disrepute,” or to incite “the hatred of the people of the United States” against it. Jeffersonians 
denied the constitutionality of both sets of laws. While the constitutionality of the Alien Acts 
was not litigated at the time, every constitutional challenge raised against the Sedition Act was 
rejected by the (all-Federalist) federal judiciary. 
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was committed to strict constructionism—denying, for example, that the 
federal government had the constitutional authority to build a national in- 
frastructure of roads, bridges, and canals. Beginning in the 1820s, under the 
banner of the Jacksonian Democratic Party, the intellectual and political de- 
scendants of these Founding-era Virginians rallied opposition to Chief Justice 
John Marshall’s latitudinarian interpretations of federal government power. 
Running on a platform that rejected the constitutionality of the national bank, 
national support for internal improvements, and congressional regulation of 
slavery in federal territories, the Jacksonian party dominated national politics 
for most of the remainder of the antebellum period. After Marshall and his 
Federalist colleagues on the bench began to die or retire in the late 1820s and 
the first half of the 1830s, Jacksonian Democrats also came to dominate the 
Supreme Court—the last branch of the federal government to submit to their 
control. In short, the Antifederalists’ descendants did not need to challenge 
the legitimacy of the Constitution because, for much of the antebellum period, 
their political dominance enabled them to control its interpretation.* 


How the Constitution Did and Did Not 
Adapt to Democracy 


Because of various fortuities in its drafting, the Constitution could be 
adapted—without formal amendment—to the powerful democratic trends 
of the Jacksonian era (trends that ultimately decimated the political fortunes 
of the Federalists, who had been largely responsible for the drafting and rati- 
fication of the Constitution). For example, although nearly all the delegates 
to the Philadelphia convention had favored property qualifications for voting 
and officeholding, the Constitution does not impose any, largely because the 
great variability in property qualifications across states made a federal rule 
too difficult to devise. Instead, the Framers simply tied voter qualifications for 
elections to the House of Representatives (the only federal offices for which 
the people directly cast ballots under the original Constitution) to those pre- 
scribed in the states for elections to the more numerous branch of their legisla- 
tures. Because of that linkage, no federal constitutional amendment was nec- 
essary early in the nineteenth century to liberalize access to federal suffrage 
and officeholding. As Jacksonian Democrats embraced “universal” suffrage— 
for white men, at least—at the state level, they automatically did so at the fed- 
eral level as well.*° 

The same dynamic operated with regard to at least part of the electoral col- 
lege system for choosing presidents. Article II of the Constitution provides 
that state legislatures are to specify the manner in which presidential electors 
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are chosen. The Framers probably contemplated that the predominant method 
of selection would be appointment by state legislatures rather than election by 
voters. Yet state legislators who had to earn the people’s support at the polls 
found it difficult to resist popular demands for direct input into the selection 
of the president. Within a couple of decades of the Founding, most state leg- 
islatures had provided for direct popular election of presidential electors (al- 
though South Carolina would hold out against this trend until the Civil War). 
Had the Framers written Article II to mandate, rather than simply authorize, 
what most of them wanted and expected—that state legislatures themselves 
would select presidential electors—then a federal constitutional amendment 
would have been necessary to enable direct popular participation in the choice 
of the nation’s chief executive.*’ 

The manner in which state legislatures regulated elections for the US 
House of Representatives offers yet a third illustration of how choices made 
by the Framers to leave certain issues unresolved unintentionally enabled 
democratic forces to influence the Constitution’s implementation without a 
formal amendment. Although the Constitution stipulates rules for how rep- 
resentation in the House is apportioned among the states and specifies a floor 
on the population of each House district, the choice among various methods 
of districting a state’s House seats is left up to its legislature (subject to the 
exercise of Congress's revisionary authority). At the time of the Founding, 
Federalists strongly preferred at-large elections—that is, all of a state’s con- 
gressional delegation being elected in a statewide contest—to single-member 
districts. This was both because they assumed that elections conducted over 
larger geographic areas would result in victories for “the characters most noted 
for wisdom and virtue” and because they favored looser connections between 
representatives and their constituents, which would enable elected officials “to 
refine and enlarge” —in Madison’s words—popular sentiment. Antifederalists 
naturally had the opposite preference: They wanted representatives selected 
from smaller districts both because ordinary citizens would have a better 
chance of winning such contests and because representatives selected in such 
a manner would be more likely to mirror—rather than launder—their con- 
stituents’ preferences.** 

Arguing that single-member districts were “contrary to the true spirit of the 
Constitution,” several Federalist-controlled state legislatures provided for at- 
large elections for their states’ first delegations to the House of Representatives. 
Yet because the letter of the Constitution, regardless ofits spirit, allows states to 
regulate the manner of federal elections—subject to congressional revision— 
it was possible for democratic forces quickly to pressure state legislatures into 
providing for House seats generally to be contested in single-member dis- 
tricts. Had the Framers instead written their preference for at-large elections 
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explicitly into the Constitution, an amendment would have been necessary to 
implement procedures to accord with this shift in democratic sensibilities.” 

Perhaps most important, the Framers’ decision to include a Necessary and 
Proper Clause among Congress’s powers, along with Madison’s successful op- 
position to including the word “expressly” in the Tenth Amendment, enabled 
the Supreme Court under Chief Justice John Marshall to adopt very broad 
interpretations of congressional power. Extremely controversial at the time, 
those interpretations elicited the condemnation of Patrick Henry’s son-in-law 
Spencer Roane, who denounced Marshall for adding “[a] new mode of amend- 
ing the Constitution . . . to the ample ones provided in that instrument.””° 

Although, as just noted, the dominant political party for the remainder 
of the antebellum period—the Jacksonian Democrats—rejected Marshall’s 
broad constructionism, over the very long term his approach to constitu- 
tional interpretation would triumph. As the world changed in ways that 
demanded greater regulatory authority at the federal level—technological 
advances, the increasing mobility of the American people, the growth of 
national and international markets, and an expanding role for the United 
States in international affairs—the federal government rose to meet the 
challenges by exercising greater power. What had been a gradual shift as- 
sumed a new dimension in the 1930s with the New Dealers’ legislative re- 
sponse to the Great Depression. In his inaugural address in 1933, President 
Franklin D. Roosevelt argued that the extraordinary expansion of national 
power that he proposed was consistent with the original Constitution—if 
construed in the manner endorsed by John Marshall. After briefly resisting 
Roosevelt’s efforts, the Supreme Court eventually acquiesced. A revolution 
in the national government’s powers had occurred without any formal con- 
stitutional amendment to authorize it.” 

Controversial as such developments were, this is all as it should be: Every 
generation must govern itself. Yet the enormous barriers constructed against 
constitutional amendments by Article V threaten to disable current majori- 
ties from escaping constitutional constraints imposed by their predecessors. 
Rarely in American history has it been possible to mobilize the extraordinary 
popular support necessary for formal constitutional amendments. Since the 
Bill of Rights was ratified in 1791, the Constitution has been amended only 
seventeen times in well over two hundred years. Without the open texture of 
the constitutional provisions just described—and the Supreme Court’s lati- 
tudinarian interpretations of congressional power—Americans would have 
needed either to formally amend the Constitution much more frequently than 
they have done, or else to scrap it as of merely antiquarian interest.” 

Yet some constitutional provisions were written with such specificity 
that they resist evasion—even under the guise of broad construction. Such 


Conclusion 625 


provisions, if left formally unamended, continue to exert their influence over 
time—and often in ways that are difficult to square with democracy. 

One historical example of such a provision was the Three-Fifths Clause, 
which pegged representation in the House partly to the amount of property 
that a state’s inhabitants held in human beings. Although northerners occa- 
sionally called for an amendment to eliminate this provision, nobody seemed 
to believe that it could be circumvented through construction (though some 
northerners did briefly argue that the Three-Fifths Clause did not apply to 
states added to the union after the Founding). Only the formal abolition of 
slavery by the Thirteenth Amendment, enacted after the Civil War, terminated 
this most undemocratic of practices, which the Framers had foisted upon their 
descendants.”** 

A second historical example of an undemocratic constitutional provision 
that was too specific in its language to be circumvented through construction 
was the one specifying that state legislatures choose US senators. Deeply in 
tension with Jacksonian trends toward greater popular participation in gover- 
nance, this provision proved highly resistant to amendment. Not until the late 
nineteenth century was there a serious effort made to change it, and even then 
senators were able to block for decades an amendment providing for their pop- 
ular election, even though most Americans clearly supported it, as evidenced 
by its repeated passage in the popularly elected House. Senators apparently 
either feared alienating the state legislatures that had appointed them to office 
or else doubted that the skill set enabling them to thrive in back-room negotia- 
tions (such as characterized state legislative selection of US senators) would 
translate well into success on the hustings. Not until 1913 was the Constitution 
finally amended to end this undemocratic practice.” 

Another very precise, yet undemocratic, constitutional provision is of 
greater relevance today: the electoral college system. As already noted, one 
potentially undemocratic feature of this system—the authorizing of state 


* Indeed, the entrenchment of slavery as an institution—not just as a component of appor- 
tioning representation in the House—was almost accomplished by a constitutional amendment 
that northerners offered to southerners in 1860-61 as an inducement to remain in the union. 
The so-called Corwin amendment—named for the Republican congressman from Ohio who 
proposed it—would have forever protected slavery in existing states from congressional interfer- 
ence. Republicans, including Lincoln, accepted this amendment because they did not see it as 
conceding anything valuable: Even without the amendment, they believed that Congress lacked 
the constitutional authority to interfere with slavery in existing states. To bolster its value to 
southerners, sponsors of the amendment included a provision making it unamendable. In other 
words, had the Corwin amendment been enshrined in the Constitution—ironically, it would 
have become the Thirteenth Amendment—it would have theoretically prevented subsequent 
majorities at the national level from ever abolishing slavery. 
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legislatures to provide for the selection of presidential electors in some manner 
other than direct popular election—was elided in an era more democratic 
than the Founding by legislatures’ stipulating direct popular election as the 
mode of selection. However, another feature of this system—the apportion- 
ment of electors among states in a manner not proportional to their population 
(because each state’s number of electors consists of its representatives plus its 
senators, and every state, regardless of size, has two senators) cannot be so 
easily circumvented. Four times in American history, the candidate winning 
the most popular votes did not ascend to the presidency because he failed to 
win in the electoral college.* That result is difficult to reconcile with demo- 
cratic principles: The votes of citizens in different states do not count equally 
in presidential elections. Yet an amendment to alter this aspect of the system 
would be virtually impossible to enact—both because the even more drasti- 
cally malapportioned US Senate would very likely never pass it and because 
the smaller states, which benefit from the malapportionment, would never 
ratify it. 

More significantly, the malapportionment of the US Senate, in which each 
state enjoys equal representation, was difficult to justify in 1787 and is impossi- 
ble to defend in a more democratic age that seems to take for granted—in most 
other contexts—the principle of one person, one vote. To be sure, democratic 
theory does not require that minorities go unprotected from majority oppres- 
sion. Yet on no viable theory of minority rights do people living in sparsely 
populated states qualify as the sort of minority group deserving special protec- 
tion. Historically, to the extent that the Senate’s malapportionment has served 
the interests of minorities other than simply the residents of underpopulated 
states, it has generally advantaged the wrong sort of minorities: first, southern 
slaveholders, and later, southern white supremacists. Today, malapportion- 
ment of the Senate mostly ensures that people living in thinly populated states 
receive far more than their per capita share of federal spending, and it advan- 
tages a Republican Party that is widely perceived to better reflect the values of 
rural America.”° 

Ironically, while other undemocratic features of the original Constitution— 
such as protections for slaveholders and state legislative selection of senators— 
have been eliminated over time, the Senate’s malapportionment has grown 
significantly worse. In 1787, the largest state (Virginia) had roughly twelve 


* To be sure, some of the gap between popular vote totals and electoral college results is at- 
tributable not to the malapportionment of the electoral college but to the system’s use of winner- 
take-all contests at the state level. Thus, a presidential candidate can win the national popular 
vote but lose in the electoral college simply because of the manner in which that candidate’s 
popular votes are distributed. 
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times the population of the smallest (Delaware). By 2010, the population of 
California, the largest state, was more than sixty-five times that of Wyoming, 
the smallest. Moreover, the constitutional provision that malapportions the 
Senate by guaranteeing each state two senators is expressly rendered un- 
amendable without the consent of every state—a truly extraordinary instance 
of dead-hand control that we should not expect to see eliminated even if we 
live a very long time.” 

Tenure during good behavior (which is, effectively, lifetime tenure) for un- 
elected federal judges is another feature of the Constitution that is both dif- 
ficult to reconcile with democracy and impossible to circumvent without an 
amendment. At the time of the Founding, several state constitutions autho- 
rized legislatures to remove judges—many of whom enjoyed tenures much 
briefer than “good behavior”—on grounds falling short of the criteria speci- 
fied for impeachment, which under the Constitution is the only way to remove 
federal judges from office. By the middle of the nineteenth century, the ac- 
countability gap between state and federal judges had grown even greater, as 
all newly created states and many existing ones were providing for the popular 
election of state judges to finite terms in office. The federal system probably 
would have moved in that same direction at roughly the same time had federal 
constitutional amendments not been so difficult to secure.”* 

Since the Founding, there has been a dramatic shift in the way that judges 
have exercised the power of judicial review. At most, the Framers would have 
anticipated courts’ striking down laws that were clearly unconstitutional or 
that especially affected the judiciary, such as restrictions on the right to a jury 
trial. By contrast, today’s unelected, life-tenured federal judges resolve many 
of society’s most contested social and political issues—abortion, affirmative 
action, gay marriage, school prayer, gun control, campaign finance reform, 
and the death penalty, to name only a few. Moreover, today’s Supreme Court 
generally resolves such issues by five-to-four votes that divide the justices 
along largely consistent and predictable political lines, which strongly sug- 
gests that ideology plays a substantial role in the justices’ constitutional in- 
terpretations. Empowering unelected and remotely accountable government 
officials with this much political discretion seems very difficult to reconcile 
with democracy.” 

The Constitution contains one other undemocratic feature that is too spe- 
cific to be circumvented through creative construction and is unlikely ever to 
be amended: the Article V provision specifying that constitutional amend- 
ments require the approval of two-thirds of both houses of Congress (or a 
proposal by a constitutional convention called by Congress at the behest of 
two-thirds of the state legislatures) and ratification by three-quarters of the 
state legislatures (or by three-quarters of special state ratifying conventions, 
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if so specified by Congress). This provision blocks constitutional changes that 
are supported even by large majorities of the American people. Thirty-four 
senators from the seventeen smallest states—together representing as little as 
7 percent of the nation’s population—can defeat a constitutional amendment. 
So can the legislatures of the thirteen smallest states, which together constitute 
less than 4 percent of the nation’s population. Were it not for the extraordinary 
difficulty of enacting constitutional amendments, popular majorities probably 
would long ago have adopted measures guaranteeing equality without regard 
to sex, allowing voluntary nondenominational prayer in public schools, and 
permitting governments to criminalize the burning of the American flag as an 
act of symbolic speech.'° 


From the Perspective of Today 


Most of the delegates to the Philadelphia convention would have been aston- 
ished to learn that most of the Constitution they wrote in 1787 remains in 
place more than 225 years later. Nathaniel Gorham of Massachusetts, for one, 
was incredulous at the idea “that this vast country including the western terri- 
tory will 150 years hence remain one nation.”!°! 

The Framers did not think they were perfect. During the convention, 
George Mason observed that the Constitution the delegates were drafting 
“will certainly be defective, as the Confederation has been found on trial 
to be.” During the ratifying contest, Elbridge Gerry noted that even “the 
greatest men may err.” Federalist Noah Webster considered it “consummate 
arrogance” to presume that the Founders had “all possible wisdom,” could 
“foresee all possible circumstances,” or could “judge for future generations 
better than they can judge for themselves.” Because they understood their own 
imperfections and limitations, the Framers deliberately fashioned Article V to 
make amendments easier to obtain than they had been under the Articles of 
Confederation.’ 

On a few occasions, the Framers simply made mistakes. For example, the 
electoral college system they devised required electors to cast two votes for 
different candidates but did not permit them to designate one of those votes 
for president and the other for vice president. Not anticipating the rise of po- 
litical parties, which nonetheless happened almost immediately, the Framers 
did not imagine party tickets that combined a candidate for president with one 
for vice president. Yet by coordinating support for candidates among the elec- 
tors, political parties fostered the realistic possibility of tie votes in the elec- 
toral college, as each party’s electors cast their two (undifferentiated) votes for 
the presidential and vice presidential nominees of their parties.'™ 
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This gaffe by the Framers nearly led to a debacle in the presidential elec- 
tion of 1800, when Thomas Jefferson and Aaron Burr, both Democratic- 
Republicans, received the same number of electoral votes. Although everyone 
knew that Jefferson had been the party’s choice for president and Burr for vice 
president, it remained uncertain for weeks who would become president. Even 
worse, members of the opposition party—the Federalists—controlled the de- 
cisive votes in the House of Representatives that would determine which of 
their adversaries’ candidates would become the nation’s third president.'* 

The Framers’ mistaken assumptions meant that the system they had de- 
signed sometimes worked very differently in practice than they had antici- 
pated. For example, the Framers assumed that political actors in different 
branches of the national government would have self-interested incentives to 
challenge each other's assertions of power. Yet the existence of political par- 
ties, which the Framers did not contemplate, drastically altered the practical 
operation of the system of checks and balances. Specifically, while the Framers 
expected the president and Congress to be adversaries competing for power, 
the rise of political parties meant that the two branches—if controlled by the 
same party—might be more likely to coordinate their efforts than to compete 
with one another.'™ 

Similarly, the development of political parties radically altered the practical 
workings of the electoral college system. The Framers assumed that presiden- 
tial candidates would rarely command majorities in the electoral college, and 
thus “nineteen times in twenty,” the House of Representatives would have to 
pick the president (from among the top five vote getters in the electoral col- 
lege). Yet with the rise of political parties, one candidate has almost always 
won a majority in the electoral college, and only two presidents in American 
history—Thomas Jefferson in the election of 1800 and John Quincy Adams in 
the election of 1824—have been chosen by the House.’ 

The Framers also made demographic assumptions that, although they 
turned out to be badly flawed, nonetheless shaped the convention’s handiwork 
in significant ways. At the time of the Founding, virtually everyone assumed 
that the South’s population would grow much more quickly than the North’s. 
Thus, at the Philadelphia convention and in the ratifying contest, southern- 
ers believed that the rejection of population-based apportionment for the 
Senate would disadvantage them over the long term. Much of the work done 
by the Philadelphia convention after the consummation of the Connecticut 
Compromise in mid-July—for example, the compromises involving slavery 
and the decision about how to select the president—was influenced by this 
assumption.'”” 

Yet because European immigrants, not wishing to live in a slave society or 
to compete with slave labor, mostly steered away from the South, the North’s 
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population grew much more quickly than the South’s during the antebellum 
period. Ironically, the equally apportioned Senate turned out to be the bastion 
of support for southern slaveholders, while the population-apportioned House 
repeatedly posed a threat to them. By the 1850s, southern statesmen warned 
of civil war if the balance of power they had eventually secured and preserved 
in the Senate—there were fifteen free states and fifteen slave states before the 
admission of California in 1850—were thrown out of kilter by the admission 
of too many additional free states.'"° 

Other constitutional provisions have simply been rendered obsolete or an- 
tiquated in the face of dramatically changed social and economic conditions. 
The Constitution provided for the first session of each new Congress to as- 
semble in December because the Framers assumed most legislators would be 
farmers, who would find a summer session inconvenient. Technological de- 
velopments in transportation have also rendered certain constitutional pro- 
visions obsolete. The Constitution empowers the president to make recess 
appointments to federal offices because the Framers assumed—in an era of 
relatively primitive transportation—that senators representing distant states 
would have to be absent from the capital for months when the Senate ad- 
journed. In addition, one reason that the Constitution provides that a quorum 
for conducting business in either house shall consist of a majority of its mem- 
bers is that the Framers worried that any lesser requirement would jeopardize 
the interests of distant states with disparate interests. Such concerns seem 
quaint in the modern era of rapid transportation.” 

In addition to their mistakes, faulty assumptions, and concerns that were 
later rendered obsolete, the Framers were constrained by history to make cer- 
tain choices that differed from those they might have considered ideal. Most 
notably, a constitution that was devised by delegates who represented states, 
and that would be subject to ratification by state conventions, would inevita- 
bly include many federalism provisions that may not have been theoretically 
optimal. Thus, the Framers provided that state legislatures would select US 
senators, choose the method of selecting presidential electors, and regulate— 
subject to congressional override—the times, places, and manner of federal 
elections. They also restricted the jurisdiction of federal courts and limited 
Congress to enumerated powers, while treating states as governments of in- 
herent power (subject only to the limitations of Article I, Section 10). Among 
democratic nations in the world today, only those sharing a similar history of 
evolution from confederation to nation have included similar federalism pro- 
visions in their constitutions.'"® 

Finally, the Framers held certain values thatare abhorrent to most Americans 
today. Most of them accepted that human beings could be held as property, and 
they believed that African Americans and Native Americans were inferior in 
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various ways to Caucasians. None of them thought that women should enjoy 
full political or civil rights. Most of them doubted that poor people should be 
permitted to vote or hold political office. The purpose of such observations is 
not to criticize the Framers but simply to note, as Benjamin Franklin did at the 
Philadelphia convention, that they—like all human beings—were influenced 
by the passions and prejudices of their era. How likely is it that persons holding 
values so radically different from our own would have written a constitution 
that perfectly suits our needs today?!" 

In the final analysis, the Constitution—like any governmental 
arrangement—must be defended on the basis of its consistency with our basic 
(democratic) political commitments and the consequences that it produces. 
That it has been around for a very long time or that its authors were especially 
wise and virtuous should not be sufficient to immunize it against criticism.'” 

Toward the end of his long life, Thomas Jefferson, who played no direct role 
in either the drafting or the ratification of the Constitution, sagely observed 
that because “laws and institutions must go hand in hand with the progress 
of the human mind” and because each generation has “a right to choose for 
itself the form of government it believes most promotive of its own happiness,” 
constitutions ought not to receive “sanctimonious reverence” and be deemed, 
“like the ark of the covenant, too sacred to be touched.” As Jefferson would 
have recognized, those who wish to sanctify the Constitution are often using 
it to defend some particular interest that, in their own day, cannot in fact be 


adequately justified on its own merits.'’* 
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treaties); see also Wilson, Sept. 7, ibid., 540; Mason at Virginia ratifying convention, June 
24, 1788, DHRC, 10:1488. For New Englanders’ concerns about rights to these fisheries 
in the treaty ending the Revolutionary War, see Jensen, New Nation, 15-6; Hendrickson, 
Peace Pact, 181-3. 

Madison, Sept. 7, Farrand, 2:540 (“would necessarily”); Butler, ibid., 541 (“a necessary 
security”); Gerry, ibid. (“dearest” and “the extremities”); Wilson, Sept. 8, ibid., 548 (“the 
minority”). On some New Englanders’ willingness to trade to Great Britain, in negotia- 
tions to end the Revolutionary War, Georgia and South Carolina in exchange for Nova 
Scotia, see Hendrickson, Peace Pact, 189. 

Sept. 7, Farrand, 2:541 (eight-to-three vote rejecting Madison’s motion to exclude presi- 
dents from the making of peace treaties, followed by another eight-to-three vote in favor 
of exempting peace treaties from a supermajority requirement); Gerry, Sept. 8, ibid., 548 
(“the essential rights”); Williamson, ibid. (“the power”). 

Morris, ibid. (quotations); ibid., 548-9 (eight-to-three vote to strike the exemption of 
peace treaties from the supermajority requirement for treaty making); see also Banning, 
Sacred Fire, 178. 

Madison to Jefferson, Oct. 24, 1787, PJM (C.S.), 10:208 (quotation); see also Carroll, 
Aug. 15, Farrand, 2:300; Gorham, ibid.; Madison, June 1, ibid., 1:66-7; Dickinson 
(Pierce’s Notes), ibid., 74. 

Articles of Confederation, Art. IX, DHRC, 1:91; Beeman, Plain, Honest Men, 125; 
Rakove, The Beginnings of National Politics, 180, 356-7; Bowling, The Creation of 
Washington, D.C., 61-2. 

Rakove, Original Meanings, 249-50, 254-5; Beeman, Plain, Honest Men, 125, 137; The 
Declaration of Independence (1776), paras. 3-5. For the argument that an important 
segment of the Founding generation—including prominent Federalists such as Wilson, 
Hamilton, and James Iredell—had never embraced this deep suspicion of executive 
power and indeed had consistently favored, as colonials, the expansion of the king’s 
prerogative power over Parliament, see Nelson, Royalist Revolution, 5-9, 35-7, 102-3, 
149, 154-6. For criticism of Morris’s administration of his office, see, e.g., Arthur Lee to 
Samuel Adams, Aug. 6, 1782, LDC, 19:25—6; infra p. 425 n. *. 

Wood, Creation of the American Republic, 135-50, 155-9, 407, 434-6; Rakove, Original 
Meanings, 250-3; Nelson, Royalist Revolution, 146, 148, 308-9 n. 1; Robertson, 
The Constitution and America’s Destiny, 35; Shumer, “New Jersey,” 76-7; New York 
Constitution of 1777, Art. XXIII; Massachusetts Constitution of 1780, Pt. 2, Ch. 2, §§ 
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IV, V, VII, and IX. New York’s constitution bound the governor to act in conjunction 
with an executive council only with regard to appointments. 

Madison, July 17, Farrand, 2:35 (“Experience,” “in general,” “some expedient,” “the in- 
stability,” and “a revolution”); Morris, ibid., 35—6 (“the way to keep”); July 19, ibid., 52 
(“to control”); see also Charles Pinckney at South Carolina ratifying convention, May 
14, 1788, DHRC, 27:329-30; Robertson, The Constitution and America’s Destiny, 215-6; 
Nelson, Royalist Revolution, 5-6, 179-81, 203, 215. 

Madison to Washington, Apr. 16, 1787, PJM (C.S.), 9:385 (quotation); Beeman, Plain, 
Honest Men, 55-6, 126-7, 257; see also Madison to Randolph, Apr. 8, 1787, PJM (C.S.), 
9:370; Nelson, Royalist Revolution, 199. In 1785, when Madison had been asked for his 
thoughts regarding a constitution for Kentucky, he had displayed a similar lack of certi- 
tude on the optimal design of the executive branch (to Caleb Wallace, Aug. 23, 1785, PJM 
(C.S.), 8:352). 

Virginia Plan, resolutions 7-8, May 29, Farrand, 1:21. 

Pinckney, June 1, ibid., 64 (“vigorous”); Morris, July 19, ibid., 2:52 (“an executive”); 
Wilson (King’s Notes), June 1, ibid., 71 (“to require” and “manners”); Sherman, ibid., 65 
(“nothing more”); see also Beeman, Plain, Honest Men, 55-6, 125-6. 

Wilson, June 1, Farrand, 1:65 (“most energy”); Official Journal, ibid., 63 (motion by 
Wilson, seconded by Charles Pinckney, for unitary executive); Wilson (King’s Notes), 
June 16, ibid., 266-7 (“if divided”); Rutledge, June 1, ibid., 65 (“feel the greatest”); 
Pinckney, June 2, ibid., 88 (“obvious” and “no member”); Wilson, June 4, ibid., 96; see 
also Butler, June 1, ibid., 88-9; Beeman, Plain, Honest Men, 56, 127, 129; Judith A. Best, 
“The Presidency and the Executive Power,” in Levy and Mahoney, eds., The Framing and 
Ratification of the Constitution, 213-4; Nelson, Royalist Revolution, 185-6. On Wilson’s 
consistent support, from the time of the revolution onwards, for broad executive power, 
see Nelson, Royalist Revolution, 35-7, 149, 164-5, 178-9. 

Randolph, June 2, Farrand, 1:88 (“with great earnestness”); June 1, ibid., 66 (“the fetus” 
and “the British”); Williamson, July 24, ibid., 2:101 (“an elective king,” “lay a train,” and 
“pretty certain”); see also Madison to Jefferson, Oct. 24, 1787, PJM (C.S.), 10:208. 
Dickinson, June 2, Farrand, 1:86-7 (“not consistent,” “from the attachments,” “one of the 
best,” and “The spirit”); Mason, June 4, ibid., 101-2 (“genius”); New Jersey Plan, resolu- 
tion 4, June 15, ibid., 244; see also Sherman, June 1, ibid., 65; Rakove, Original Meanings, 
253, 257, 268-9; Beeman, Plain, Honest Men, 128, 134; Nelson, Royalist Revolution, 
188, 195. 

Randolph, June 2, Farrand, 1:88; Mason, June 4, ibid., 113 (“a more perfect” and “quiet 
the minds”); Williamson, July 24, ibid., 2:100-1 (“essential difference”); see also 
Randolph (King’s Notes), June 1, ibid., 1:71; Williamson, ibid. 

Wilson, June 4, ibid., 96 (“nothing but”); June 16, ibid., 254 (“contend among”); June 
1, ibid., 66 (“unity” and “the manners”); Butler, June 2, ibid., 88-9 (“constant struggle” 
and “mischievous”); Butler (Yates’s Notes), ibid., 90 (“delays, divisions”); see also Gerry, 
June 4, ibid., 97; Nelson, Royalist Revolution, 189-90. 

June 1, Farrand, 1:66 (postponing the vote by common consent); June 2, ibid., 89 (post- 
poning the vote in order to adjourn for the day); Official Journal, June 4, ibid., 93 (seven- 
to-three vote in favor of a unitary executive); Sherman, ibid., 97 (quotations); see also 
July 17, ibid., 2:29 (affirming, without dissent, a unitary executive); Aug. 24, ibid., 401 
(same); Nelson, Royalist Revolution, 322 n. 14; Adams, First American Constitutions, 272. 
Mason, Objections, Sept. 15, Farrand, 2:638-9 (“safe and proper”); Sept. 7, ibid., 541-2 
(“an experiment”); Franklin, ibid., 542 (“a council”); Gerry, June 1, ibid., 1:66 (“in order 
to”); Ellsworth, Aug. 18, ibid., 2:328-9; see also Dickinson, Sept. 7, ibid., $42. 
Pinckney, Aug. 18, ibid., 329 (“thwart” and “shelter”); Wilson, June 4, ibid., 1:97 (“to 
cover”); see also Gouverneur Morris, Sept. 7, ibid., 2:542. 

Sept. 7, ibid., 541 (eight-to-three vote against Mason’s motion to instruct the Committee 
on Unfinished Parts to prepare a provision for an executive council; then, all states but 
New Hampshire voted in favor of authorizing the president to call for written opinions 
from the heads of departments); Mason, Objections, Sept. 15, ibid., 638 (quotation); see 
also Rakove, Original Meanings, 268-70. 
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. July 17, Farrand, 2:32 (the executive’s power to execute national law agreed to 
without dissent); Banning, Sacred Fire, 100; Adams, First American Constitutions, 
267, 271. 

Virginia Plan, resolution 8, May 29, Farrand, 1:21; Sherman, June 4, ibid., 99 (“against”); 
Bedford, ibid., 100-1 (“it would be sufficient”); New Jersey Plan, resolution 4, June 15, 
ibid., 244. 

Wilson, Aug. 15, ibid., 2:300-1 (“swallowing up” and “sufficient”); Morris, July 21, ibid., 
76 (“in greater danger”); Mason, ibid., 78 (“would so much resemble”); Mercer, Aug. 15, 
ibid., 298 (“legislative usurpation”); see also Morris, ibid., 300; Madison, Sept. 12, ibid., 
586-7; Rakove, “Madisonian Moment,” 492. 

Madison, July 21, Farrand, 2:74 (“as an additional check”); Morris, Aug. 15, ibid., 299 
(“dwelt” and “this ruinous expedient”); see also Holton, Unruly Americans, 197. 

Official Journal, June 4, Farrand, 1:94 (eight-to-two vote approving of executive veto, 
subject to a two-thirds override by both houses of Congress). 

Virginia Plan, resolution 8, May 29, ibid., 21 (“convenient number”); Madison, July 21, 
ibid., 2:74 (“an additional opportunity” and “inspir[e] additional confidence”); New 
York constitution of 1777, Art. III; see also Madison (King’s Notes), June 4, Farrand, 
1:108; Madison (King’s Notes), June 6, ibid., 144; Wilson (Yates’s Notes), June 4, ibid., 
105; James T. Barry III, “The Council of Revision and the Limits of Judicial Power,” 
University of Chicago Law Review (1989), $6:244-S; Nelson, Royalist Revolution, 166; 
Rakove, “Madisonian Moment,” 493. Madison had long been a fan of New York’s council 
of revision (to Caleb Wallace, Aug. 23, 1785, PJM (C.S.), 8:351). 

Madison, June 6, Farrand, 1:138-9 (“settled pre-eminence,” “permanent stake,” and 
“would both double”); July 21, ibid., 2:74 (“preserving a consistency”); Ellsworth, ibid., 
73-4 (“give more wisdom” and “competent information”); see also Barry, “Council of 
Revision,” 249-50; Rakove, Original Meanings, 261-2. 

Morris, July 21, Farrand, 2:75-6. 

Supra p. 160; Martin, July 21, Farrand, 2:76 (“a double negative”); Wilson, ibid., 73 
(“weight” and “[I]aws may be”); Mason, ibid., 78 (“unjust”). 

King, June 6, ibid., 1:139; Gorham, July 21, ibid., 2:73 (“not to be presumed”); Gerry, 
ibid., 75 (“making statesmen”); Strong, ibid., 75; Pinckney, Aug. 15, ibid., 298; Sherman, 
ibid., 300 (“disapproved”); see also Gerry, June 4, ibid., 1:97; King, ibid., 98; Gerry, June 
6, ibid., 139; Robertson, The Constitution and America’s Destiny, 217-9; Barry, “Council 
of Revision,” 253-7. Acknowledging some weight to the objection that judges might 
be biased in the interpretation of laws they had been involved in enacting, Madison re- 
sponded, however, that only “a small proportion of the laws coming in question before a 
judge would be such wherein he had been consulted [and] that a small part of this propor- 
tion would be so ambiguous as to leave room for his prepossessions” (June 6, Farrand, 
1:138). 

Gerry, July 21, ibid., 2:75; Martin, ibid., 76; Madison, ibid., 77 (quotations). 

Official Record, June 4, ibid., 1:104 (eight-to-two vote in favor of executive veto without 
the participation of the judiciary); Wilson and Madison motion to reconsider inclusion 
of judges in council of revision, June 6, ibid., 138; ibid., 140 (eight-to-three vote rejecting 
inclusion of judges); Wilson motion to include judges, July 21, ibid., 2:73; Madison, ibid., 
74 (supporting the motion); Gerry, ibid. (expressing displeasure); ibid., 80 (rejecting 
Wilson’s motion by four-to-three vote, with two delegations divided); Madison motion, 
seconded by Wilson, for separate vetoes to be exercised by executive and Supreme Court, 
Aug. 15, ibid., 298; Gerry, ibid. (objecting that this issue has already been resolved); ibid. 
(eight-to-three vote rejecting the motion); Robertson, The Constitution and America’s 
Destiny, 217-9; Rakove, Original Meanings, 261-3. 

Wilson and Hamilton motion for executive to exercise an absolute veto, June 4, Farrand, 
1:98, 100 (“tempestuous”); Read motion for absolute veto, seconded by Morris, Aug. 7, 
ibid., 2:200; Wilson, Aug. 15, ibid., 300-1 (“prejudices”); Morris, ibid., 300; Rakove, 
Original Meanings, 258, 262; Nelson, Royalist Revolution, 189-91. 

Gerry, June 4, Farrand, 1:98 (“the best”); Franklin, ibid., 99; Butler, ibid., 100 (“in a con- 
stant course,” “a Cromwell,” and “arise”); Mason, ibid., 101. 
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Virginia Plan, resolution 8, May 29, ibid., 21; Madison, June 4, ibid., 99-100 (“would 
certainly be” and “a proper proportion”); ibid., 103 (unanimous vote against absolute 
executive veto); ibid., 104 (eight-to-two vote in favor of an executive veto with a provi- 
sion for override by two-thirds votes in both houses of Congress); Official Journal, July 
21, ibid., 2:71 (executive veto with two-thirds override unanimously approved); Aug. 1, 
ibid., 301 (six-to-four vote, with one delegation divided, to change override requirement 
from two-thirds to three-fourths); Official Record, Sept. 12, ibid., $82 (six-to-four vote, 
with one delegation divided, to change the override requirement of three-fourths to two- 
thirds); Morris, ibid., 585 (“[t]he excess”); Charles Pinckney, ibid., 586 (“putting a dan- 
gerous power’); Hamilton, ibid., 585; see also Williamson, ibid.; Sherman, ibid. 
Madison, Observations on Jefferson’s Draft of a Constitution for Virginia, Oct. 15, 1788, 
PJM (C.S.) 11:290 (“the most difficult”); Mason, June 22, Farrand, 2:376. 

Madison to Jefferson, Oct. 24, 1787, PJM (C.S.), 10:209. 

Wilson, June 5, Farrand, 1:119 (“the impropriety” and “intrigue”); Randolph, July 21, 
ibid., 2:81 (“generally resulted” and “the responsibility”); Morris, ibid., 82 (“inter- 
course”); see also Aug. 23, ibid., 389; Wilson, July 18, ibid., 41; Morris, ibid.; Gorham, 
ibid., 42; Morris, Sept. 6, ibid., $24. 

Rutledge, June 5, ibid., 1:119 (“so great” and “leaning”); Mason, July 18, ibid., 2:42 (“in- 
sensibly form”); see also Mason, July 21, ibid., 83. For references to judges’ trying im- 
peachments, see Randolph, July 20, ibid., 67; Madison, Sept. 8, ibid., $51. 

Madison, June 5, ibid., 1:120 (“sufficiently stable”); Pinckney, July 21, ibid., 2:81; 
Sherman, July 18, ibid., 41, 43 (“ought to be” at p. 41); see also Madison, June 13, ibid., 
1:232-3; Randolph, July 18, ibid., 2:43; Ellsworth, July 21, ibid., 81. 

Virginia Plan, resolution 9, May 29, ibid., 1:21; Madison, June 1, ibid., 66-7 (“to ap- 
point”); ibid., 67 (approving Madison’s proposal unanimously, with one delegation di- 
vided); Official Journal, ibid., 63; Madison, June 5, ibid., 120 (“maturer”); ibid. (the vote 
to strike out “the legislature” and leave the appointing authority blank); June 13, ibid., 
233 (appointment of federal judges by the Senate agreed to without dissent); see also 
Official Journal, July 17, ibid., 2:23 (unanimous vote confirming that the executive would 
make appointments to offices not otherwise provided for in the Constitution). 

Supra pp. 204-5; Madison, July 21, Farrand, 2:80-1; see also Banning, “Virginia,” 274. 
Disagreeing with Madison, Mason denied that “the difference of interest between the 
northern and southern states could be properly brought into this argument,” and he con- 
tinued to defend Senate appointment of federal judges (July 21, Farrand, 2:83). 

Gorham, July 18, ibid., 41; Madison, ibid., 42-3 (“would unite”); July 21, ibid., 82; Mason, 
ibid., 83; Ellsworth, ibid., 81 (advocating reversing the procedure); Wilson, Sept. 7, ibid., 
538-9 (“Good laws”); see also Morris, July 21, ibid., 82; Sept. 7, ibid., 539; Massachusetts 
Constitution of 1780, Pt. 2, Ch. 2, Art. IX. 

Martin, July 18, Farrand, 2:41 (quotation); Sherman, ibid., 43; Bedford, ibid.; Official 
Record, July 21, ibid., 72 (six-to-three vote against the proposal for federal judges to be 
nominated by the president, subject to disapproval by the Senate; followed by a six-to- 
three vote in favor of Senate appointment of federal judges); Committee of Detail report, 
Art. 1X, § Land Art. X, § 2, ibid., 183, 185; see also July 18, ibid., 38-9 (rejecting by a six- 
to-two vote a proposal to shift the power of appointing federal judges from the Senate to 
the president; then rejecting by an evenly divided vote of four-to-four Gorham’s proposal 
for presidential appointment of judges with the advice and consent of the Senate). 
Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 498-9 
(“with the advice”); Sept. 7, ibid., 539-40 (agreeing without dissent to this proposal with 
regard to ambassadors, other public ministers, and Supreme Court judges; voting nine- 
to-two in favor of this proposal with regard to “all other officers of the United States”); 
U.S. Constitution, Art. I, § 2, cl. 2. 

Sept. 3, Farrand, 2:492 (agreeing, without dissent, to bar members of the national legis- 
lature from holding any other federal office). Nelson argues that the convention’s debate 
over the ineligibility of members of Congress to appointment to other federal office mir- 
rored the disagreement between British Whigs, who believed that the Crown had cor- 
rupted the British constitution by influencing Members of Parliament with the promise 
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of executive appointments, and Royalists, who believed that the Crown’s prerogative 
to appoint legislators to executive office was its only remaining bulwark against parlia- 
mentary tyranny since the royal veto had gradually been emasculated through disuse 
(Royalist Revolution, 196-8). 

June 12, Farrand, 1:217 (eight-to-two vote in favor of ineligibility of members of 
Congress for appointment to federal office for one year after the expiration of their term 
in office); resolutions of the Virginia Plan as amended and agreed to by the Committee 
of the Whole, June 13, ibid., 228-9; Butler, June 22, ibid., 376 (“precaution”); Mason 
(Yates’s Notes), ibid., 380-1 (all other quotations); see also Rutledge, June 23, ibid., 386; 
Gerry, Aug. 14, ibid., 2:285-6; Randolph, ibid., 290. 

King, June 22, ibid., 1:376 (“discourage merit”); Hamilton, ibid. (“passions” and “pure 
patriotism”); Morris (Yates’s Notes), July 2, ibid., 518 (“the pursuit” and “proceed”); 
June 23, ibid., 390 (eight-to-two vote in favor of ineligibility during the term for which 
elected, followed by a six-to-four vote, one delegation divided, against extending that 
ineligibility for one year after the expiration of the term); see also Gorham, June 22, 
ibid., 375-6; Charles Pinckney, Aug. 14, ibid., 2:283-4; Wilson, ibid., 289; Committee 
of Detail report, Aug. 6, Art. VI, § 9, ibid., 180 (one year’s ineligibility for the Senate but 
not for the House); Committee on Unfinished Parts report, presented by Brearley, Sept. 
1, ibid., 484 (one year’s ineligibility removed). 

Madison motion, June 23, ibid., 1:386; Madison, ibid., 388-9 (“impulse,” “too feeble,” 
and “too great success”); Wilson (Yates’s Notes), ibid., 393 (“ought not to shut”); see 
also ibid., 390 (eight-to-two vote, with one delegation divided, against Madison’s 
proposal). 

Mason (Yates’s Notes), ibid., 392 (“[I]f we do not”); Gerry, ibid., 393 (“by admitting”); 
Sept. 3, ibid., 2:492 (defeating by an evenly divided vote of five to five King’s motion to 
limit the ineligibility clause to newly created offices; then, by a vote of five to four, with 
one delegation divided, limiting the ineligibility clause to newly created offices and exist- 
ing offices for which salaries had been increased during the term for which the member 
of Congress was elected). At the Virginia ratifying convention, Madison defended the 
ineligibility provision he had proposed in Philadelphia, noting that no state constitu- 
tion barred sitting legislators from appointment to existing offices. He explained that 
the Philadelphia convention had adopted a middle path between two extremes. It had 
reduced Congress’s incentive to create needless offices or increase the salaries of existing 
offices, while preserving the capacity of those who “had served their country with the 
greatest fidelity” to be appointed to office “on a par with their fellow citizens” (June 14, 
1788, DHRC, 10:1262-3). 

July 17, Farrand, 2:32 (agreeing, without dissent, to president’s power to execute na- 
tional laws); Committee of Detail report, resolution 10, Aug. 6, ibid., 185; Committee 
on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 498-9 (adding to the 
president’s powers that of making treaties, with the advice and consent of the Senate); 
Sept. 7, ibid., 538 (agreeing without dissent to president’s power to make treaties); see 
also Brown, Redeeming the Republic, 191. 

Virginia Plan, resolution 7, May 29, Farrand, 1:21 (“enjoy”); Articles of Confederation, 
Art. IX, DHRC, 1:89 (“the sole”); Pinckney, June 1, Farrand, 1:64-S (“vigorous execu- 
tive” and “a monarchy”); Wilson, ibid., 65-6; Gerry, Aug. 17, ibid., 2:318 (“never ex- 
pected”); see also Madison (King’s Notes), June 1, ibid., 1:70. 

Madison, Aug. 17, ibid., 2:318 (“the power to repel”); ibid., 319 (the vote); see also Gerry, 
ibid., 318; Charles Pinckney, ibid.; Mason, ibid., 319. 

Wilson, Sept. 4, ibid., 501 (quotations); see also Wilson at Pennsylvania ratifying con- 
vention, Dec. 11, 1787, DHRC, 2:566-7; Madison to Jefferson, Oct. 24, 1787, PJM (C.S.), 
10:208; Rakove, Original Meanings, 256; Beeman, Plain, Honest Men, 249, 297; Best, 
“The Presidency,” 215. 

Virginia Plan, resolution 7, May 29, Farrand, 1:21; Mason, June 1, ibid., 68 (“tempta- 
tion”); July 26, ibid., 2:119-20 (“the very palladium” and “at fixed periods”); Randolph, 
July 19, ibid., 54-5; Wilson, ibid., 56; Rutledge, ibid., 7; June 2, ibid., 1:81 (eight-to- 


two vote in favor of legislative selection of the executive for a seven-year term); ibid., 88 
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(seven-to-two vote, with one delegation divided, in favor of making the executive ineli- 
gible for re-election); see also Williamson, July 17, ibid., 2:32; Gerry, July 24, ibid., 100. 
Morris, July 17, ibid., 33 (“to destroy”); July 19, ibid., 53 (“the civil road” and “to make 
the most”); Morris (McHenry’s Notes), Aug. 24, ibid., 407; Ellsworth, July 24, ibid., 101 
(“the most eminent” and “if they foresee”); see also Morris, ibid., 104-5; King, July 19, 
ibid., 55. 

Madison, July 25, ibid., 109 (“insuperable,” “agitate,” and “[ml]inisters”); July 17, ibid., 
34-5 (“essential”); July 19, ibid., 56; see also Madison to Jefferson, Oct. 24, 1787, PIM 
(C.S.), 10:208-9. 

Butler, July 2S, Farrand, 2:112 (“cabal”); Morris, Sept. 4, ibid., 500 (“danger of” and “in- 
dispensable”); Sherman, June 1, ibid., 1:68 (“absolutely” and “very essence”). For more 
statements opposing congressional selection of the executive, see Gerry, June 2, ibid., 80; 
June 9, ibid., 175; July 19, ibid., 2:57; Morris, July 17, ibid., 29, 31; July 24, ibid., 103. 
Wilson, June 2, ibid., 1:80 (“produce more”); Morris, July 17, ibid., 2:29 (“to prefer” and 
“of continental”); Madison, July 19, ibid., 56 (“the fittest”); Massachusetts Constitution 
of 1780, Part 2, Ch. 2, Art. III; New York Constitution of 1777, Art. XVII; see also 
Wilson, June 1, Farrand, 1:68, 69; Wilson motion, June 2, ibid., 80; Morris, July 19, ibid., 
2:53; King, ibid., 55-6; Wilson, ibid., 56; Madison, July 25, ibid., 110-1; Morris, ibid., 
113; Dickinson, ibid., 114; Nelson, Royalist Revolution, 172, 187-8. 

Gerry, July 25, Farrand, 2:114 (“radically vicious” and “ignorance”); Pinckney, July 17, 
ibid., 30 (“a few active”); Mason, ibid., 31 (“it would be as unnatural” and “it impossi- 
ble”); see also Mason, July 26, ibid., 119; Gerry, June 2, ibid., 1:80; July 19, ibid., 2:57; 
Beeman, Plain, Honest Men, 129-31, 231-2, 252; Rakove, Original Meanings, 259. 
Sherman, July 17, Farrand, 2:29 (“never be,” “generally vote,” and “the largest”); Madison, 
July 25, ibid., 111 (“to prefer”); Williamson, ibid., 113; see also Dickinson, ibid., 114; 
Charles Pinkney, July 17, ibid., 30; Williamson, ibid., 32. 

Madison, July 19, ibid., 57 (“serious”); July 25, ibid., 111 (“local considerations,” “must 
give way,” and “was willing”); Wilson, June 1, ibid., 1:68 (“chimerical”); July 17, ibid., 
2:32 (the vote); see also Williamson, ibid.; Aug. 24, ibid., 402 (again rejecting a proposal 
for direct popular election of the executive, this time by a vote of nine states to two). 
Hamilton, June 18, ibid., 1:289 (“could be established” and “stability”); Morris, July 17, 
ibid., 2:33 (“great pleasure” and “[t]his was the way”); see also James McClurg, ibid.; 
Jacob Broom, ibid. 

Mason, ibid., 35 (“a softer name” and “easy step”); Madison, ibid.; Sherman, ibid., 33 (“by 
no means’). 

Ibid., 36 (the vote), ibid., 36 n. * (quotation); see also Hamilton to Timothy Pickering, 
Sept. 16, 1803, PAH, 26:147-8. For the argument that Madison probably had an in- 
centive to understate the amount of delegate support for an executive tenured during 
good behavior, see Nelson, Royalist Revolution, 194, 326-7 n. 57. For the unreliability of 
Madison’s notes on this point, see Bilder, Madison’s Hand, 114-5, 216-7. 

Gerry, July 24, Farrand, 2:102; Martin, ibid.; Williamson, ibid., 101; Wilson, ibid., 102; 
Ellsworth, July 19, ibid., 59 (“firm”); Williamson, ibid. (“the best men”); supra p. 227; 
Farrand, 2:58-9 (eight-to-two vote against ineligibility, followed bya nine-to-one vote in 
favor of six-year terms); Wilson, June 1, ibid., 1:68; Sherman, ibid.; Bedford, ibid., 68-9; 
see also Broom, July 17, ibid., 2:33; Morris, July 19, ibid., 54; July 24, ibid., 105; Beeman, 
Plain, Honest Men, 249; Robertson, The Constitution and America’s Destiny, 215. 

Gerry, July 25, Farrand, 2:109 (“radically”); Madison, ibid., 110 (“had betrayed” and 
“infected”); Randolph, June 9, ibid., 1:176 (“national executive”); see also Gerry, June 
2, ibid., 80; June 9, ibid., 176 (rejecting by a vote of nine to zero, with one delegation di- 
vided, Gerry’s motion for the federal executive to be chosen by state executives); Gerry, 
July 19, ibid., 2:57; Gerry, July 24, ibid., 101; Mason, July 26, ibid., 118-20; Wilson, June 
2, ibid., 1:69; Beeman, Plain, Honest Men, 135, 247-8, 254. 

Ellsworth, July 25, Farrand, 2:108-9 (“deserving magistrate”); Charles Pinckney, ibid., 
111-2; Mason, ibid., 112; Morris, ibid., 113 (“intrigue”). 

Gerry, July 24, ibid., 103 (“[w]e seem”); Wilson, ibid. (“a digested”); Wilson motion to 
this effect, ibid., 105; Morris, ibid. (“[i]t would be better”); Official Record, June 2, ibid., 
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1:77-8 (eight-to-two vote in favor of congressional selection of the executive for a seven- 
year term; seven-to-two vote, with one delegation divided, in favor of making the execu- 
tive ineligible for re-election); July 17, ibid., 2:32 (unanimous vote in favor of Congress’s 
selecting the executive); Official Record, July 24, ibid., 97 (seven-to-four vote in favor of 
Congress’s selecting the executive); Official Record, July 26, ibid., 116 (seven-to-three 
vote in favor of a seven-year term with ineligibility for re-election); Committee of Detail 
report, Art. X, § 1, Aug. 6, ibid., 185 (congressional selection of the president to a seven- 
year term with ineligibility for re-election); see also Best, “The Presidency,” 215-6. 
Brearley, Aug. 24, Farrand, 2:402 (“[t]he argument”); statements by Sherman, Gorham, 
Dayton, Wilson, Langdon, and Madison, ibid., 401-3; ibid., 403 (the vote); see also 
Gorham and Wilson, Aug. 7, ibid., 196-7. 

Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 497-8; 
Wilson motion, June 2, ibid., 1:80; Official Journal, ibid., 77 (rejecting Wilson’s pro- 
posal by a vote of seven to two, with one delegation divided); King, July 19, ibid., 2:56; 
Paterson, ibid.; ibid., 58 (six-to-three vote, with one delegation divided, in favor of select- 
ing president via system of electors; then voting eight to two in favor of state legislatures’ 
choosing the electors); July 23, ibid., 95 (seven-to-three vote the next day to reconsider 
the electoral college system for selecting the president); July 24, ibid., 101 (seven-to-four 
vote in favor of returning to the method of congressional selection of the president); see 
also Dickinson to George Logan, Jan. 16, 1802, ibid., 3:301; Beeman, Plain, Honest Men, 
135-6, 299-302; Rakove, Original Meanings, 264-S. 

Strong, July 24, Farrand, 2:100 (“first characters” and “make the government”); 
Williamson, July 19, ibid., 58 (“the most respectable”); Morris, Sept. 4, ibid., 500 (“the 
great evil” and “impossible”); Wilson, ibid., 501-2; Madison, July 25, ibid., 110-1; July 
19, ibid., $7; see also William Houston, July 24, ibid., 99. 

Ellsworth, July 25, ibid., 111; Paterson, July 19, ibid., 56; Ellsworth motion, seconded by 
Broom, ibid., 57; July 20, ibid., 64 (voting by six states to four in favor of an apportion- 
ment of electors ranging from one to three per state); see also Official Record, June 8, 
ibid., 1:163 (Charles Pinckney proposal for a relatively flat apportionment of electors). 
Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 497. 

Ibid., 498; Pinckney, Sept. 5, ibid., 511 (“not have sufficient”); Mason, Sept. 4, ibid., 500 
(“nineteen”). 

Morris, ibid., $02; Sherman, Sept. S, ibid., 512-3; see also King, ibid., $14; Beeman, 
Plain, Honest Men, 300-1; but see Morris, Sept. S, Farrand, 2:512. 

Mason motion, seconded by Williamson, proposing to eliminate the majority require- 
ment, ibid., $12; ibid., $13 (nine-to-two vote against Mason proposal); Madison motion, 
seconded by Williamson, to replace “majority” with “one-third,” ibid., 514; Gerry, 
ibid.; ibid. (nine-to-two vote against Madison’s proposal); see also Hamilton, Sept. 6, 
ibid., 525. 

Madison, Sept. 4, ibid., 500 (“the attention”); Wilson, ibid., 502; Mason motion, sec- 
onded by Gerry, to change “five” to “three,” Sept. 5, ibid., 514; Sherman, ibid.; ibid. 
(eight-to-two vote against Mason’s proposal); Spaight motion, seconded by Rutledge, to 
replace “five” with “thirteen,” ibid., 515; ibid. (only North Carolina and South Carolina 
voting for Spaight proposal). 

Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 498-9; 
Wilson, Sept. 6, ibid., 523 (“will not be”); Mason, Sept. S, ibid., $12 (“if a coalition”); 
Williamson, ibid. (“lays”); Randolph, ibid., 513; see also Charles Pinckney, ibid., 511; 
Rutledge, ibid. 

Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 499; Wilson 
(McHenry’s Notes), Sept. 6, ibid., 530 (“combined and blended”); see also Wilson, 
Sept. 8, ibid., 522-3; Charles Pinckney, Sept. 4, ibid., 501; Madison to George Hay, 
Aug. 23, 1823, ibid., 3:458; Rakove, Original Meanings, 265; Banning, “Constitutional 
Convention,” 130. 

Wilson, Sept. 4, Farrand, 2:502; Randolph, ibid.; Wilson motion to replace “Senate” with 
“the legislature,” Sept. 5, ibid., 513; Dickinson, ibid.; ibid. (Wilson motion defeated by 
a vote of seven to three, with one delegation divided); Sherman motion to replace “the 
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Senate” with “the House,” Sept. 6, ibid., 527; Mason, ibid. (“the aristocratic influence”); 
ibid. (ten-to-one vote in favor of Sherman motion); Madison to George Hay, Aug. 23, 
1823, ibid., 3:458 (“on account of” and “present greater obstacles”); see also Robertson, 
The Constitution and America’s Destiny, 156-7; Beeman, Plain, Honest Men, 304-5; 
Rakove, Original Meanings, 265. 

Committee on Unfinished Parts report, presented by Brearley, Sept. 4, Farrand, 2:497; 
see also Williamson, July 25, ibid., 113; Morris, ibid.; Gouverneur Morris to Lewis 
Morris, Dec. 10, 1803, ibid., 3:405. 

Williamson, Sept. 7, ibid., 2:537 (“only for the sake” and “such an officer”); Sherman, 
ibid. (“be without employment”); Gerry, ibid., 536-7 (“the close intimacy”); Mason, 
ibid.; Gerry (King’s Notes), Sept. 15, ibid., 635 (“destroy the independence”). 

Morris, Sept. 7, ibid., 537 (quotation); ibid., 538 (eight-to-two vote, with one delegation 
divided, in favor of making the vice president ex officio president of the Senate). 
Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 497; 
Sherman, Sept. 4, ibid., 499; Morris, ibid., $00; Wilson, ibid., 501-2; Sept. 6, ibid., 525 
(eight-to-three vote against a motion to change the president’s term from four years to 
seven, followed by a nine-to-two vote against changing it from four years to six); ibid. n. *. 
For the terms in office of state executives, see Adams, First American Constitutions, 243. 
Maryland Constitution of 1776, Art. XXXI (“a long continuance”); Franklin, July 26, 
Farrand, 2:120 (“returning to” and “[i]n free governments”); Wood, Creation of the 
American Republic, 140; Adams, First American Constitutions, 251; see also Charles 
Pinckney, July 25, Farrand, 2:111-2. 

Mason, June 2, ibid., 1:86 (“some mode”); Virginia Plan, resolutions 7 and 9, May 29, 
Farrand, 1:21, 22; Dickinson motion, seconded by Bedford, June 2, ibid., 85-6; New 
Jersey Plan, resolution 4, June 15, ibid., 244; see also Beeman, Plain, Honest Men, 141-2. 
Sherman, June 2, Farrand, 1:85 (“at pleasure”); Mason, ibid., 86 (“opposed decidedly” 
and “the mere creature”); Madison and Wilson, ibid. 

Official Journal, June 2, ibid., 78-9 (rejecting Dickinson proposal by a vote of nine to 
one and then approving Williamson motion, seconded by Davie, for impeachment for 
“malpractice or neglect of duty” by a vote that is unclear); Morris, July 20, ibid., 2:64-5 
(“render the executive”); Pinckney, ibid., 66 (“effectually destroy”); King, ibid., 67 (“in- 
termediate trial” and “tried for”); Morris, July 19, ibid., 53, 59; see also Randolph (King’s 
Notes), June 1, ibid., 1:71. 

Wilson, July 20, ibid., 2:64; Davie, ibid. (“essential security”); Mason, ibid., 65; 
Randolph, ibid., 67; Franklin, ibid., 65; Madison, ibid., 65-6 (“incapacity” and “fatal”); 
see also Morris, ibid., 68-9; July 24, ibid., 103-4. 

July 20, ibid., 69 (the vote); Randolph, ibid., 67 (“excluding”); Committee of Detail 
report, Art. X, § 2, Aug. 6, ibid., 186; see also Robertson, The Constitution and America’s 
Destiny, 157. 

Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 497, 499. 
Madison, Sept. 8, ibid., 551 (“improperly dependent”); Pinckney, ibid. (“a favorite law”). 
Morris, Sept. 8, ibid. (quotation); Sherman, ibid.; ibid. (the vote). 

Official Journal, June 2, ibid., 1:78; Official Record, July 20, ibid., 2:61; Committee of 
Detail report, Art. X, § 2, Aug. 6, ibid., 186 (“treason”); Morris, July 20, ibid., 68-9. 
Committee on Unfinished Parts report, presented by Brearley, Sept. 4, ibid., 499; Mason, 
Sept. 8, ibid., 550 (“great and dangerous” and “other high crimes”); Madison, ibid. (“so 
vague”); ibid. (eight-to-three vote in favor of Mason’s proposed change); Richard A. 
Posner, An Affair of State: The Investigation, Impeachment, and Trial of President Clinton 
(Cambridge, MA, 2000), 98-100, 170-4; Michael Les Benedict, The Impeachment and 
Trial of Andrew Johnson (New York, 1973), 26-36. 

Best, “The Presidency,” 209; see also Nelson, Royalist Revolution, 7, 186-7, 203, 324 n. 33. 
Mason, June 4, Farrand, 1:101 (“the genius); Pierce Butler to Weedon Butler, May 5, 1788, 
DHRC, 27:270 (“had not many”); see also James Thomas Flexner, George Washington 
and the New Nation (1783-1793) (Boston, 1970), 3:134; Beeman, Plain, Honest Men, 128; 
but cf. Rakove, Original Meanings, 244. 
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Franklin, Sept. 17, Farrand, 2:643 (“to doubt,” “put his name,” and “to make”); ibid., 646 
(“prevent”); Hamilton, ibid., 645 (“A few characters”); Randolph, Sept. 15, ibid., 631; see 
also Sept. 10, ibid., 563-4. 

For the preceding footnote, see DHRC, 24:82 n. 1. 
Morris, Sept. 17, Farrand, 2:645 (“the best” and “take it”); Williamson, ibid. (letter 
option); Charles Cotesworth Pinckney, ibid., 647 (point about disingenuousness); 
McHenry (McHenry’s Notes), ibid., 649 (“many parts” and “I distrust”). On McHenry’s 
background, see Introduction, DHRC, 11:1i. 
Randolph, Farrand, 2:645 (“himself free”); ibid., 646 (“dictated”). 
William Lewis to Thomas Lee Shippen, Oct. 11, 1787, PTJ (ML.S.), 12:229 
(“Grumbletonian”); see also infra pp. 433, 455-6, 461-2; Luther Martin to the Printer, 
Maryland Journal, Jan. 18, 1788, DHRC, 10:192-4 (explaining Gerry’s grounds of op- 
position); Gerry, Sept. 15, Farrand, 2:632-3; Aug. 14, ibid., 285-6; Randolph, Sept. 
15, ibid., 631; Sept. 10, ibid., 563-4; Mason, Objections, ibid., 637-40; Mason at the 
Virginia ratifying convention, June 24, 1788, DHRC, 10:1488; Banning, Sacred Fire, 174; 
Helen Hill Miller, George Mason: Gentleman Revolutionary (Chapel Hill, NC, 1975), 254; 
Mason to Randolph, Oct. 19, 1782, PGM, 2:752; Gerry to John Adams, Sept. 20, 1787, 
DHRC, 13:218. 
Catherine Drinker Bowen, Miracle at Philadelphia: The Story of the Constitutional 
Convention (Boston, repub. 1986), 43; see also Madison to Jefferson, Sept. 6, 1787, PJM 
(C.S.), 10:163; Swift, Making of an American Senate, 32. 
Gerry, June 12, Farrand, 1:215 (“[I]t was necessary”); Madison to Randolph, Apr. 
8, 1787, PJM (C.S.), 9:369 (“unattainable”); Dahl, How Democratic Is the American 
Constitution?, 12; see also Extract of a letter from William Pierce to St. George Tucker 
(Sept. 28, 1787), Gazette of the State of Georgia, Mar. 20, 1788, DHRC, 16:442. For other 
acknowledgments during the convention of the practical constraint imposed by the 
need to secure ratification, see, e.g., Madison, June 4, Farrand, 1:100; Mason, ibid., 101; 
see also Robert E. Brown, Charles Beard and the Constitution: A Critical Analysis of “An 
Economic Interpretation of the Constitution” (Princeton, NJ, 1956), 40-2 & n. 26, 113; 
Young, Liberty Tree, 198-9, 202. The delegates were not particularly consistent in their 
invocations of this argument—meaning that they would also invoke it strategically when 
opposing a proposal they did not favor. See Robertson, The Constitution and America’s 
Destiny, 108-9 n. 30. 
Hamilton (Yates’s Notes), June 18, Farrand, 1:296-7 (all quotations but the last); ibid., 
287, 293 (“to shock” at p. 287); see also Chernow, Hamilton, 231-5. For an account 
of Hamilton’s extreme nationalism that is rooted in his immigrant background, see 
McCraw, The Founders and Finance, 43-4. 
Read, June 29, Farrand, 1:463 (“good general” and “must be”); June 11, ibid., 202 (“into 
one great”); June 6, ibid., 136-7; Butler (Yates’s Notes), ibid., 144 (“abolishing”); King, 
June 19, ibid., 324 (“doubted” and “that much”); Dickinson, June 2, ibid., 85 (“some gen- 
tlemen”); but cf. William Samuel Johnson, June 21, ibid., 355. 
Madison (Yates’s Notes), June 29, ibid., 471 (“possessed” and “ought to be”); Charles 
Pinckney, Observations, ibid., 3:112 (“mere local”); Morris, Aug. 20, ibid., 2:342-3; 
Madison, Aug. 18, ibid., 325; Pinckney, ibid.; Madison, Sept. 14, ibid., 615; see also 
Madison to Jefferson, Oct. 24, 1787, PJM (C.S.), 10:209; Knox to Washington, Jan. 14, 
1787, PGW (C.S.), 4:521-2; Extract of a letter from William Pierce to St. George Tucker 
(Sept. 28, 1787), Gazette of the State of Georgia, Mar. 20, 1788, DHRC, 16:442; Wood, 
Creation of the American Republic, 473. Banning does not deny that there were extreme 
consolidationists at the convention, but he insists that Madison was not one of them 
(Sacred Fire, 160-5 & 455 n. 73). 
Supra pp. 137-40, 161; Madison to Jefferson, Oct. 24, 1787, PJM (C.S.), 10:215-6; Maier, 
Ratification, 47-8; Banning, Sacred Fire, 173; Miller, George Mason, 240. Hendrickson 
puts the point nicely: The nationalists of 1783 would have been thrilled with the nation- 
alism of the New Jersey Plan and would never have dreamed of obtaining more than that 
(Peace Pact, 222-3). 
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see Sacred Fire, 7-8, 17, 24-6, 34—S, 112, 115-6, 139-40, 158-62, 170-1, 190-1, 201. 
Wilson, May 31, Farrand, 1:49 (quotation); see also Madison, June 5S, ibid., 122-3; 
Holton, Unruly Americans, 193, 211. 

Hamilton, June 18, Farrand, 1:289 (“[W]e ought”); Randolph (McHenry’s Notes), May 
29, ibid., 26-7 (“chief danger”); Gerry, May 31, ibid., 48 (“[t]he evils”); see also Bouton, 
Taming Democracy, 176-7; Holton, Unruly Americans, 233; Robertson, The Constitution 
and America’s Destiny, 103. 

Gerry, Sept. 17, Farrand, 2:647 (“the worst”); Sherman, May 31, ibid., 1:48 (“should 
have”); Hamilton (Yates’s Notes), June 18, ibid., 299 (“[t]he voice”); Madison, June 12, 
ibid., 215; Randolph, June 22, ibid., 373 (“neither incumbent” and “popular prejudices”); 
see also Mercer, Aug. 7, ibid., 2:205; Beeman, Plain, Honest Men, 294-5; Edmund 
Morgan, Inventing the People: The Rise of Popular Sovereignty in England and America 
(New York, 1988), 271; Bouton, “Trials of the Confederation,” 370, 372, 384-S. 
Madison, May 31, Farrand, 1:50 (quotation); supra pp. 171-8. 

Randolph, May 31, Farrand, 1:51 (quotations); supra pp. 208-11, 218-9, 228-9. On 
terms of office under state constitutions, see Adams, First American Constitutions, 242-3. 
Robertson, The Constitution and America’s Destiny, 232. 

Hamilton, June 18, Farrand, 1:289 (quotation); supra pp. 209-11, 228-9; see also 
Holton, Unruly Americans, 196-7. 

Gerry, May 31, Farrand, 1:48 (“had been taught”); Butler, July 6, ibid., 541-2 (“the great 
object”); supra pp. 74-88. 

Mason, Aug. 16, Farrand, 2:309 (“mortal hatred”); June 6, ibid., 1:133-4; Holton, Unruly 
Americans, 276-7; supra pp. 155, 159-63, 206-11, 218-9. 

“Federal Farmer,” Letters to the Republican (Nov. 8, 1787), Letter I, DHRC, 14:23. 
Authorship of the Letters has generally been attributed to Richard Henry Lee, though 
this claim has been disputed. For some of the scholarship debating authorship, see ibid., 
16; see also Cornell, Other Founders, 88 & n. 11; Rakove, Original Meanings, 228-9. 
Rutledge, June 21, Farrand, 1:359. 

Beeman, Plain, Honest Men, 190-2; Robertson, The Constitution and America’s Destiny, 
102 & n. 5; Miller, George Mason, 242-3; see also McDonald, Novus Ordo Seclorum, 167, 
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convention. See Kaminski, “New York,” 60. 
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(“never been suggested”); see also Lansing, June 16, ibid., 250; William Grayson to 
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see, e.g., Responses to “An Old Whig” I, Massachusetts Centinel, Oct. 31, 1787, DHRC, 
4:179; American Herald, Dec. 17, 1787, ibid., 48. 
Heideking, The Constitution Before the Judgment Seat, 266-73; Maier, Ratification, 157, 
185. 
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June 22, 1788, ibid., 6:349; Madison to Washington, Mar. 3, 1788, DHRC, 8:454; Madison 
to Pendleton, Feb. 21, 1788, PJM (C.S.), 10:533. 
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Symmes, Jr., Feb. 6, 1788, ibid., 1474-5. On the generally elite nature of delegates to state 
ratifying conventions, see Heideking, The Constitution Before the Judgment Seat, 264-6. 
Abraham G. Lansing to Abraham Yates, Jr., June 22, 1788, DHRC, 21:1207 (quotations); 
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mid-eighteenth century, see Michael Zuckerman, “The Polite and the Plebeian,” in Gray 
and Kamensky, eds., American Revolution. For the decision of Federalist printers in Boston 
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On the instruction of delegates, which was the exception rather than the rule everywhere, 
though much less exceptional in New England, see Libby, “Geographical Distribution of 
the Vote,” ch. 4; Maier, Ratification, 134-6, 147; Introduction, DHRC, 5:890; Heideking, 
The Constitution Before the Judgment Seat, 200-1; William Lenoir at North Carolina 
convention, July 30, 1788, Elliot, 4:202. Edling takes more seriously than I would some 
speakers’ claims to be open to persuasion (Revolution in Favor of Government, 22). At 
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Gerry, Sept. 10, ibid., 559-60 (“just umbrage”); Hamilton, ibid., 560 (“as to the indeco- 
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Dane to Caleb Strong, Oct. 10, 1787, DHRC, 4:63 (quotation); see also Madison to 
Washington, Sept. 30, 1787, PJM (C.S.), 10:179-80; Rakove, Original Meanings, 109-10. 
Dane thought that had Congress “taken time to examine it, as so respectable a body ought 
always to do [in] such important cases,” it was “highly probable that Congress would 
have very fully approved of the plan proposed and on the principles which actuated the 
convention.” 
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Ratification, 55. 
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his opposition, for he is too old not to know his dependence is more on the people than 
theirs on him.” In addition, some Federalists believed that Adams’s arguments against 
ratification “could be opposed with greater probability of success while he was a member 
[of the convention] than if he was absent, suggesting objections to small circles of del- 
egates” (Dec. 23, 1787, ibid., 506). 

Gore to King, Jan. 6, 1788, ibid., 627 (quotations); see also editorial note, ibid., 630. For 
additional statements the same day reporting Adams’s strong opposition to ratification, 
see King to Wadsworth, ibid., 626; Gorham to Knox, ibid., 628-9; Thomas L. Winthrop 
to John Todd, ibid., 626. 

Gorham to Knox, ibid., 629 (“the most numerous”); Resolutions of the Tradesmen of 
the Town of Boston, Massachusetts Gazette, Jan. 7, 1788, ibid., 631-2 (other quotations); 
Editors’ Note, The Meeting of the Tradesmen of Boston on the Constitution, Jan. 7, 1788, 
ibid., 630-1. For Federalist speculations about the impact of the tradesmen’s resolutions 
on Adams’s thinking, see Gore to George Thatcher, Jan. 9, 1788, ibid., 656; Jackson to 
Knox, Jan. 20, 1788, DHRC, 7:1538; Henry Van Schaack to Peter Van Schaack, Jan. 20, 
1788, DHRC, 5:755. 

Parsons to Michael Hodge, Jan. 14, 1788, ibid., 708 (quotation); Massachusetts 
Convention Journal, Jan. 14, 1788, DHRC, 6:1182; convention proceedings, Jan. 
17, 1788, ibid., 1229; Introduction, ibid., 1109, 1111; DHRC, 5:657 n. 3; Maier, 
Ratification, 138-9, 141, 165-6, 169; Beeman, Plain, Honest Men, 387; Gillespie, 
“Massachusetts,” 153; Hall, Politics Without Parties, 279-80. On the convention’s re- 
locating three times owing to a combination of acoustics problems and inadequate 
spectator seating, see Jackson to Knox, Jan. 20, 1788, DHRC, 7:1536-7. For examples 
of Antifederalist delegates who were instructed to reject ratification, see Boyd, Politics 
of Opposition, 57-60; see also Theophilus Parsons to Michael Hodge, Jan. 14, 1788, 
DHRC, 5:708. On Massachusetts’s history of using a participatory process for enact- 
ing state constitutions, see Adams, First American Constitutions, 86-93; infra p. 618. 
On the agreement for paragraph-by-paragraph consideration, see King to Madison, 
Jan. 16, 1788, DHRC, 7:1530; Isaac Backus to Susanna Backus, Jan. 17, 1788, ibid., 
1531. After the convention, Federalist Jeremy Belknap claimed that the consider- 
ation of the Constitution by paragraphs is what enabled Federalists to “protract the 
debates ... til they were sure of a majority” (to Ebenezer Hazard, Feb. 10, 1788, ibid., 
1583). For detailed discussions of the Massachusetts ratifying convention, see Maier, 
Ratification, chs. 6-7; Heideking, The Constitution Before the Judgment Seat, 290-9; 
Gillespie, “Massachusetts,” 147-58. 
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Benjamin Randall at Massachusetts convention, Jan. 22, 1788, DHRC, 6:1303 (“widely 
different” and “were not so”). For criticism of the small size of the House, see John Taylor, 
Jan. 16, ibid., 1237. For criticism of biennial elections, see, e.g., Taylor, Jan. 14, ibid., 1185; 
Abraham White, ibid., 1186. For criticism of Congress’s power over the times, places, 
and manner of federal elections, see, e.g., William Jones, Jan. 16, ibid., 1219; Samuel 
Nasson, Feb. 1, ibid., 1397-9. 
On Congress’s taxing power, see Massachusetts convention, Jan. 18, 1788, DHRC, 
6:1245-6, 1250-1; see also Hall, Politics Without Parties, 281-2. On Senate apportion- 
ment, see Francis Dana, Jan. 17, DHRC, 6:1232-3; Samuel Nasson, Feb. 1, ibid., 1398. 
On slavery, see, e.g., James Neal, Jan. 25, ibid., 1354; Thomas Lusk, Feb. 4, ibid., 1421; 
Thomas Dawes, Jan. 18, ibid., 1244-5. On religious oaths, see, e.g., Lusk, supra; Daniel 
Shute, Jan. 31, ibid., 1375-7. On Federalists’ celebrating the commerce power, see 
Thomas Russell, Feb. 1, ibid., 1403-4; Thomas Dawes, Jan. 21, ibid., 1287-9. For a good 
summary of Massachusetts Antifederalists’ objections to the Constitution, see William 
Symmes, Jr., to Peter Osgood, Jr., Nov. 15, 1787, DHRC, 4:236-7. Gerry explained to 
the convention that, in Philadelphia, he had acquiesced in the unfair apportionment of 
the Senate only in exchange for the clause requiring that money bills originate in the 
House, which had later been watered down over his objection (to the Vice President of 
the Convention of Massachusetts, Jan. 21, 1788, Farrand, 3:265-7). 
Barrell, Feb. 5, 1788, DHRC, 6:1448 (“[a]wed in the presence,” “to talents above,” 
“plain husbandman,” and “the pleasing eloquence”); Randall, Jan. 18, 1788, ibid., 1244 
(“biased,” “these great men,” and “would speak half as much”); King to Madison, Jan. 
27, 1788, DHRC, 7:1554 (“complain”); see also George R. Minot Journal, ibid., 1599; 
Amos Singletary at Massachusetts convention, Jan. 25, 1788, DHRC, 6:1345-6. The 
Pennsylvania Antifederalist “Centinel” similarly described a “very unequal” contest in 
Massachusetts in which “well meaning, though uninformed men, were opposed to great 
learning, eloquence and sophistry in the shape of lawyers, doctors and divines, who were 
capable and seemed disposed to delude by deceptive glosses and specious reasoning” 
(“Centinel” XV, Philadelphia Independent Gazetteer, Feb. 22, 1788, DHRC, 16:190- 
1). The Massachusetts Antifederalist “Helvidius Priscus,” acknowledging that the 
Federalist speakers had been more “improved by education” and “brightened by study 
and experience,” nonetheless insisted that they used their talents mostly “to find evasion 
and sophistry,” and he maintained that an “impartial observer” would find “the boldness 
of truth in the short, unadmired speeches” of the Antifederalists (“Helvidius Priscus” IV, 
Massachusetts Gazette, Feb. 5, 1788, DHRC, 5:858; see also Heideking, The Constitution 
Before the Judgment Seat, 279). 

For the preceding footnote, see Hall, Politics Without Parties, 275. 
Francis Dana, Jan. 18, DHRC, 6:1250 (“those gentlemen”); Peter Thatcher, Feb. 4, ibid., 
1420 (“a combination” and “uncharitable”); Jonathan Smith, Jan. 25, ibid., 1347 (“plain 
man,” “living,” “lawyers,” “we must all,” and “think worse”); see also William Phillips, 
Jan. 22, ibid., 1302. 
Gorham to Knox, Jan. 16, 1788, DHRC, 5:730 (“the prospect”); Sedgwick to Henry Van 
Schaack, Jan. 18, 1788, ibid., 740 (“At the time”); King to Madison, Jan. 20, 1788, DHRC, 
7:1539 (“affirm”); Nasson to George Thatcher, Jan. 22, 1788, ibid., 1545. For other state- 
ments expressing doubt that the convention would ratify, see Matthew Cobb to George 
Thatcher, Jan. 24, 1788, DHRC, 5:796; Theophilus Parsons to Michael Hodge, Jan. 14, 
1788, ibid., 708; Madison to Randolph, Jan. 20, 1788, PJM (C.S.), 10:398. Federalist 
Henry Jackson was much more optimistic about the prospects for ratification (to Knox, 
Jan. 23, 1788, DHRC, 7:1546; Jan. 20, ibid., 1537). New York Antifederalist Melancton 
Smith, observing that “the information received from Massachusetts differs according to 
the sentiments of the men who give it” and that both parties claimed to have a majority, 
concluded that it was “impossible ... to form an opinion that may be relied upon” (to 
Abraham Yates, Jr., Jan. 28, 1788, DHRC, 20:671-2). For other statements describing the 
outcome in Massachusetts as impossible to predict, see Gorham to Knox, Jan. 20, 1788, 
DHRC, 5:752; John Jackson to Keith Spence, Jan. 20, 1788, ibid., 752; Benjamin Lincoln 
to Washington, Jan. 9[-13], 1788, PGW (C.S.), 6:22. 
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King to Madison, Jan. 23, 1788, DHRC, 7:1546. 
Gorham to Madison, Jan. 27, 1788, ibid., 1552 (quotations); see also Gorham to Knox, 
Jan. 30, 1788, ibid., 1561; Tristram Dalton to Stephen Hooper, Jan. 31, 1788, ibid., 1563; 
Jeremy Belknap to Ebenezer Hazard, Jan. 25-26, 1788, ibid., 1548-9. 
“Hampden” (possibly James Sullivan), Massachusetts Centinel, Jan. 26, 1788, DHRC, 
5:807-9; King to Knox, Jan. 27, 1788, DHRC, 7:1553 (“some countenance” and “not 
so confident”); Lincoln to Washington, Jan. 27, 1788, ibid., 1555 (“will not be” and 
“possible”); editorial note, DHRC, 5:806-7; see also Introduction, DHRC, 6:1116-7. 
Specifically, “Hampden” proposed that Massachusetts ratify on the condition that the 
first substantive act of the new Congress would be to consider the amendments pro- 
posed by the ratifying conventions of Massachusetts and the other states. A joint ses- 
sion of Congress, voting by state delegations, would be empowered to enact amend- 
ments by the vote of just seven state delegations. The specific amendments proposed by 
“Hampden” were some of the same ones favored by Antifederalists everywhere—for ex- 
ample, restricting Congress’s taxing power, limiting its authority over the times, places, 
and manner of congressional elections, and expanding protections for the right to trial 
by jury. 
Belknap to Ebenezer Hazard, Feb. 3, 1788, DHRC, 7:1566. 
King to Knox, Jan. 27, 1788, ibid., 1553 (“[H]e appears”); Henry Van Schaack to Peter 
Van Schaack, Feb. 4, 1788, ibid., 1575 (“industriously”); see also Maier, Ratification, 159, 
193. On Hancock’s “very precarious” health, which led the convention to appoint a vice 
president—the state’s chief justice, William Cushing—to officiate in his absence, see 
Gore to Wadsworth, Jan. 9, 1788, DHRC, 3:603; see also Gore to Thatcher, Jan. 9, 1788, 
DHRC, S:656. For another statement reporting the view that Hancock “has not declared 
his opinion upon the subject yet because he wishes first to know on what side the ma- 
jority will be,” see William Cranch to John Quincy Adams, Jan. 22, 27, 1788, DHRC, 
7:1544. On Adams, see supra pp. 434-6. Adams’s son died during the convention, which 
limited his participation in the debates. See Convention Journal, Jan. 18, DHRC, 6:1248; 
Introduction, ibid., 1108. 

For the preceding footnote, see King to Horatio Gates, Jan. 20, 1788, DHRC, 7:1538- 
9; see also King to George Thatcher, ibid., 1541. 
King to Knox, Feb. 3, 1788, ibid., 1572 (“receive” and “that if”); Dalton to Stephen 
Hooper, Jan. 31, 1788, ibid., 1563 (“sacrifice[d]”); see also Knox to Robert R. Livingston, 
Feb. 10, 1788, ibid., 1586; From Tristram Dalton, Feb. 3, 1788, ibid., 1569; Introduction, 
ibid., 1118; Maier, Ratification, 194-S. 
Hancock, Jan. 31, 1788, DHRC, 6:1379 (quotations); Proposed Amendments, ibid., 
1381-2; see also Knox to Robert R. Livingston, Feb. 10, 1788, DHRC, 7:1586. 
Adams, Jan. 31, DHRC, 6:1384. 
Fisher Ames, Feb. S, ibid., 1444 (“the fullest representation”); Charles Jarvis, Feb. 
4, ibid., 1425-6 (“the influence” and “general”). For other Federalist statements 
supporting the proposed amendments, see James Bowdoin, Feb. 1, ibid., 1390; 
Increase Sumner, ibid., 1400; Caleb Strong and “several other gentlemen,” Feb. 
2, ibid., 1406. For Antifederalist denials of the convention’s authority to propose 
amendments and of the likelihood that already ratifying states would approve them, 
see William Widgery, Feb. 1, ibid., 1401; Ebenezer Peirce, ibid., 1404; Thompson, 
Feb. 2, ibid., 1406. 
Dalton to Michael Hodge, Jan. 30, 1788, DHRC, 7:1560 (“settle the matter”); Henry Van 
Schaack to Peter Van Schaack, Feb. 4, 1788, ibid., 1575 (“had an amazing” and “the op- 
position”); Gorham to Knox, Feb. 3, 1788, ibid., 1570; King to Madison, Jan. 30, 1788, 
ibid., 1561 (“our hopes,” “character,” and “disappoint”); see also King to Madison, Feb. 
3, 1788, ibid., 1572. For additional optimistic assessments by Federalists after Hancock 
and Adams came out in favor of recommended amendments, see Isaac Backus to 
Susanna Backus, Feb. 1, 1788, ibid., 1564; Belknap to Ebenezer Hazard, Feb. 3, 1788, 
ibid., 1566; Gore to Thatcher, Feb. 3, 1788, ibid., 1569; King to Knox, Feb. 3, 1788, ibid., 
1571; Lincoln to Washington, Feb. 3, 1788, ibid., 1572; see also James Sullivan to John 
Langdon, Feb. 3, 1788, ibid., 1574; Knox to Robert R. Livingston, Feb. 10, 1788, ibid., 
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1586. Like King, Dalton expressed some doubts as to whether Hancock could be entirely 
relied upon (to Michael Hodge, supra). 

Hancock, Feb. 6, DHRC, 6:1476 (quotation); Convention Journal, Feb. 2, ibid., 1405-6. 
For descriptions of the committee and the Federalist majority, see George Benson to 
Nicholas Brown, Feb. 3, 1788, ibid., 7:1568; Gorham to Knox, Feb. 3, 1788, ibid., 1570; 
and the sources cited in the preceding note; see also Jackson to Knox, Feb. 6, 1788, ibid., 
1581; Introduction, ibid., 6:1121; Maier, Ratification, 199. 

“The Republican Federalist” V, Massachusetts Centinel, Jan. 19, 1788, DHRC, $:748 (quo- 
tation); Convention Journal, Feb. 5, DHRC, 6:14.43 (adjournment motion); ibid., 1451 
(vote on adjournment); see also George Benson to Nicholas Brown, Feb. 3, 1788, DHRC, 
7:1567-8; Jackson to Knox, Feb. 6, 1788, ibid., 1581; Introduction, ibid., 6:1121-2; 
Maier, Ratification, 204; Rutland, Ordeal of the Constitution, 99, 103, 108. For an earlier 
suggestion that the convention adjourn, see William Thompson, Jan. 21, 1788, DHRC, 
6:1291; see also Jackson to Knox, Jan. 23, 1788, DHRC, 7:1546. Even before the conven- 
tion began, one Antifederalist essayist was appealing to convention delegates to support 
an adjournment (“The Republican Federalist” I, Massachusetts Centinel, Dec. 29, 1787, 
DHRC, 5:551). 

Symmes, Feb. 6, DHRC, 6:1474 (“great defects,” “a total rejection,” “in the character,” 
and “a ray of hope”); Charles Turner, ibid., 1471-2 (“been averse,” “mind [was] recon- 
ciled,” “respect,” “catholic,” and “universally accepted”). 

Convention Debates, Feb. 6, ibid., 1477 (quotations); ibid., 1487 (vote total). 

Taylor, ibid., 1488 (“fairly beaten” and “his determination”); Widgery, ibid., 1487 (“bya 
majority” and “endeavor”); King to Madison, Feb. 6, 1788, DHRC, 7:1647 (“the minor- 
ity,” “magnanimity,” and “ratification”); see also Abraham White and Josiah Whitney, 
Feb. 6, DHRC, 6:1487; Introduction, ibid., 1122-3; Lincoln to Washington, Feb. 6, 1788, 
DHRC, 7:1582; Jackson to Knox, Feb. 10, 1788, ibid., 1585; William Heath Diary, Feb. 7, 
1788, ibid., 1525; Maier, Ratification, 209-10. Throughout the country, Federalists noted 
and applauded the magnanimous sentiments of the Massachusetts Antifederalists. See, 
e.g., New York Daily Advertiser, Feb. 18, 1788, DHRC, 20:771; John Howard to George 
Thatcher, Feb. 27, 1788, ibid., 818; Winchester Virginia Gazette, Mar. 19, 1788, DHRC, 
7:1655; Extract of a Letter from Cambridge, Maryland (May 12), Maryland Journal, 
May 16, 1788, DHRC, 12:720; see also Governor John Hancock’s Speech to the General 
Court, Feb. 27, 1788, DHRC, 7:1668. 

Lee to George Thatcher, Mar. 20, 1788, ibid., 1726. For additional similar reports, see 
Providence United States Chronicle, Mar. 6, 1788, ibid., 1654; Massachusetts Centinel, 
Mar. 12, 1788, ibid.; John Avery, Jr., to George Thatcher, Mar. 10, 1788, ibid., 1675; 
Jackson to Knox, Feb. 24, 1788, ibid., 1707; see also Samuel Nasson to George Thatcher, 
Feb. 26, 1788, ibid., 1708; Jonathan Moore to Elijah Brigham, Mar. 17, 1788, ibid., 1725. 
The one prominent exception was General William Thompson, who continued to raise a 
ruckus against the Constitution after the convention ended. See, e.g., Thomas B. Wait to 
George Thatcher, Feb. 29, 1788, ibid., 1718-9. 

Henry Van Schaack to Peter Van Schaack, June 21, 1788, quoted in Editors’ Note, The 
State Elections, Apr. 7-May 29, 1788, ibid., 1732. For the other election results noted, 
see ibid., 1729-32. In his diary, John Quincy Adams noted the “revolution that has taken 
place in sentiments within one twelve month past. . .. The very men, who at the last elec- 
tion declared the Commonwealth would be ruined if Mr. Hancock was chosen, have now 
done every thing to get him in” (Apr. 7, 1788, quoted in ibid., 1731). For the notion of the 
spring elections as a referendum on the Constitution, see Pennsylvania Gazette, Apr. 30, 
1788, ibid., 1680. 

Knox to Washington, Feb. 10, 1788, ibid., 1587 (“now no secret” and “proceeded”); 
Jackson to Knox, Feb. 10, 1788, ibid., 1584 (“gained himself” and “a very active part”). 
Benjamin Lincoln also told Washington that “a very decided majority” had opposed ratifi- 
cation when the convention assembled (Feb. 9, 1788, ibid., 1688); see also Dalton to John 
Langdon, Feb. 6, 1788, ibid., 1579-80; Gillespie, “Massachusetts,” 158, 161; McDonald, 
We the People, 183. For confirmation of the view that Hancock’s support of ratifica- 
tion had proved critical, see Caleb Gibbs to Washington, Feb. 9, 1788, DHRC, 7:1687. 
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For the notion of Hancock’s providing political cover to Antifederalist delegates, see 
William Widgery to George Thatcher, Feb. 9, 1788, ibid., 1690. 

For the preceding footnote, see, on the Boston celebration, The Federal Procession, 
Feb. 8, 1788, ibid., 1615. For the sense that Baltimore was competing to outdo Boston’s 
celebration, see Henry Hollingsworth to Levi Hollingsworth, May 6, 1788, DHRC, 
12:719. For New Yorkers’ bragging that their procession was the largest ever to take place 
in America, see Samuel Blachley Webb to Catherine Hogeboom, July 25, 1788, DHRC, 
21:1619; Evert Bancker to Abraham Bancker, July 24, 1788, ibid., 1338. 

Madison to Washington, Feb. 15, 1788, DHRC, 7:1701 (quotations); see also Maier, 
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of the view that ratification by Massachusetts had, for all intents and purposes, settled 
the question for the entire nation, see Collin McGregor to Neil Jamieson, Feb. 18, 1788, 
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State Gazette of South Carolina, May 8, 1788, DHRC, 20:1093; see also Ebenezer Hazard 
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had deflated Antifederalists in Pennsylvania, see Walter Stewart to William Irvine, Feb. 
29, 1787, DHRC, 2:715; Thomas FitzSimons to William Irvine, Feb. 22, 1787, ibid., 716. 
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to Randolph, Mar. 3, 1788, PJM (C.S.), 10:554; Jefferson to William Carmichael, June 
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6:45). For predictions of somewhat greater opposition, see Lambert Cadwalader to 
George Mitchell, Oct. 8, 1787, DHRC, 3:138; Jefferson to William Carmichael, June 3, 
1788, PT] (M.S.), 13:232. 

Luther Martin Addresses the House of Delegates, Nov. 29, 1787, DHRC, 11:88 (quota- 
tion); see also Luther Martin, Genuine Information II, Baltimore Maryland Gazette, 
Jan. 1, 1788, ibid., 135-6; Luther Martin to Daniel Carroll, May 20, 1788, Farrand, 
3:322; Introduction, DHRC, 11:lii. On the opposition of Chase and Paca, see Grayson 
to William Short, Nov. 10, 1787, DHRC, 14:82; John Brown Cutting to Jefferson, July 11, 
1788, PTJ (M.S.), 13:333. On the point about the speculation in confiscated Loyalist es- 
tates by Maryland’s Antifederalist leaders, see Introduction, DHRC, 11:xxxix; “Steady,” 
Baltimore Maryland Gazette, Sept.28, 1787, ibid., 11-12; Extract ofa letter from Baltimore 
(Apr. 24), Pennsylvania Gazette, Apr. 30, 1788, DHRC, 12:616; see also McDonald, We 
the People, 154. For the notion that Antifederalist legislators were behind the legislature’s 
summons to the state’s convention delegates to appear before it, see William Tilghman 
to Tench Coxe, Nov. 25, 1787, DHRC, 11:63; Richard Curson to Horatio Gates, Nov. 
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28, 1787, ibid., 64; Introduction, ibid., 68; Daniel Carroll to Benjamin Franklin, Dec. 2, 
1787, ibid., 96. 

Thomas Johnson to Washington, Dec. 11, 1787, DHRC, 14:404 (quotations); Onuf, 
“Maryland,” 171-3, 190; Maier, Ratification, 246; Introduction, DHRC, 11:1. 

William Tilghman to Tench Coxe, Apr. 20, 1788, DHRC, 12:613 (quotation); Nicholas 
to Madison, Apr. 5, 1788, PJM (C.S.), 11:8; see also Nicholas to David Stuart, Apr. 9, 
1788, DHRC, 9:712; Madison to Nicholas, Apr. 8, 1788, PJM (C.S.), 11:12; Daniel 
Carroll to Madison, Feb. 10, 1788, ibid., 10:496; Extract of a letter from a gentleman in 
Richmond (Mar. 25), Baltimore Maryland Gazette, Apr. 4, 1788, DHRC, 9:702; Editorial 
Note, DHRC, 16:182-3. Washington believed that Maryland’s ratification would “have 
a very considerable influence upon the decision in Virginia” (to Benjamin Lincoln, May 
2, 1788, DHRC, 9:780). 

Washington to Johnson, Apr. 20, 1788, DHRC, 9:743 (“be tantamount” and “would 
have the worst”); McHenry to Washington, Apr. 20, 1788, quoted in ibid., 764 n. 2 (“to 
push” and “do every thing”); see also Washington to McHenry, Apr. 27, 1788, ibid., 
763; Editorial Note, George Washington and the Maryland convention, Apr. 20-27, 
1788, DHRC, 12:520-2; Maier, Ratification, 241-3; Boyd, Politics of Opposition, 99, 101; 
Rutland, Ordeal of the Constitution, 151-3; Haw et al., Stormy Patriot, 148-9. Madison’s 
letters to the Maryland Federalists have not survived, but that he wrote them is con- 
firmed in Madison to Washington, Apr. 10, 1788, PJM (C.S.), 11:20. 

On the rejection of the proposal for a property qualification for delegates of five hun- 
dred pounds, see House of Delegates proceedings, Nov. 26, 1787, DHRC, 11:75; see also 
McDonald, We the People, 149. On the election campaign for convention delegates in 
Maryland, see Heideking, The Constitution Before the Judgment Seat, 231-4. Newspapers 
reporting the list of convention delegates predicted a result very similar to the actual 
one. See The New York Journal and Maryland’s Ratification of the Constitution, May 1- 
5, 1788, DHRC, 20:968-9; see also Alexander Contee Hanson to Tench Coxe, Apr. 11, 
1788, DHRC, 12:609; Daniel of St. Thomas Jenifer to Washington, Apr. 15, 1788, ibid., 
611; William Tilghman to Coxe, Apr. 20, 1788, ibid., 612-3. 

Richard Butler to William Irvine, Apr. 27, 1788, DHRC, 12:628-9 (quotation); New York 
Daily Advertiser, Apr. 30, 1788, ibid., 627 (reporting rejection of Antifederalist motion to 
consider the Constitution by paragraphs); Maryland Convention Proceedings, Apr. 26, 
1788, ibid., 647 (the vote); see also Boyd, Politics of Opposition, 31-2, 121-2; Heideking, 
The Constitution Before the Judgment Seat, 301-2; Bernard Steiner, “Maryland’s 
Adoption of the Federal Constitution,” American Historical Review (1899), 5:209-10; 
Introduction, DHRC, 12:543-4; Introduction, ibid., 618-20. On the decision to permit 
the Antifederalists to have their say, despite Federalists’ enormous majority, see William 
Smith to Tench Coxe, Apr. 28, 1788, ibid., $42. From a similar wish not to “throw things 
into a ferment,” in light of their huge majority, Federalists decided not to challenge the 
credentials of Antifederalist delegates who had been elected in counties other than those 
in which they resided—in violation of state law (Tilghman to Coxe, Apr. 20, 1788, ibid., 
613). 

Introduction, DHRC, 12:618-9; Extract ofa letter from Annapolis (Apr. 28), Pennsylvania 
Packet, May 2, 1788, ibid., 649; Newspaper Report of Convention Proceedings, Apr. 29, 
1788, ibid., 656; Address of the Antifederalist Minority of the Maryland Convention, 
May 1, 1788, ibid., 662-8; Draft of Federalist Address to the People of Maryland, in 
Alexander Contee Hanson to Madison, June 2, 1788, ibid., 675-80; see also Daniel 
Carroll to Madison, May 28, 1788, ibid., 740; Steiner, “Maryland’s Adoption of the 
Federal Constitution,” 213-7. 

Amendments proposed by William Paca, DHRC, 12:650-2. On Marylanders’ concerns 
that the federal courts would force the payment of prewar debts to British creditors, see 
William Tilghman to Tench Coxe, Nov. 25, 1787, DHRC, 11:63; see also Samuel Smith 
to Tench Coxe, Apr. 13, 1788, DHRC, 12:585; McDonald, We the People, 154-5. On the 
extent of Marylanders’ indebtedness to British creditors, see Jensen, New Nation, 278. 
Editorial note, DHRC, 12:660; “A Member of Convention: To the People of Maryland,” 
Baltimore Maryland Gazette, May 13, 1788, ibid., 732; James McHenry to Washington, 


760 


17S. 


176. 


177. 


178. 


179. 


180. 


181. 


182. 


183. 


184. 


Notes 


May 18, 1788, ibid., 739. For an objection to the “despotic manner” in which Federalists 
abruptly adjourned the Maryland convention after “amusing” the Antifederalist mi- 
nority by raising their hopes of suitable amendments, see “A Free Man,” Philadelphia 
Independent Gazetteer, May 13, 1788, ibid., 733. 

Introduction, DHRC, 12:618-9; Address of the Antifederalist Minority of the Maryland 
Convention, May 1, 1788, ibid., 660-9; Address to the Members of the New York and 
Virginia Conventions (probably written by John Francis Mercer), post-Apr. 30, 1788, 
DHRC, 17:257-8 (quotations); see also Samuel Chase to John Lamb, June 13, 1788, 
DHRC, 18:47-8; John Brown Cutting to Jefferson, July 11, 1788, PT] (M.S.), 13:333- 
6; Boyd, Politics of Opposition, 122-3; Maier, Ratification, 245-6; Rutland, Ordeal of the 
Constitution, 158-9; Hawet al., Stormy Patriot, 154-5; Steiner, “Maryland’s Adoption of 
the Federal Constitution,” 220. 

Jean-Baptiste Petry to le Marchal de Castries, Nov. 16, 1787, DHRC, 27:41 (quotations); 
see also Thomas Tudor Tucker to St. George Tucker, Nov. 21, 1787, ibid., 42. 
Jean-Baptiste Petry to Comte de Montmorin, Jan. 12, 1788, ibid., 82 (quotations). David 
Ramsay, a leading proponent of ratification in South Carolina, explained that Federalists 
wanted the Constitution discussed in the legislature “for the sake of informing the coun- 
try members” (to John Eliot, Jan. 19, 1788, ibid., 206); see also Ramsay to Benjamin 
Lincoln, Jan. 29, 1788, DHRC, 15:487. 

Charles Cotesworth Pinckney in South Carolina House, Jan. 14, 1788, DHRC, 27:83; 
Rawlins Lowndes, ibid., 83-4; Pierce Butler, ibid., 84; Edward Rutledge, ibid.; The 
South Carolina General Assembly Calls a Convention, Jan. 8-29, 1788, ibid., 72-3; 
South Carolina House of Representatives Debates the Constitution, Jan. 16-18, 
1788, ibid., 88; see also Penuel Bowen to Joseph Ward, Jan. 16, 1788, ibid., 195-6; 
Jean-Baptiste Petry to Comte de Montorin, Jan. 30, 1788, ibid., 199; Boyd, Politics of 
Opposition, 37. On Lowndes’s speaking on behalf of the backcountry members, see 
supra p. 410. 

South Carolina House Proceedings, Jan. 19, 1788, DHRC, 27:161 (unanimous vote to 
summon convention); ibid., 162-3 (vote on location); Boyd, Politics of Opposition, 38-9. 
Archibald Maclaine to James Iredell, June 4, 1788, in Griffith J. McRee, Life and 
Correspondence of James Iredell: One of the Associate Justices of the Supreme Court of the 
United States (New York, 1858), 2:226 (“great pains”); Extract ofa letter from Charleston 
(Jan. 22), Philadelphia Freeman’s Journal, Feb. 13, 1788, DHRC, 27:209 (“heavy” and 
“entertain”); Arthur Bryan to George Bryan, Apr. 9, 1788, ibid., 251 (“[a]ccounts”). For 
another prediction of “great opposition ... from the back country interest,” see Extract 
of a letter from a gentleman in Charleston (Feb. 9), Philadelphia Independent Gazetteer, 
Apr. 22, 1788, ibid., 221. For a more confident Federalist view, see Butler to Gerry, Mar. 
3, 1788, ibid., 229. 

Extract of a letter from Charleston (May 1), Massachusetts Centinel, May 28, 1788, ibid., 
262 (quotation); see also Weir, “South Carolina,” 226. On the malapportionment, see 
supra p. 406. 

Lowndes in South Carolina House, Jan. 17, 1788, DHRC, 27:125-8; Jan. 16, ibid., 107- 
10; Patrick Dollard at South Carolina convention, May 20, 1788, ibid., 378-80; see 
also Ramsay to Rush, Apr. 21, 1788, ibid., 261; Weir, “South Carolina,” 220-2; Maier, 
Ratification, 247-8. 

Charles Cotesworth Pinckney in South Carolina House, Jan. 17, 1788, DHRC, 27:122-4; 
Robert Barnwell, ibid., 132-3; Edward Rutledge, ibid., 135; Charles Pinckney at South 
Carolina convention, May 14, 1788, ibid., 335; “Caroliniensis,” Charleston City Gazette, 
Jan. 3, 1788, ibid., 64; Pierce Butler to Weedon Butler, May 5, 1788, DHRC, 17:383-4; 
supra pp. 301-2, 337-9. 

Aedanus Burke to John Lamb, June 23, 1788, DHRC, 18:56 (quotation); South Carolina 
convention, May 21, 1788, DHRC, 27:366 (vote on adjournment); South Carolina 
Receives News of Maryland Ratification, ibid., 285; Introduction, ibid., 304-5; Boyd, 
Politics of Opposition, 124; Weir, “South Carolina,” 224; Maier, Ratification, 250-1; 
Rutland, Ordeal of the Constitution, 167. 
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. Burke to John Lamb, June 23, 1788, DHRC, 18:56-7 (quotations); South Carolina con- 
vention, May 23, 1788, DHRC, 27:393-7 (vote on ratification); Introduction, ibid., 305 
6; Weir, “South Carolina,” 224-5; Maier, Ratification, 251-2. 
Baldwin to Seaborn Jones, June 5, 1788, DHRC, 20:1129-30. 
Madison to Washington, Mar. 3, 1788, PJM (C.S.), 10:555 (quotation); Yarbrough, “New 
Hampshire,” 250; Daniell, “Ideology and Hardball,” 14-15; Maier, Ratification, 314-S. 
For New Hampshire Antifederalists’ complaints of Federalist domination of the press, 
see Joshua Atherton to John Lamb, June 11, 1788, DHRC, 18:46. 
King to Hamilton, June 12, 1788, DHRC, 20:1127 (quotation). For other confident 
Federalist predictions of ratification by the reassembled New Hampshire convention, 
see e.g., William Bingham to Tench Coxe, May 25, 1788, ibid., 1110; Cyrus Griffin to 
Thomas FitzSimons, June 16, 1788, ibid., 1174; John Marshall at Virginia convention, 
June 10, 1788, DHRC, 9:1123; Hamilton to Madison, June 8, 1788, PJM (C.S.), 11:100; 
Jay to Washington, May 29, 1788, PGW (C.S.), 6:303; John Brown to Archibald Stuart, 
June 25, 1788, DHRC, 21:1226. 
Yarbrough, “New Hampshire,” 250-1; Heideking, The Constitution Before the Judgment 
Seat, 309-10; Maier, Ratification, 315-6. 
Nicholas to Madison, Apr. 5, 1788, PJM (C.S.), 11:8 (“some of them”); Lee to Mason, 
May 7, 1788, DHRC, 9:784 (“depend much”); Maier, Ratification, 313; Banning, Sacred 
Fire, 234. On the importance of Virginia's ratification to the success of the union, see 
Comte de Moustier to Comte de Montmorin, June 25, 1788, DHRC, 21:1227; Tobias 
Lear to Washington, July 31, 1788, ibid., 1350-1; William Bingham to Tench Coxe, June 
12, 1788, DHRC, 20:1150; Martin Oster to Comte de la Luzerne, Feb. 4, 1788, DHRC, 
8:344; Carrington to Jefferson, May 14, 1788, DHRC, 9:795-6. Pennsylvania Federalist 
Tench Coxe told Madison that if Virginia rejected the Constitution, “it will be rendered 
extremely uncertain in New York, New Hampshire, and North Carolina” (May 19, 1788, 
ibid., 833). Collin McGregor, a New York merchant and bond speculator, wrote that 
“should Virginia reject the new Constitution final settlements and other continental debt 
will fall for a time; if she accedes they will appreciate immediately” (to Neil Jamieson, 
June 4, 1788, DHRC, 10:1575); see also editorial note, ibid., n. 2. 
Washington to Madison, Oct. 10, 1787, PGW (C.S.), 5:367 (“any powerful opposition”); 
Randolph to Madison, c. Oct. 29, 1787, DHRC, 8:133 (“[t}he first raptures,” “the tide,” 
“daily stated,” “the final event,” “strong exertions,” and “carry it”); Grayson to William 
Short, Nov. 10, 1787, DHRC, 14:82 (“very considerable” and “at a loss”); Jefferson to 
William Carmichael, Dec. 15, 1787, ibid., 481 (“the presumption”); see also Madison 
to Jefferson, Feb. 19, 1788, PJM (C.S.), 10:520; Dawson to Madison, Nov. 10, 1787, ibid., 
248; Labunski, James Madison, 35-6; Banning, “Virginia,” 277. 
Washington to Knox, Mar. 30, 1788, PGW (C.S.), 6:183 (“The Kentucky district”); 
Nicholas to Madison, Apr. 5, 1788, PJM (C.S.), 11:10 (“[t]he only danger” and “from the 
Kentucky members”); see also Madison to Nicholas, Apr. 8, 1788, ibid., 12; John Brown 
to Jefferson, Aug. 10, 1788, PT] (M.S.), 13:494; Nicholas Gilman to John Langdon, 
Apr. 19, 1788, LDC, 25:60; Banning, “Virginia,” 280-2; Maier, Ratification, 238, 241; 
Watlington, Partisan Spirit, 150; Talbert, “Kentuckians in the Virginia Ratifying 
Convention,” 188-9, 192; supra pp. 48-69. 
Samuel McDowell et al., Circular Letter to Fayette County Court in Danville, Kentucky, 
Feb. 29, 1788, DHRC, 8:435 (“dragged by the power” and “never shall be able”); Washington 
to Knox, Mar. 30, 1788, PGW (C.S.), 6:183 (“becoming” and “has got hold”); see also John 
Brown to Jefferson, Aug. 10, 1788, PTJ (M.S.), 13:494; Harry Innes to John Brown, Feb. 
20, 1788, DHRC, 8:386; Watlington, Partisan Spirit, 149. For the concern about Kentucky’s 
not being able to impose import taxes to promote its own manufacturing, see Samuel 
McDowell to William Fleming, Dec. 20, 1787, DHRC, 8:255; Innes to Brown, supra. 
Residents of Vermont voiced a similar concern about contested land titles, fearing 
that under the Constitution federal courts would favor claims made under New York 
law over those asserted under Vermont law. See Nathaniel Chipman to Hamilton, July 
14, 1788, PAH, 5:161. (In 1777, Vermont had declared its independence from New York, 
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written a constitution, and established its own legislature, even though the Confederation 
Congress refused to recognize it as an independent state.) 
For objections to the Senate, see infra pp. 469-70. On the unpopularity of the slavery 
compromise, see Waldstreicher, Slavery’s Constitution, 142; infra p. 470. Grayson, one of 
the state’s leading Antifederalists, objected to equal state representation in the Senate 
and to the simple majority requirement for commercial legislation, which he said would 
“ruin the southern states” (to William Short, Nov. 10, 1787, DHRC, 14:82). 
Dawson to Madison, Apr. 15, 1787, PJM (C.S.), 9:381 (“a large majority”); Randolph to 
Madison, c. Oct. 29, 1787, DHRC, 8:133 (“the most vulnerable” and “the danger”); Pierce 
to Knox, Oct. 26, 1787, ibid., 123 (“[t]he popular objection”); see also William Allason 
to John Likely, May 24, 1788, DHRC, 9:588. For discussion of the issue of the British 
debts at the Virginia ratifying convention, see infra pp. 470-1, 475. For discussion of the 
same issue in the Virginia legislature during and after the Revolutionary War, see Evans, 
“Private Indebtedness and the Revolution in Virginia,” 352-67; see also Introduction, 
DHRC, 8:xxv-xxvii; Jensen, New Nation, 279-80; Madison to Jefferson, Jan. 9, 1785, 
PJM (C.S.), 8:229-30. 
Madison to Randolph, Jan. 10, 1788, ibid., 10:355 (“would have been”); Carrington 
to Jefferson, Oct. 23, 1787, DHRC, 8:94 (“some difficulty” and “two of her”); see also 
Washington to Knox, Oct. 15, 1787, ibid., 57; Madison to Pendleton, Sept. 20, 1787, PJM 
(C.S.), 10:171. 
Mason at Philadelphia convention, Aug. 31, Farrand, 2:479 (“chop off”); Sept. 15, ibid., 
637-40 (“the shadow” at p. 638; “a monarchy” at p. 640). In a letter to Jefferson, Mason 
explained that he had intended to offer these objections “by way of protest, but was dis- 
couraged from doing so by the precipitate and intemperate, not to say indecent, manner 
in which the business was conducted during the last week of the convention, after the 
patrons of this new plan found they had a decided majority in their favor” (May 26, 1788, 
DHRC, 18:79). For Madison’s perspective on Mason’s principal grievances, see Madison 
to Jefferson, Oct. 24, 1787, PJM (C.S.), 10:215. 
Madison to Jefferson, Oct. 24, 1787, DHRC, 8:106 (“in an exceeding,” “A number,” and 
“fixed disposition”); John Pierce to Henry Knox, Oct. 21, 1788, ibid., 88 (“the utmost”); 
Lear to Langdon, Dec. 3, 1788, ibid., 196-7 (“in manuscript”); George Mason’s 
Objections to the Constitution of Government formed by the Convention, ibid., 43-6; 
editorial note, ibid., 40-3. Mason told Washington that “a little moderation and temper in 
the latter end of the convention might have removed” his objections to the Constitution 
(to Washington, Oct. 7, 1787, ibid., 43). An Antifederalist leader in New York reported 
that Mason, after the Philadelphia convention, had “been through the back counties 
of that state [Virginia], haranguing the inhabitants and pointing out the dangerous ef- 
fects or consequences which would inevitably flow from the new Constitution. He is 
now, it is said, gone into North Carolina, on the same business and means to sound the 
alarm through the southern states” (Charles Tillinghast to Hugh Hughes, Oct. 12, 1787, 
ibid., 54). 
Mason to Washington, Oct. 7, 1787, ibid., 43 (“most decidedly” and “should any at- 
tempt”); Nicholas to Madison, Apr. 5, 1788, DHRC, 9:703 (“immediately”); see also 
Washington to Madison, Oct. 10, 1787, PJM (C.S.), 10:190; Madison to Jefferson, Dec. 9, 
1787, ibid., 312; Pierce to Knox, Oct. 26, 1787, DHRC, 8:123. 

For the preceding footnote, see Fairfax County Meeting, Oct. 2, 1787, DHRC, 8:23- 
4; The Election of Convention Delegates, DHRC, 9:561; see also Lear to John Langdon, 
Oct. 19, 1787, DHRC, 8:80. 
Randolph at Philadelphia convention, Sept. 10, Farrand, 2:560-1 (“irreconcilably de- 
parted”); ibid., 563-4 (“end in tyranny” and “The only mode”); see also Aug. 31, ibid., 
479; Sept. 15, ibid., 631. 
Madison to Jefferson, Oct. 24, 1787, DHRC, 8:106 (“inveterate” and “unwillingness”); 
Carrington to Jefferson, Oct. 23, 1787, ibid., 94 (“has declared”); see also William Lewis 
to Thomas Lee Shippen, Oct. 11, 1787, PTJ (M.S.), 12:229. Randolph had written to 
Madison on Sept. 30, 1787 (DHRC, 8:25). 
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Supra pp. 250-1; Henry to Joseph Martin, Oct. 4, 1786, in Henry, Patrick Henry, 3:374 
(quotations). 

Madison to Jefferson, Oct. 24, 1787, DHRC, 8:107 (“[m]Juch will depend” and “for 
granted”); Washington to Madison, Oct. 10, 1787, PJM (C.S.), 10:190 (“as the advocate”); 
Henry to Washington, Oct. 19, 1787, PGW (C.S.), 5:384 (“is really greater”); see also Lear 
to Langdon, Oct. 19, 1787, DHRC, 8:80; Henry to Thomas Madison, Oct. 21, 1787, ibid., 
88. Henry had the good grace to add this qualification in his letter to Washington (who, of 
course, had presided over the convention that wrote the Constitution): “[P]erhaps more 
mature reflection may furnish me reasons to change my present sentiments into a confor- 
mity with the opinion of those personages for whom I have the highest reverence.” 
Turberville to Arthur Lee, Oct. 28, 1787, DHRC, 13:505-6 (“appear to be” and “The 
enthusiastic”); Arthur Lee to Edward Rutledge, Oct. 29, 1787, DHRC, 8:131 (“formi- 
dable” and “losing ground”). For Turberville’s doubts about the Constitution, see also 
Turberville to Madison, Dec. 11, 1787, ibid., 231-4. 

Mason also perceived “great contrariety of opinion in Virginia” (to Elbridge Gerry, Oct. 
20, 1787, ibid., 86). For slightly earlier predictions of considerable opposition to ratifica- 
tion in Virginia, see John Dawson to Madison, Sept. 25, 1787, ibid., 16; Arthur Lee to John 
Adams, Oct. 3, 1787, ibid., 34; Monroe to Madison, Oct. 13, 1787, ibid., 192. For the sense 
that opposition was increasing over time, see Joseph Jones to Madison, Oct. 29, 1787, ibid., 
55; McClurg to Madison, Oct. 31, 1787, ibid., 137; see also Banning, Sacred Fire, 234-5. 
Newspaper Reports of House Proceedings and Debates, Oct. 25, 1788, DHRC, 8:112-4; 
Monroe to Lambert Cadwalader, Oct. 15, 1787, ibid., 56; David Stuart to Washington, 
Oct. 16, 1787, ibid., 67; St. George Tucker to Frances Bland Tucker, Oct. 17, 1787, ibid., 
68; John Dawson to Madison, Oct. 19, 1787, ibid., 78-9; Archibald Stuart to John 
Breckinridge, Oct. 21, 1787, ibid., 89; Stuart to Madison, Oct. 21, 1787, ibid., 90; Pierce to 
Knox, Oct. 21, 1787, ibid., 88-9; Nov. 12, 1787, ibid., 155; Washington to Madison, Nov. 
5, 1787, PGW (C.S.), 6:409; see also The General Assembly Receives the Constitution, 
Oct. 15-16, 1787, DHRC, 8:57; The General Assembly Calls a Convention, Oct. 25-31, 
1787, ibid., 110; Heideking, The Constitution Before the Judgment Seat, 42-3. 

House Resolutions, Oct. 25, 1787, DHRC, 8:115-6 (“to a convention”); Washington to 
Bushrod Washington, Nov. 9, 1787, PGW (C.S.), 5:421 (“with the mark” and “to bias”); 
Madison to Pendleton, Oct. 28, 1787, DHRC, 8:126 (“a more prompt”); see also Pierce 
to Knox, Oct. 26, 1787, ibid., 123; The General Assembly Calls a Convention, ibid., 110; 
Boyd, Politics of Opposition, 27-8; Rutland, Ordeal of the Constitution, 182. The Federalist 
delegate Pierce thought that Federalists had “mistaken their point or were fearful of 
their force,” or else they would have driven a harder bargain (to Knox, supra). Randolph 
was pleased with the resolution because he wanted the ratifying convention to propose 
amendments (to Madison, c. Oct. 29, 1787, ibid., 133). Madison thought the example 
afforded other states by the Virginia legislature would “have great weight, and the more 
so, as the disagreement of the deputation, will give it more the appearance of being the 
unbiased expression of the public mind” (to Pendleton, supra). 

Washington to Madison, Nov. $5, 1787, ibid., 146 (quoting Stuart to Washington, Oct. 
25) (“the variety”); Pierce to Knox, Oct. 26, 1787, ibid., 123 (“willing to delay”); Dawson 
to Madison, Nov. 10, 1787, ibid., 150; see also The General Assembly Calls a State 
Convention, ibid., 112; Boyd, Politics of Opposition, 28. 

Monroe to Madison, Feb. 7, 1788, DHRC, 8:354-S (quotations); see also Risjord, Chesapeake 
Politics, 300; Labunski, James Madison, 55-6. On the possibility of Virginia’s using the 
delay in holding its convention to coordinate with other states on amendments, see infra 
pp. 459-60. On Monroe's initial reaction to the Constitution, which, on balance, was posi- 
tive, see Monroe to Lambert Cadwalader, Oct. 15, 1787, DHRC, 8:56. On Monroe’s opposi- 
tion to ratification at the Virginia convention, see infra pp. 468-9 n. +, 476. 

Dawson stated a view similar to Monroe’s, telling Madison that by holding a late con- 
vention, Virginia would be able “to act on the determinations of the other states and to 
determine ourselves as circumstances may point out” (Nov. 10, 1787, DHRC, 8:150). 
Infra pp. 475-8. 
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When Washington learned of the late date set for the convention, he wrote: “[W]hether 
putting it off to so late a period will be favorable or otherwise, must be determined by cir- 
cumstances, for if those states whose conventions are to meet sooner should adopt the 
plan, I think there is no doubt but they will be followed by this [Virginia], and if some of 
them should reject it, it is very probable that the opposers of it will exert themselves to 
add this state to the number” (to Langdon, Dec. 3, 1787, DHRC, 8:198). 

Carrington told Jefferson that postponing the Virginia convention until a late date 
“was occasioned by unfriendly intentions towards it [the Constitution], but I apprehend 
the rapidity of the movements of the other states in the business will, by that time, have 
brought so many into the adoption that even its enemies will see the necessity of joining” 
(Nov. 10, 1787, ibid., 149). 

Pierce to Knox, Nov. 12, 1787, ibid., 155 (“fires” and “to show”); Nov. 19, 1787, ibid., 168 
(“attack”); see also Washington to Madison, Nov. 5, 1787, ibid., 146. 

For the preceding footnote, see John Breckinridge to James Breckinridge, Jan. 25, 
1788, ibid., 321. 

House Proceedings, Nov. 30, 1787, ibid., 186-7 (“should such” and “deem it proper”); 
Archibald Stuart to Madison, Dec. 2, 1787, ibid., 196 (“southern” and “a door”); The 
General Assembly Adopts an Act for Paying the State Convention Delegates, Nov. 30- 
Dec. 27, 1787, ibid., 183-5; see also Washington to Madison, Dec. 7, 1787, ibid., 225; 
Monroe to Madison, Dec. 6, 1787, ibid., 207-8; Turberville to Madison, Dec. 11, 1787, 
ibid., 234. 

Archibald Stuart to Madison, Dec. 2, 1787, ibid., 196 (quotations); see also Washington 
to Madison, Dec. 7, 1787, ibid., 225; Henry Lee to Madison, Dec. 7, 1787, ibid., 223. 

An Act Concerning the State Convention (Dec. 12, 1787), ibid., 190-1 (“deem 
it necessary” and “the greatest unanimity”); see also Boyd, Politics of Opposition, 
29; Rutland, Ordeal of the Constitution, 37; Heideking, The Constitution Before the 
Judgment Seat, 43. 

King to Wadsworth, Dec. 23, 1787, DHRC, 8:258 (“[t]he nabobs”); Madison to Jefferson, 
Dec. 9, 1787, ibid., 226-7 (other quotations). Federalist delegate Pierce stated a concern 
very similar to Madison’s. Noting that “the body of the people at large continue in favor” 
of the Constitution, Pierce worried that “[a] great majority of the members of the legisla- 
ture are opposed to it .. . [and] when the representatives now here [in Richmond] return 
to their homes, . . . they will influence the people generally against it and it will fall” (to 
Henry Knox, Nov. 12, 1787, ibid., 155). For other statements of Madison’s growing alarm 
at developments in Virginia, see Madison to Archibald Stuart, Dec. 14, 1787, ibid., 237- 
8; Madison to Randolph, Jan. 10, 1788, ibid., 287-8; see also Madison to Washington, 
Nov. 18, 1787, ibid., 167. For a similar statement by someone else, see James Breckinridge 
to John Breckinridge, Dec. 14, 1787, ibid., 171. 

Carrington to Madison, Jan. 18, 1788, ibid., 309 (quotations); see also Carrington to 
Knox, Mar. 13, 1788, ibid., 492. 

Carrington to Madison, Feb. 10, 1788, ibid., 359-60; see also Carrington to Jefferson, 
Apr. 24, 1788, DHRC, 9:755. 

Nicholas to Madison, Apr. 5, 1788, ibid., 703 (“almost avowedly,” “real sentiments,” 
and “friends”); Madison to Jefferson, Apr. 22, 1788, ibid., 745 (“to aim”); Madison to 
Randolph, Apr. 10, 1788, ibid., 731 (“desperate”). For other statements confirming and 
commenting on Henry’s growing extremism, see Lear to Langdon, Dec. 3, 1787, DHRC, 
8:197; Henry Lee to Madison, c. Dec. 20, 1787, ibid., 249; Randolph to Madison, Feb. 29, 
1788, ibid., 346; John Blair Smith to Madison, June 12, 1788, DHRC, 9:607—8; Comte de 
Moustier to Comte de Montmorin, June 25, 1788, DHRC, 21:1227. 

Stuart to Madison, Nov. 2, 1787, DHRC, 9:592 (“much anxiety,” “coolly received,” 
and “more confidence”); Randolph to Madison, c. Oct. 29, 1788, DHRC, 8:133 (“[t]he 
conjectures”). 

Meriwether Smith et al. to Randolph, Dec. 2, 1787, ibid., 194-5 (quotation); Randolph to 
Meriwether Smith et al., Dec. 10, 1787, ibid., 229; The Publication of Edmund Randolph’s 
Reasons for Not Signing the Constitution, Dec. 27, 1787, ibid., 260-1; see also Maier, 
Ratification, 89-90. 
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Randolph to the Speaker of the House of Delegates (dated Oct. 10; published Dec. 27, 
1787), DHRC, 8:262-70. Although Randolph dated the letter October 10, 1787, it cer- 
tainly was not sent then, and possibly it was not written then. 
Ibid., 270-2 (quotations at p. 272). 
Ibid., 273. 
Ibid., 274. 
Madison to Washington, Jan. 25, 1788, ibid., 323 (“It is generally”); Turberville to 
Madison, Jan. 8, 1788, ibid., 285 (“has been of great service”); “A Plain Dealer” (possibly 
Spencer Roane), Virginia Independent Chronicle, Feb. 13, 1788, ibid., 363-6 (“of a free” 
and “either” at p. 364) (“either” is quoted from Lee to Randolph, Oct. 16, 1787, which 
was replying to Randolph to Lee, Sept. 17, 1787). For other statements indicating that the 
import of Randolph’s letter was more favorable to Federalists than to their opponents, 
see Carrington to Madison, Jan. 18, 1788, ibid., 309; Lear to Langdon, Jan. 25, 1788, 
ibid., 322; Walter Rutherfurd to John Rutherfurd, Jan. 8, 15, 1788, DHRC, 20:578. 

Martin Oster, the French vice-consul in Richmond and Norfolk, reported that “[n]o 
one is pleased” with Randolph’s arguments, which “are too confused and have something 
of sophistry.” Oster thought there was “a duplicity there that no longer allows a doubt as 
to the active motives of the person. They consist principally of egoism, of the consuming 
desire to take the lead.” He concluded that Randolph lacked “sound judgment” and was 
“ofa character that bends according to how his interest varies, and in addition that always 
follows the strongest party” (to Comte de la Luzerne, Feb. 4, 1788, DHRC, 8:344). 
Randolph to Madison, Feb. 29, 1788, ibid., 436; Madison to Randolph, Apr. 10, 1788, 
DHRC, 9:730 (“the only ground,” “a coalition,” and “[rlecommendatory”); Randolph 
to Madison, Apr. 17, 1788, ibid., 741 (“the hope”). Other reports seem to confirm that 
Randolph was not the only Virginian whose opinion on ratification was being influenced 
by the procession of ratifications by other states. See, e.g., Lear to Langdon, Jan. 25, 1788, 
DHRC, 8:321-2; Lear to William Prescott, Jr., Mar. 4, 1788, ibid., 456; Pennsylvania 
Herald, Feb. 7, 1788, ibid., 357. 
Washington to Randolph, Jan. 8, 1788, ibid., 286 (“would be productive”); Madison to 
Randolph, Apr. 10, 1788, DHRC, 9:731; Madison to Jefferson, Apr. 22, 1788, ibid., 744 
(“so temperate”); see also Madison to Randolph, Jan. 10, 1788, DHRC, 8:289. 
Nicholas to Madison, Apr. 5, 1788, DHRC, 9:703; see also Randolph to Madison, Apr. 17, 
1788, ibid., 741. 
Madison to Randolph, Apr. 10, 1788, ibid., 731 (“ripening fast”); Madison to Jefferson, 
Apr. 22, 1788, ibid., 745 (“Colonel Mason”); Hugh Williamson to John Gray Blount, June 
3, 1788, DHRC, 10:1572 (“an assemblage,” “knaves,” “a parcel,” “not a few,” and “office 
hunters”); see also Cyrus Griffin to Thomas FitzSimons, Feb. 18, 1788, DHRC, 8:382; 
Lear to Langdon, Jan. 25, 1788, ibid., 322. 
Washington to Madison, Oct. 10, 1787, ibid., 50 (“will be wanting”); Stuart to Madison, 
Nov. 2, 1787, DHRC, 9:596 (“itis generally” and “[F]or God’s sake”); Lawrence Taliaferro 
to Madison, Dec. 16, 1787, ibid., 597 (“the federal system”). The elections for convention 
delegates took place from March 3 to March 27, depending on the first day of the court 
session in different localities. See Introduction, ibid., 561. 
Madison to Ambrose Madison, Nov. 8, 1787, ibid., 597 (“the final decision” and “should 
proceed”); Madison to Washington, Feb. 20, 1788, ibid., 602 (“will involve,” “public op- 
position,” and “disagreeable”); see also Labunski, James Madison, 30. 
Madison to Ambrose Madison, Nov. 8, 1787, DHRC, 9:597 (“many respectable,” “to con- 
tribute,” and “misconceptions”); Madison to Washington, Feb. 20, 1788, ibid., 602 (“to 
avoid,” “ajourney,” and “informed”); Labunski, James Madison, 22-3, 30. 

For the preceding footnote, see Banning, Sacred Fire, 87, 433 n. 44. 
Taliaferro to Madison, Dec. 16, 1787, DHRC, 9:597 (“You will be” and “from being”); 
Randolph to Madison, Jan. 3, 1788, DHRC, 8:284 (“must come” and “hazard it”); James 
Madison, Sr., to Madison, Jan. 30, 1788, DHRC, 9:599 (“generally opposed” and “sus- 
pend”). For other letters urging Madison to return home for the election, see Dawson 
to Madison, Feb. 18, 1788, ibid., 601; James Gordon, Jr., to Madison, Feb. 17, 1788, ibid., 
600; William Moore to Madison, Jan. 31, 1788, ibid., 599-600; Andrew Shepherd to 
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Madison, Dec. 22, 1787, ibid., 598; Henry Lee to Madison, c. Dec. 20, 1787, DHRC, 
8:249; Joseph Spencer to Madison, Feb. 28, 1788, ibid., 424-5; see also Labunski, James 
Madison, 44-6; Maier, Ratification, 216. 
Madison to Eliza House Trist, Mar. 25, 1788, DHRC, 9:603 (quotations); see also Francis 
Taylor Diary, Mar. 24, 1788, ibid., 602; James Duncanson to James Maury, May 8, 1788, 
ibid., 604. 
Madison to Eliza House Trist, Mar. 25, 1788, ibid., 603 (quotation); see also Francis 
Taylor Diary, Mar. 24, 1788, ibid., 602; Maier, Ratification, 236; Labunski, James 
Madison, 46-7. For other contemporary statements ascribing Madison’s victory to his 
presence in the county, see John Vaughan to John Dickinson, c. Apr. 19, 1788, DHRC, 
17:185—6; Cyrus Griffin to Madison, Apr. 7, 1788, PJM (C.S.), 11:11. 
Madison to Jefferson, Apr. 22, 1788, DHRC, 9:745 (quotations). For similar assessments, 
see Washington to Knox, Mar. 30, 1788, PGW (C.S.), 6:183; Madison to John Brown, Apr. 
9, 1788, PJM (C.S.), 11:16. For the Virginia election campaign generally, see Heideking, 
The Constitution Before the Judgment Seat, 211-20; Boyd, Politics of Opposition, 102-9; see 
also Risjord, Chesapeake Politics, 301. 
Nicholas to Madison, Apr. 5, 1788, DHRC, 9:703 (“but that majority”); Mason to 
Jefferson, May 26, 1788, ibid., 883 (“so equally divided”); Randolph to Madison, Apr. 17, 
1788, ibid., 741; see also King to Langdon, Apr. 16, 1788, DHRC, 17:130; Boyd, Politics 
of Opposition, 109. For calculations giving the Federalists a narrow—albeit uncertain— 
majority, see Charles Lee to Washington, Apr. 11, 1788, DHRC, 9:735; James Duncanson 
to James Maury, May 8, 1788, ibid., 604. Collin McGregor, a New York bond speculator, 
was confident enough in the Federalists’ “small majority” that he bought more federal 
securities, expecting them to appreciate in value should Virginia ratify the Constitution 
(to Neil Jamieson, June 4, 1788, DHRC, 10:1575). Knox reported an assessment he had 
seen from Virginia giving the Federalists “a very decisive majority” of about twenty- 
two (to Wadsworth, Apr. 27, 1788, DHRC, 9:761-2; see also McDonald, We the People, 
257-8). Mason observed that while some Federalists spoke of “a considerable majority,” 
it was “notorious” that many of them “stick at no falsehood” (to John Francis Mercer, 
May 1, 1788, DHRC, 9:779). Washington told Jay that the elections left “little doubt” 
that Virginia would ratify the Constitution, unless a “mistake has been made with re- 
spect to the sentiments of the Kentucky members” (May 15, 1788, ibid., 803-4; see also 
Washington to Jay, June 8, 1788, DHRC, 10:1588). 
Madison to John Brown, Apr. 9, 1788, DHRC, 9:711 (“[a] good deal”); Madison to 
Nicholas, May 17, 1788, ibid., 810 (“may come fettered”); Madison to Washington, 
Apr. 10, 1788, ibid., 732 (“several” and “with a view”); Washington to Knox, Mar. 30, 
1788, DHRC, 8:521 (“have great weight”); see also Turberville to Madison, Apr. 16, 
1788, ibid., 740. For the number of Kentucky delegates at the convention, see DHRC, 
10:1694 n. 2. 
Madison to Jefferson, Apr. 22, 1788, DHRC, 9:745 (“Kentucky”); Madison to Washington, 
June 4, 1788, DHRC, 10:1574 (“Kentucky has been”); Madison to King, June 13, 1788, 
ibid., 1619 (“the vote” and “generally under”); see also Madison to Washington, June 13, 
1788, ibid.; Madison to John Brown, May 27, 1788, DHRC, 9:884; Nicholas to Madison, 
May 9, 1788, ibid., 793; Charles Lee to Washington, May 14, 1788, ibid., 797; Rutland, 
Ordeal of the Constitution, 197-8. 
Hugh Williamson to John Gray Blount, June 3, 1788, DHRC, 10:1572 (“all eyes”); 
Jefferson to William Wirt, Aug. 4, 1805, in Pennsylvania Magazine of History and 
Biography (1910), 34:387 (“the greatest orator”); Maier, Ratification, 230,232, 310; supra 
p. 409. On Henry’s oratorical skills generally, see Spencer Roane to Philip Aylett, June 
26, 1788, DHRC, 10:1713; Miller, George Mason, 288; Heideking, The Constitution Before 
the Judgment Seat, 280-2; Maier, Ratification, 230. On Henry’s actions in the 1760s, see 
Richard R. Beeman, Patrick Henry: A Biography (New York, 1974), 11-22; Henry Mayer, 
A Son of Thunder: Patrick Henry and the American Republic (New York, 1986), 58-66; 
Labunski, James Madison, 28-9. 

For the preceding footnote, see Short to Thomas Lee Shippen, May 31, 1788, DHRC, 
9:895 (“a great weight” and “the powers”); James Breckinridge to John Breckinridge, 
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June 13, 1788, DHRC, 10:1621 (“eloquence”); Martin Oster to Comte de la Luzerne, 
June 28, 1788, ibid., 1690 (“displayed”). 

Labunski, James Madison, 72-4; Banning, Sacred Fire, 237. For examples of Henry’s in- 
voking his Revolutionary credentials, see June 5, DHRC, 9:960-4; June 9, ibid., 1063-4. 
For Federalist objections to Henry’s unwillingness to be bound by the agreed-upon rules 
of debate, see, e.g., Randolph, June S, ibid., 968; George Nicholas, June 6, ibid., 998-9; 
Randolph, June 10, ibid., 1092. 

For the preceding footnote, see Sources for the Virginia Convention, ibid., 902-6; 
Maier, Ratification, 258; Hutson, “The Creation of the Constitution,” 23-4. 

Carrington to Knox, Mar. 13, 1788, DHRC, 8:493 (“a great proportion”); Henry Lee at 
Virginia convention, June 9, 1788, DHRC, 9:1072-3 (“solid argument” and “throwing”); 
see also Carrington to Madison, Feb. 10, 1788, DHRC, 8:360; Carrington to William 
Short, Apr. 25, 1788, DHRC, 9:758. 

Jefferson to Alexander Donald, Feb. 7, 1788, PTJ (M.S.), 12:571 (“secure to us” and 
“refuse to accede”); Henry, June 12, DHRC, 10:1210 (“the counsel”); see also June 9, 
ibid., 1051-2; Jefferson to Madison, Feb. 6, 1788, PT] (M.S.), 12:569; Maier, Ratification, 
275-6; Labunski, James Madison, 98-9. 

Pendleton, June 12, DHRC, 10:1201-2 (“a private individual” and “ought not”); Madison, 
ibid., 1223 (“own reason,” “feelings,” “would be for,” and “the opinion”); Randolph, June 
10, ibid., 9:1097 (“to prevent a schism”); see also Monroe to Jefferson, July 12, 1788, PT] 
(MS.), 13:352-3. 

Henry, June 24, DHRC, 10:1476 (quotations); June 16, ibid., 1309-10; see also Mason, June 
17, ibid., 1338; Maier, Ratification, 284, 294-5; Waldstreicher, Slavery’s Constitution, 144. 

For the preceding footnote, see Jefferson to Carrington, May 27, 1788, PT] (M.S.), 

13:208. 
See, e.g., Henry, June 4, DHRC, 9:930; Mason, ibid., 936-40; Monroe, June 10, ibid., 
1109-12; Mason, June 11, ibid., 1154-62; Grayson, June 12, ibid., 10:1185-7; Henry, 
ibid., 1212-3; Mason, June 19, ibid., 1401-3; see also Monroe to Jefferson, July 12, 
1788, PT] (M.S.), 13:352; Madison to King, June 13, 1788, DHRC, 10:1619; Banning, 
“Virginia,” 278-80 & n. 62. 

For the preceding footnote, see Monroe to Jefferson, July 12, 1788, PT] (M.S.), 13:353 
(“strong objections”); Monroe to Madison, Oct. 13, 1787, DHRC, 8:55 (“There are”); 
Madison to Jefferson, Apr. 22, 1788, DHRC, 9:744 (“Monroe”); Monroe to Jefferson, 
July 12, 1788, DHRC, 10:1705-6 (“loosely drawn”); James Monroe, Some Observations 
on the Constitution, c. May 25, 1788, DHRC, 9:846-76; see also Monroe to Lambert 
Cadwalader, Oct. 15, 1787, DHRC, 8:56; editorial note, DHRC, 9: 844-6. 

Madison to King, June 13, 1788, DHRC, 10:1619 (“particularly”); Francis Corbin, June 
13, ibid., 1256 (“very reprehensible”); Randolph, ibid., 1255 (“local interests” and “par- 
tial considerations”); see also George Nicholas, June 18, ibid., 1383; James Breckinridge 
to John Breckinridge, June 13, 1788, ibid., 1621; Labunski, James Madison, 94, 111-2; 
Banning, “Virginia,” 278, 280-3. 

Henry, June 7, DHRC, 9:1039 (“the loss”); June 12, ibid., 10:1220 (“the interest”); June 
13, ibid., 1245 (“scuffling”). On Henry’s correspondence with Kentucky political lead- 
ers, see John Blair Smith to Madison, June 12, 1788, DHRC, 9:608; Boyd, Politics of 
Opposition, 108. For additional references by Henry to the Mississippi issue, see June 9, 
DHRC, 9:1051; June 12, ibid., 10:1211-2; June 13, ibid., 1238; ibid., 1245-9. 

Grayson, June 12, ibid., 1192 (“retain”); Monroe, June 13, ibid., 1235 (“the northern 
states”). For additional references to the Mississippi issue by Grayson, see ibid., 1235-8; 
ibid., 1242-5; June 14, ibid., 1259; June 18, ibid., 1282-3; June 19, ibid., 1387. See also 
Dawson, June 24, ibid., 1493-4. 

Henry, June 12, ibid., 1218-9 (“[t]he two petty states”); Grayson, June 18, ibid., 1374-5. 
June 24, ibid., 1496-8 (quotations); June 16, ibid., 1315-6; June 14, ibid., 1259; see also 
Banning, “Virginia,” 279. 

Henry, June 12, DHRC, 10:1222 (“subjects everything,” “the most oppressive,” and “un- 
bounded power”); June 17, ibid., 1345-6; Mason, ibid., 1361 (“destruction and annihila- 
tion”); see also June 11, ibid., 9:1158-9. 
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Henry, June 20, ibid., 10:1422 (“venture to ruin” and “unjust and vexatious”); Grayson, 
June 21, ibid., 1447 (“procrastination”); see also Henry, June 23, ibid., 1466. 

Mason, June 19, ibid., 1406-8 (quotations at p. 1406); see also Henry, ibid., 1422; 
Grayson, June 21, ibid., 1447; Madison to Washington, June 13, 1788, ibid., 1619; 
Madison to Hamilton, June 20, 1788, ibid., 1656-7. 

Mason, June 17, ibid., 1344 (“from time to time”); Lee, ibid. (“trivial”); Madison, June 
20, ibid., 1417 (“will do every,” “virtue and intelligence,” and “men of virtue”); Innes, 
June 25, ibid., 1520 (“[H]orrors”); Johnston, ibid., 1530. 

Monroe to Jefferson, July 12, 1788, PT] (M.S.), 13:352 (“the principal share”); Madison 
to Tench Coxe, June 11, 1788, DHRC, 10:1595 (“bilious attack,” “extremely feeble,” and 
“extreme heat”); see also Madison to Hamilton, June 9, 1788, ibid., 1589; Madison to 
King, June 13, 1788, ibid., 1618; William Nelson, Jr., to William Short, July 12, 1788, 
ibid., 1700; Labunski, James Madison, 2, 84, 89, 96-7; Maier, Ratification, 258, 282, 310. 
For occasions upon which the convention reporter had difficulty hearing Madison, see 
June 6, DHRC, 9:989; June 12, ibid., 10:1203; June 13, ibid., 1249; June 14, ibid., 1284. 
For contemporary praise of the role played by Madison at the convention, see Archibald 
Stuart to John Breckinridge, June 19, 1788, ibid., 1651; James Breckinridge to John 
Breckinridge, June 13, 1788, ibid., 1621; Martin Oster to Comte de la Luzerne, June 28, 
1788, ibid., 1690; Extract of a letter from Richmond (June 18), Pennsylvania Mercury, 
June 26, 1788, ibid., 1688. 

For the first of the two preceding footnotes, see Jefferson to William Carmichael, Dec. 
15, 1787, DHRC, 14:481. 

For the second of the two preceding footnotes, see Johnson, Righteous Anger at the 
Wicked States, 4-5; Maier, Ratification, 230. For their battles over payment of prewar 
debts to British creditors, see Evans, “Private Indebtedness and the Revolution in 
Virginia,” 363-9. 

Supra pp. 456, 461-3; Madison to John Brown, Apr. 9, 1788, DHRC, 9:711 (quotation); 
see also Bowen, Miracle at Philadelphia, 300-1; Moncure Daniel Conway, Omitted 
Chapters of History Disclosed in the Life and Papers of Edmund Randolph (New York, 2nd 
ed., 1889), 109. 

Monroe to Jefferson, July 12, 1788, PT] (M.S.), 13:352. 

Randolph, June 4, DHRC, 9:932-3. 

Ibid., 933 (all Randolph quotations); Madison to Washington, June 4, 1788, ibid., 
10:1574 (“thrown himself”); see also Randolph, June 6, DHRC, 9:971-2; June 10, ibid., 
1097; June 25, ibid., 10:1537; Labunski, James Madison, 77-80; Maier, Ratification, 
260-1. 

Henry, June 7, DHRC, 9:1036 (“very strange”); June 9, ibid., 1058; Randolph, ibid., 
1081-2 (“with the least shadow”); see also Mason, June 11, ibid., 1162; John Brown 
Cutting to Jefferson, c. July 24, 1788, ibid., 10:1707; Gerry to James Warren, June 
28, 1788, DHRC, 18:206; Labunski, James Madison, 80. For enthusiastic reactions 
by Federalists in New York City to news of Randolph’s speech, see Cyrus Griffin to 
Thomas FitzSimons, June 16, 1788, DHRC, 20:1174; Nicholas Gilman to John Sullivan, 
June 12, 1788, DHRC, 10:1614; see also DHRC, 21:1197 n. 2. For similar reactions 
by Federalists elsewhere, see Washington to Jay, June 8, 1788, DHRC, 10:1587-8; 
John Vaughan to John Dickinson, June 11, 1788, ibid., 1597; Extract of a letter from 
Virginia (June 4), Pennsylvania Gazette, June 11, 1788, ibid., 1612; Extract of a letter 
from Richmond (June 18), Pennsylvania Mercury, June 26, 1788, ibid., 1688; see also 
Martin Oster to Comte de la Luzerne, June 28, 1788, ibid., 1690. For a strong defense 
of Randolph’s position by a Virginia Federalist, see James Duncanson to James Maury, 
June 7, 13, 1788, ibid., 1582. 

For the preceding footnote, see Grayson to Nathan Dane, June 4, 1788, ibid., 1573; see 
also James Duncanson to James Maury, June 7, 13, 1788, ibid., 1582. 

Madison, June 24, ibid., 1503 (“struck with surprise,” “usurpation,” and “discourage”); 
June 17, ibid., 1343 (“great security” and “were greatly interested”); June 12, ibid., 1204 
(“ought to satisfy”). 
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Nicholas, June 16, ibid., 1313-4; Randolph, June 24, ibid., 1483 (“had the smallest sus- 
picion”); Nicholas, June 17, ibid., 1341-2 (“opposed for being”); Innes, June 25, ibid., 
1522-3; see also Waldstreicher, Slavery’s Constitution, 142. 

Madison, June 13, DHRC, 10:1248-9; ibid., 1240; June 12, ibid., 1225; Nicholas, June 
13, ibid., 1250; Randolph, ibid., 1253-4. Madison had laid out the arguments made in 
this and the following paragraph in earlier correspondence (to Nicholas, May 17, 1788, 
DHRC, 9:805-10; to John Brown, Apr. 9, 1787, ibid., 711-2). 

Madison, June 12, DHRC, 10:1208-9; June 13, ibid., 1241-2; John Marshall, June 10, 
ibid., 9:1116-7, 1123; Nicholas, ibid., 1129-31; Pendleton, June 12, ibid., 10:1200; 
Nicholas, June 13, ibid., 1249-52. 

Innes, June 25, ibid., 1521 (“general spirit”); Madison, June 16, ibid., 1303 (“situation 
and circumstances”); Randolph, June 6, ibid., 9:977-8; Madison, June 11, ibid., 1145; 
June 24, ibid., 10:1502-3; see also Madison to George Thompson, Jan. 29, 1789, PJM 
(C.S.), 11:437. 

Nicholas, June 6, DHRC, 9:1002-3 (quotations); Madison, June 13, ibid., 10:1241. 
Randolph, June 17, ibid., 1360 (“ought to be paid” and “the honest convention”); Madison, 
June 23, ibid., 1469 (“get justice”); see also Randolph, June 21, ibid., 1455. In the mid- 
1780s, Madison had unsuccessfully pushed bills in the Virginia legislature to force the 
payment of prewar debts to British creditors, though by installments. See Madison to 
Monroe, Dec. 30, 1785, PJM (C.S.) 8:465-6; Banning, Sacred Fire, 56; Evans, “Private 
Indebtedness and the Revolution in Virginia,” 363-S. 

Madison, June 17, DHRC, 10:1356, 1362; Nicholas, ibid., 1358-9. 

Mason to Jefferson, May 26, 1788, DHRC, 9:883 (“a great majority”); Madison to 
Hamilton, June 22, 1788, DHRC, 10:1665 (“the nice balance” and “to preface”); see also 
Theodorick Bland to Arthur Lee, June 13, 1788, ibid., 1617; James Breckinridge to John 
Breckinridge, June 13, 1788, ibid., 1621; Maier, Ratification, 292-3; Kaminski, “The 
Constitution Without a Bill of Rights,” 35. 
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For the news of South Carolina’s ratification reaching New York, see Editors’ Note, 
New York City Newspapers Report South Carolina’s Ratification of the Constitution, 
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ous” and “the spirits”). For other Federalists’ similarly observing that New Hampshire’s 
ratification apparently had no effect on the Antifederalist delegates, see Abraham 
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New York convention, July 8, ibid., 2117; Convention Debates and Proceedings, July 9, 
ibid., 2118; see also Hamilton to Madison, July 8, 1788, ibid., 2117; Jay to Washington, 
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entered the committee’s deliberations prepared to compromise, only to discover that the 
Antifederalists were interested only in dictating the outcome (July 12, ibid., 2151). 
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to Washington, July 21, 1788, PJM (C.S.), 11:190-1; see also Bowling, The Creation of 
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of the New York convention, before finally taking place on July 23, when the convention 
was still in session, see Introduction, DHRC, 21: appendix I, 1584-8; see also De Pauw, 
Eleventh Pillar, 237-40. 
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Eleventh Pillar, 230-6; Eubanks, “New York,” 327, 329. 
Hamilton to Madison, c. July 2, 1788, PJM (C.S.), 11:185 (“arguments” and “to be con- 
vinced”); see also Kaminski, “New York,” 115. 
William Harper, July 14, DHRC, 23:2171; Lansing, July 16, ibid., 2190; New York Daily 
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de la Luzerne, June 1, 1790, DHRC, 26:1019; see also McDonald, We the People, 339. 
The Antifederalist arguments are described in Ellery to Huntington, Aug. 31, 1788, 
DHRC, 25:405; Massachusetts Centinel, Aug. 27, 1788, ibid., 398 n. 2; Jabez Bowen to 
John Adams, Dec. 28, 1789, ibid., 652; Louis-Guillaume Otto to Comte de Montmorin, 
Mar. 13, 1790, DHRC, 26:762-3; see also Polishook, Rhode Island, 193-4. 
“Rhodiensis,” Newport Herald, Oct. 23, 1788, DHRC, 25:421 (“an obstinate opposi- 
tion”); Editorial Introduction, ibid., 422; Newport Herald, Nov. 6, 1788, ibid., 423-5. 
Introduction, ibid., 454-5; Kaminski, “Rhode Island,” 379-82; William Ellery to 
Benjamin Huntington, June 15, 1789, DHRC, 25:541 (reporting views of Antifederalist 
leader Jonathan Hazard). In May, the country party passed a “curious” impost law that 
mirrored the duties to be enacted by Congress on foreign trade, with the proceeds desig- 
nated to go into the state treasury. The party’s leader, Hazard, explained that the object 
of the law was to signal to Congress that Rhode Island was disposed to pay its share of the 
national debt. See Ellery to Huntington, May 14, 1789, ibid., 505 (“curious” and report- 
ing Hazard’s statement). For the law, see Newport Mercury, May 11, 1789, ibid., 501-2. 
Federalist leader Jabez Bowen viewed the law more skeptically: “[M]ankind would sup- 
pose by this [the impost law] that Rhode Island was preparing to come into the union, 
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but there is no such idea at bottom; it rather seems calculated to lull Congress into a 
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Adams to John Brown, Sept. 15, 1789, DHRC, 25:598-9 (quotations); see also Adams to 
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9, 1790, ibid., 662). 
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For the preceding footnote, see John Collins to George Washington, May 24, 1790, 
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“sacrificial lamb,” who enabled the country party to maintain its veneer of opposition 
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Theodore Foster to Dwight Foster, Jan. 22, 1790, DHRC, 26:715 (“The Federal Temple”); 
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William Peck to Henry Knox, Feb. 15, 1790, DHRC, 26:722; Richard Bassett to George 
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ibid., 1020. 
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28; Nicholas to Madison, Apr. 5, 1788, ibid., 9; Madison to Jefferson, Dec. 9, 1787, ibid., 
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see also Madison to Jefferson, Apr. 22, 1788, ibid., 28; Madison to Pendleton, Oct. 20, 
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Figure 7.4 Richard Henry Lee 

National Portrait Gallery, Smithsonian Institution / Art Resource, NY 
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Richard Henry Lee (1732-1794). Revolutionary Statesman 
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Oil on canvas, 76 x 63.5 cm (29 15/16”x 25”) 


831 


INDEX 


Abbot, Henry, 391 
abolition, 299, 473-74 
Fugitive Slave Clause and, 294 
Jefferson and, 262 
in Massachusetts, 698n11 
absences 
from Annapolis convention, 107-8 
from Constitutional Convention, 250-52 
absolute veto of president, 220-21 
Adams, Abigail, 92,259 
Adams, John, 27, 276, 753n125 
on aristocracy, 72 
on bill of rights, 546 
foreign debt and, 637n26 
Rhode Island ratification and, 520, 
522-24, 529 
on Shays’s Rebellion, 92 
on slavery, 304 
Treaty of Paris and, 46 
on Wilson, 146 
Adams, John Quincy, 755n139 
on aristocracy, 372 
on congressional elections, 341 
in Massachusetts ratifying debate, 404 
election of, 629 
Adams, Samuel, 435, 753n126, 755n139 
generational explanation of ratification 
and, 378 
on Massachusetts, 743n39 
political philosophy of, 379 
ratification and, 434-35, 440-41 
urban tradesmen and, 380 
adjournment 
in Maryland, 447-50 
in New Hampshire, 423, 445-46 
in New York, 502-3, 780nn358-59 
in Pennsylvania, 429 
Randolph, E., on, 683n253 
in ratifying conventions generally, 612 


in Rhode Island, 524-27 
Washington, G., on, 423 


Alien Acts, 621 
ambassadors, 224, 349, 353, 688n328 
amendments, 431, 618-19. See also 


antecedent amendments; Madison, 
James, amendments of; subsequent 
amendments; specific states 

agreement about, 419 

to Articles, 5, 11,25, 102, 311, 
635n7, 747n75 

Atherton on, 33-34 

Congress and, 418-21, 793n475 

Davie on, 515-16, 573-74, 593 

divisions related to, 536-37, 777n328 

of electoral college, 626, 813n95 

Gerry and, 583, 594, 793n475 

Grayson and, 477, 584, 586-87 

Henry and, 476, 533, 546, $S6-S7, 563, 568, 
584, 588-89 

Lee, R. H. and, 533, 543, 572, 577, 585, 
587, 594 

Madison and, 37-38, 419, 475-77, 480, 532, 
565-66, 569, 572, 575-77, 806n153 

Ninth, 553 

Randolph, E., on, 462-63, 472, 477-78, 
$41, $93 

after ratification, 310, 619 

on requisitions, 641n54 

Sherman and, 569-70, 576, 579, 
$§81-82, 594 

structural, 495-96, 577-79, 582-83 

Tenth, 579, 624 

Thirteenth, 4, 624 

in Virginia Plan, 140 

Washington, G. and, $67, $72 


American Liberty League, 4-5 
Ames, Fisher, 360, 577-78, 583, 585 
anarchy, 92, 186, 480 


834 Index 


Annapolis convention, 660n114 apportionment, 680n229. See also 
absences at, 107-8 representation 
conclusions from, 109-10 aristocracy, 371-72, 607 


Congress and, 117-18 

conspiracy theory of, 109-10 

King on, 106-7, 110, 661n117 

Madison and, 104-8, 118, 596 
antecedent amendments, 531, 555 

Atherton on, 542 

Lowndes on, 543 


checks and balances and, 374 

in convention interpretation, 246-47 

in House, 357-58, 361 

inconsistency of Federalists about, 394-95 
Ramsay on, 374-75 

of South, 72 

wealth and, 395 


politics and, 612-13 army, 11, 17. See also militias 


Antifederalist motivations, 393-96 


impost amendment and, 27-28 


Beard on, 376-77 Article I, Section 4, 342-43 


economics explanation of, 376 


Madison on, 340-41 


generational explanation of, 378-79 Article I, Section 10, 240, 246, 512-13 


political philosophy explanation of, 379 

regionalism in, 388-91 

religion in, 391-92 

social class as explanation of, 377-78 

urban residence in, 380-81 
Antifederalists, 9,756n149. See also 

specific states 

against amendments, 583-85 

appeal of, 309 

Article I, Section 4 and, 340-43 

on Article III, 308-9 

checks and balances and, 369-75 


federal veto and, 255 

Georgia and, 388 

goal of, 161, 606 

Lowndes on, 375 

Madison on, 255 

in New Hampshire, 387 
Pinckney, C., on, 375-76 
Ramsay on, 308 

ratification and, 381, 385-86 
resistance to, 162—63, 734n278 
Rhode Island and, 386, $17 
socioeconomic status and, 385-86 


commerce power and, 335-39 war debt and, 387 
compromises and, 495-97, 778nn336-38 Article I, 25, 493, 622-23 
in Congress, 567-70 Article III, 493. See also federal courts 


congressional elections and, 340-43 
consolidation and, 317-21, 693n390 
diversity of, 308-9 


Antifederalists on, 308-9 
on juries, 317 


in Virginia, 395 


Ellery and, 528-29 Article IV, Section 3, 294-95 
extremes and, 313-14 Article V, 301, 316, 539, 544, 565, 624 


federal courts and, 348-55 
Federalists compared to, 307, 754n132 
House and, 355-61 


on conventions, 508 
New York and, 498, 508 
in tension with democracy, 627-28 


on legitimacy, 310-13 Article VI, 475, 669n65 
Madison and, 255, 308-9, 392-93, 741n23 Article VII, 8-10, 518, 611 


on military powers, 330-35 
necessity of fundamental reform 


as Federalist advantage, 540-41 
on ratification, 311, 406, 412-13 


and, 313-17 Articles of Confederation, 419, 809n32 


preliminaries of understanding, 307-10 
presidents and, 367-69 
process concerns and, 311-13, 756n146, 
7770331, 788n434 
records of, 307-8 
Senate and, 361-67 
stifling of, 618-19, 812n73 
taxing power and, 322-30 
treaty-making power and, 335-36, 339-40 
appointment power, 221-24 
appointments, 213-14 
of delegates, 42,248, 250-52 
of federal judiciary, 167-68, 688nn324-25, 
688nn327-28 


amendments to, S, 11, 25, 102, 311, 
635n7, 747n75 

enforcement of, 45-47 

executive branch related to, 47-48, 
213, 668n47 

flaws in, 5, 41-48, 129-30, 138-39, 315-16, 
543-45, 611 

foreign trade and, 11-12 

Hamilton on, 25 

Lowndes on, 314 

military powers from, 13-14 

ratification of Constitution as alternative to, 
309, 544-45 

reform of, 6, 25, 40-41, 69-70, 311 


Index 


supermajority requirement in, 42 
three-fifths compromise and, 269-70 
Virginia Plan and, 139-41, 144, 667n41 
Atherton, Joshua, 300, 304 
on amendments, 533-34 
on antecedent amendments, 542 
criticism of, 400-401 
at-large elections, 173, 623-24 
attendance, 617 
at Constitutional Convention, 134, 246-49, 
694n404, 696n421 
Dane on, 248-49, 251 
King on, 252 
Madison and, 112-14, 116, 122-23, 134 
of Washington, G., 112-16, 121-22 


Backus, Isaac, 392 
Baldwin, Abraham, 452, 568-70, 620 
Ball, Burgess, 561, 563-64 
Bancker, Abraham, 497, 757n154, 774n312, 
781n364 
Bancroft, George, 154 
Banning, Lance, 243, 668nS7, 693n390, 
737n30, 810nn44-45 
Baptists, 391, 563-64, 566, 594 
Barnwell, Robert, 302, 337-38 
Barrell, Nathaniel, 437, 544 
bear arms, 580 
Beard, Charles, 376-77, 382, 731n247, 
734n272 
Beatty, John, 33 
Bedford, Gunning, 603, 671n93 
on equal state representation, 188, 
190, 193-94 
against executive veto, 218 
expectations regarding Constitutional 
Convention of, 249 
against federal veto, 157-58 
on population-based representation, 187 
Belknap, Jeremy, 439, 571, 753n129 
Benson, Egbert, 483, 773n299, 786n415 
Benson, George, 520-21, 528 
bicameral legislature, 169-70 
Bilder, Mary Sarah, 799n5S1 
bill of rights, 9, 310, 546, 589 
in constitutions, 550, 552-53 
Constitution without, 317 
danger of, 552-53 
enumerated powers and, 550-53 
Federalists and, 549-54, 563, 807n162 
Hamilton and, 550, 553, 593, 595 
Madison and, 547, 553, 556, 561-66, 
572-75, 799n58 
Mason and, 548-49, 551-52 
monarchy and, 552 
religion and, 561-62 


slavery and, 554 
as unnecessary, 549-S2, S74-75 
uselessness of, 553-54 
violations of, 553, 562, 574 
Bill of Rights, 36, 555 
compact for, 591 
North Carolina and, 592 
ratification of, 587-90 
victory of, 592-95 
Virginia's ratification of, 588-92 
bills of credit, 78, 162 
Bingham, William, 487 
biographies 
of Gerry, 142-43 
of Grayson, 12-13 
of Jay, 50-51 
of King, 38-39 
of Lee, R. H., 35-36 
of Mason, 52-53 
of Morris, G., 15-16 
of Pinckney, C., 103-4 
of Randolph, E., 137-38 
of Smith, M., 489-90 
of Wilson, 146-47 
Blackstone, William, 401-2 
Bland, Theodorick, 42 
Bloodworth, Timothy, 57, $9, 512, 514, 
784n398 
on congressional elections, 341 
on treaties, 63-64 
Board of Treasury, 18, 216, 501, 645n113 
Boston Massacre, 330 
Bowdoin, James, 88, 89, 91-92, 97, 435 
Bowen, Jabez, 523 
Braxton, Carter, 75 
Brearley, David, 153 
Breck, Samuel, 605-6 
Breckinridge, James, 466 
Broom, Jacob, 683n253 
Brown, John, 389, 481, $84, 597 
Brown, Moses, 299 
Brown, Robert E., 731n247 
“Brutus,” 318-19, 322-23 
on federal courts, 348-49 
on House, 356 
on suspicions of government, 347 
Bryan, Arthur, 451 
Buchanan, James, 148 
Burke, Aedanus, 388, 452, 742n33 
amendments and, 576, 578, 582-84 
on newspaper bias, 408-9 
Burnley, Hardin, 589-90 
Burr, Aaron, 629 
Butler, Pierce, 157, 549 
amendments and, 584 
on compulsory emancipation, 264 
against Connecticut Compromise, 199 


836 


Butler, Pierce (Cont.) 
on executive veto, 221 
against export taxes, 279 
on federal courts, 165-66 
Fugitive Slave Clause and, 291-93 
on ineligibility, 224 
on origination clause, 197 
on paper money, 163 
on plural executive, 217 
on presidential selection, 227 
on presidents, 238 
on property rights, 245 
on Senate, 208, 210 
on three-fifths compromise, 274 
on treaties, 212 
on war debt, 382 
on wealth as basis of representation, 267 


Cadwalader, Lambert, 336, 594 
Calhoun, John C., 258 
Canada, 667n46 
capital location, 748n95, 798n39 
in Delaware, 425-26 
Federalists on, 779n351 
Rhode Island and, 786n420 
capitation taxes, 329 
Carrington, Edward, 619, 747nn79-80, 
763n209, 783n386 
on Bill of Rights, 589 
on commercial power lack, 23 
on Congress, 420 
Constitutional Convention and, 117, 119 
on Henry, 467, 554, 556 
Madison and, 561, 566 
on Massachusetts, 431, 434, 444 
on Mississippi River, 64 
on presidents, 368 
on revenue lack, 20 
on schism, 418 
Virginia and, 455, 460-61 
Carroll, Charles, 74-75 
Carroll, Daniel, 108, 448 
“Cato,” 309, 368, 482 
census 
representation and, 272 
Revolutionary War and, 17 
timing of, 701nS0 
trends in population and, 192 
“Centinel,” 385, 427, 538, 567-68 
Chambers, Stephen, 401 
changed minds, 744nn43-44 
of Madison, 384, 392-93, 737n300 
of Smith, M., 494-95, 506-7 
Charles Beard and the Constitution 
(Brown, R. E.), 731n247 
Chase, Samuel, 251, 357, 447, 448, 577 


Index 


checks and balances, 369, 372, 375 
executive council for, 370-71, 373-74 
Mason on, 370-71, 395 
treaties and, 373 

Chisholm v. Georgia, 355 

circular letter, 507-8, 510 

civil cases, 169, 350-51 

civil war 
coercion and, 316 
Constitutional Convention and, 126 
New York and, 501, 509 

Clark, Abraham, 76, 81,251 

Clay, Joseph, 426, 537 

Clinton, De Witt, 492-93, 496 
on adjournment, 780n359 
against Smith, M., 504-5, 781n365 
on timing of New York convention, 541, 

773n299 

Clinton, George, 32, 483, 507-8 
Constitutional Convention and, 116 
on extremes, 313 
Hamilton on, 774n312 
Randolph, E., and, 543 
against ratification, 482-83, 504-5, 

771n292, 778n346 

Clymer, George, 151, 577, 581 
on at-large elections, 173 
on export taxes, 287 
on trade regulation, 282 

coercion, 130 
civil war and, 316 
Hamilton on, 87, 148 
Madison and, 129, 148 
of Rhode Island, 527-28 
in Virginia Plan, 140, 148 
Washington, G., on, 87 

Coles, Edward, 292 

Collins, John, 523 

“Columbian Patriot,” 314, 359 
against district for capital, 343 
on electoral college, 367 
on Georgia, 426 
on New York, 482 
on subsequent amendments, 533 
on terms of office, 361-62 
on time for considering Constitution, 534 

Commentaries on the Constitution (Story), 293 

Commentaries on the Laws of England 

(Blackstone), 401-2 

commerce. See also trade 
at Constitutional Convention, 151-52 
Gardoqui and, 56-58 
Mississippi River for, $S-S9 

commerce amendment 
failure of, 35-40 
opposition to, 643n76 
qualifications on, 34-35 


Index 837 


regionalism and, 35-40 
commerce power, 21-24, 335-39 
commerce power lack, 21-24 
Committee of Detail, 225, 677n182 
formation of, 147 
Necessary and Proper Clause and, 152 
South and, 283-84 
Committee on Unfinished Parts, 231, 233-34, 
236, 237, 687n303, 688n328 
compacts, 507, 591 
compromises. See also Connecticut 
Compromise; three-fifths compromise 
Antifederalists and, 495-97, 778nn336-38 
Jay and, 496-97, 778n338 
from Lansing, J., Jr., 495-99, 505-7 
Madison and, 197, 201-2, 599-600 
over federal courts, 166 
Randolph, E., on, 196, 287 
of Sherman, 146, 148, 691n364, 70Sn117 
on slavery, 286-88 
compulsory emancipation, 260, 264 
conditional ratification, 8, 530, 533, 555, 616. 
See also amendments 
Madison on, 531-32 
Monroe on, 534 
New York and, 488, 495-98, 500, 509 
in Virginia, 478 
Confederation Congress, 6, 13-15, 35-36, 
50, 53, 74. See also Articles; commerce 
amendment; Virginia Plan 
Annapolis convention and, 117-18 
the Constitution in, 417-21, 746n66, 746n69 
Constitutional Convention and, 101-2, 
110-11, 117-20 
as Continental Congress, 14 
Dane on, 420 
delegates to, 42, 725n182 
executive functions related to, 645n113 
Hamilton and, 417 
Knox on, 119 
Madison on, 420-21 
Northwest Ordinance and, 296 
requisitions from, 17-19 
Shays’s Rebellion and, 163 
sovereign government and, 15 
taxes and, 16, 28-30 
unanimity in transmitting Constitution, 421 
weakness of, 100 
Congress 
constitutional amendments and, 538-39, 
793n475 
Antifederalists in, 567-70 
Article IV, Section 3 and, 294-95 
bills of credit from, 162 
congressional elections and, 173 
district for, 343-44 


federal officeholders and, 688n329, 
689nn330-31, 689n333 
Madison on, 565-66 
new states and, 297 
New York and, 490-91, 497-502, 509, 
771n289 
in New York City, 500-501, 509 
powers of, 145, 240, 317-21, 499-500, 
550-51, $55, 668nS7 
presidential selection by, 227, 230 
rebellions and, 163-64 
representation in, 153, 202 
revenue and, 571-72 
Rhode Island and, 518, 521-22, 524-26 
congressional elections, 725n186 
Antifederalists and, 340-43 
Congress and, 173 
in Connecticut, 644n91 
manner of, 341-42 
in Massachusetts, 801n79 
in NewJersey, 801n77 
place of, 343-44 
representation in, 342 
time of, 342-43 
congressional records, 344-45, 471 
congressmen 
constituents of, 172-73 
independence of, 175-76 
property qualifications of, 179-81, 677n175 
recall of, 176 
salaries of, 176-77, 526, 579, 590-91, 
684n269 
terms of, 175, 586, 609, 676n161 
Connecticut, 24, 107, 744n44, 812n73 
congressional elections in, 644n91 
Constitutional Convention and, 116, 
119-20, 122-23 
“Landholder” on, 424 
ratification in, 422-23, 431 
relief in, 98 
Connecticut Compromise, 271, 599, 671n92 
approval of, 200-201 
equal state representation and, 203 
Franklin on, 195-96, 200 
Jay and, 203 
as loss, 203 
Madison against, 198-99, 204 
origination clause in, 197-98, 681n235 
Sherman on, 194-95 
consensus 
at Constitutional Convention, 152-53 
Washington, G., on, 247 
consolidation, 608, 693n390 
Montesquieu and, 319-20 
Smith, M., on, 317-19 
taxes and, 320-21 


838 


Constitution, 101. See also Articles 

without bill of rights, 317 

Congress and, 417-21, 724n167, 
74666, 746n69 

deification of, 1, 4-5 

democracy related to, 622-28 

dissension on, 239 

federal courts in, 674n129, 674n136 

Georgia and, 302-3 

legitimacy of, 9 

Necessary and Proper Clause of, 152, 322, 
$51, $74, 624, 670n77 

Northwest Ordinance and, 296 

Shays’s Rebellion related to, 92-93 

signatures on, 238-39, 240 

slavery in, 264-65 

state legislatures and, 610, 
745n5S7, 746nS8 

structural provisions in, 317-21 

Supreme Court and, 4 

Constitutional Convention, 6, 109, 596. See 

also Madison, James; Virginia Plan; 
specific issues; specific states 

arrivals at, 133-34 

attendance at, 134, 246-49, 694n404, 
696n421 

bicameral legislature and, 169-70 

civil war and, 126 

commerce power at, 151-52 

Confederation Congress and, 101-2, 
110-11, 117-20 

consensus at, 152-53 

dates of, 134 

delegates of, 112, 249-52 

dissolution and, 126-27 

doubts about, 123-25 

executive branch at, 213-38 

federal courts in, 164-69 

instructions and, 123-24, 142-44, 176, 
184, 252 

Jefferson and, 136, 633n6 

King and, 111, 114, 116-19, 124, 129 

mandatory rotation and, 176 

militias and, 149-50 

minority at, 144 

Mississippi River and, 65, 69, 72 

nationalism at, 144 

national legislature and, 169-81 

popular elections in, 170-72 

rebellions and, 163-64 

records on, 135-36, 633n1 

requisitions at, 147-48 

Revolutionary War and, 246-47 

roll-call votes at, 136 

rules for, 135-37 

secrecy rule at, 136-37, 252-53, 696n424 

Shays’s Rebellion and, 117, 596 


Index 


slaveholders at, 263-64 
summaries of, 135 
Supremacy Clause at, 158-61 
taxing power at, 148-49 
constitutions 
bill of rights in, 550, 552-53 
democracy in, 74-75 
of Massachusetts, 88, 98 
of states, 74, 171 
treaties compared to, 415-16 
Continental Congress, 13, 15, 53, 246 
Confederation Congress as, 14 
contingencies, 596-600 
convention interpretation 
aristocracy in, 246-47 
Congress in, 244-45 
delegates in, 248 
democracy in, 243-45 
departures in, 253-54 
expectations in, 249-50, 253-55 
nationalism in, 239-42, 246-47 
paper money in, 245-46 
transparency in, 249-53, 616-17 
unanimity in, 238-39 
conventions, 603, 746nS8, 752n122. See also 
Annapolis convention; Constitutional 
Convention; specific states 
Article V on, 508 
King on, 416-17 
referendum compared to, 518, 618 
Corbin, Francis, 319, 472 
on suspicions of Antifederalists, 346 
on taxing power, 326 
Corwin amendment, 625 
council of revision 
with executive veto, 219-20 
judicial review and, 160 
Madison and, 387n315, 687n309 
country party, $17-19, 521-22 
Coxe, Tench, 569, 761n190 
creditors, 381-82. See also paper money 
criticism 
of nationalism, 144-46 
of relief, 82-87, 606 
of Rhode Island, 87-88 
Cushing, William, 260 


Dalton, Tristram, 440 
Dana, Francis, 123 
in ratifying debate, 403 
Dane, Nathan, 19, 746n69, 774n311 
on attendance, 248-49, 251 
on Congress, 420 
on holdout states, 414 
on impatience, 418 
on ratification, 431, 494-95, 500 


Index 839 


Davie, William, 513 

on amendments, 515-16, 573-74, 593 

on checks and balances, 372 

on federal courts, 352-53 

on impeachment, 236 

on North Carolina, 512, 514 

on Senate, 207-8 

on three-fifths compromise, 273 
Dawes, Thomas, 298, 304, 336-37 
Dawson, John, 458, 545, 763n208 

on amendments, 573 

on Mississippi River, 390 

on treaty-making power, 335 

on Virginia, 455 
Dayton, Jonathan, 149 
debt, 381-82. See also war debt 

at Constitutional Convention, 673n116 

foreign, 20-21, 637n26 

Hamilton on, 30, 384-85, 610 

Lee, R. H., on, 386 

in Massachusetts, 5, 88-90 

in North Carolina, 512-13 

prewar, 45, 471, 475, 604 

private, 80-81 

in South, 391 

in South Carolina, 673n116 

in Virginia, 470-71, 761n190 
Declaration of Independence, 259, 278 
Declaratory Act of 1766, 666n24 
Delaware, 14, 590-91, 601. See also 

Read, George 

capital location in, 425-26 

equal state representation in, 202 

House and, 356 

paper money and, 77-78, 84 

ratification in, 422-23, 425-26 

regionalism and, 36 

taxes in, 424 
delays 

in New York, 485, 487, 490, 610 

in North Carolina, 783n386 

in Pennsylvania, 427 
delegates 

appointments of, 42, 248, 250-52 

to Confederation Congress, 42, 725n182 

of Constitutional Convention, 112, 249-52 

expenses of, 41-42 

from New York, 485-86, 489-90, 663n16S, 

773n305, 793n486 

in North Carolina, 511 

from Pennsylvania, 247 

at second convention, 536 

travel for, 41 

virtue of, 2-4 
“Deliberator,” 322-23, 385 
democracy, 7-8, 209, 247, 605 

Article V against, 627-28 


Constitution related to, 622-28 
in convention interpretation, 243-45 
executive functions and, 109-10 
Gerry on, 243-45, 255-56, 609 
Grayson on, 86-87 
Hamilton on, 244, 604 
hostility toward, 607-9 
Lee, R. H., on, 86, 99, 243 
in state constitutions, 74-75 
department heads, 687n303 
Department of Finance, 645n113, 668n47 
Department of Foreign Affairs, 
667n46, 668n47 
departures 
in convention interpretation, 253-54 
of Lansing, J., Jr., and R. Yates, 253, 483-84 
of Martin, 254 
Dickinson, John, 145 
on equal state representation, 192 
on executive, 215 
on federal judiciary, 167-68 
on foreign slave trade, 286 
on impeachment, 235 
against judicial review, 161 
on militias, 150 
against nationalism, 145 
on national legislature representation, 194 
on origination clause, 681n235 
on population-based representation, 183-84 
on property qualifications, 179-80 
on representation, 153 
on Senate, 207, 210 
on slavery, 265 
on sovereignty, 241 
on state legislatures, 207 
direct taxes, 300, 578, 583 
definition of, 275 
taxing power and, 324-25 
three-fifths compromise and, 274-77 
war and, 327 
district, 813n89 
for Congress, 343-44 
size of, 171-72, 675n148 
diversity of Antifederalists,308-9 
Dollard, Patrick, 310 
domestic violence, 705n116. See also rebellions 
slave insurrections as, 294, 302 
doubts 
about Constitutional Convention, 123-25 
of Madison, 397 
in New York, 481-84, 508-9 
about Virginia, 453-57 
of Washington, G., 127 
Dred Scott decision, 297 
Duane, James, 24, 422, 484 
Duer, William, 487, 489 
Dunmore, Lord, 259-60 


840 Index 


DuPont, Victor, 444 
Dyer, Eliphalet, 27 


Economic Interpretation (Beard), 731n247 


economic explanations of ratification, 376-77. 


See also socioeconomics 
economy, 5, 620 
foreign trade and, 75 
northern slavery and, 265-66 
Revolutionary War and, 75 
slavery and, 277-91 
specie in, 32, $7, 75-79, 81, 85-86, 89 
Edling, Max M., 379, 744n43 
education, 247, 754n132 
Einhorn, Robin, 636n20, 639n41 
elections. See also congressional elections; 
popular elections; presidential selection 
of Adams, J. Q., 629 
at-large, 173, 623-24 
of Hamilton, 484 
Madison and, 557-58 
of national legislature, 170-75 
after Shays’s Rebellion, 97 
electoral college, 369, 629, 814n103 
amendment against, 626, 813n95 
“Columbian Patriot” on, 367 
Senate and, 232-33 
state legislatures and, 230-32, 
622-23, 625-26 
Elkins, Stanley, 378 
Ellery, William, 520, 787n423, 802n95 
amendments and, 569-70, 585 
Antifederalists and, 528-29 
against Smith, M., 781n364 
Ellsworth, Oliver, 251, 328, 529, 703n88 
on Antifederalist suspicions, 346 
on congressional salaries, 176-77 
on direct taxes, 275 
on equal state representation, 188, 190, 192 
on executive council, 217 
on executive veto, 219 
on foreign slave trade, 286-87 
against nationalism, 144-45 
paper money and, 162,381 
on presidential selection, 227 
on property qualifications, 179, 181 
on ratification, 423 
in ratifying debate, 403 
against slavery, 304 
on state legislatures, 206, 414-15 
on taxing power, 327, 329-30 
emancipation 
compulsory, 260, 264 
gradual, 260-61 
by Great Britain, 259-60 
enforcement of federal supremacy, 43-47 


enumerated powers, 294, 579 
bill of rights and, 550-53 
equal state representation, 130-31, 199, 
361, 603 
approval of, 200-201 
Bedford on, 188, 190, 193-94 
Connecticut Compromise and, 203 
consequences of failing to achieve, 187-88 
convention rules and, 201-2 
Hamilton against, 184-85 
Martin on, 188-90 
in national legislature, 182-92 
precedence of, 201 
Read on, 183-84 
slavery and, 203 
equity, 350 
executive. See also presidents 
plural, 216-17 
unitary, 215-17 
in Virginia Plan, 140-41 
executive branch 
Articles related to, 47-48, 213, 668n47 
at Constitutional Convention, 213-38 
interconnectedness of issues regarding, 213 
suspicion about, 213-14 
Virginia Plan on, 214-15 
executive council 
for checks and balances, 370-71, 373-74 
Mason and, 217-18, 687n303 
executive functions 
Confederation Congress related to, 
645n113 
democracy and, 109-10 
executive powers, 685n289 
enforcement of national laws as, 218 
veto as, 218-21, 687n308, 687n315 
executive veto 
council of revision with, 219-20 
Madison on, 218-21 
Virginia Plan on, 688n318 
Wilson on, 218, 220-21, 687n316 
expectations of Constitutional 
Convention, 253 
in convention interpretation, 
249-50, 253-55 
Lansing, J., Jr., on, 250, 253 
Mason on, 126-27 
Washington, G., on, 250, 600 
expenses 
of delegates, 41-42 
of North Carolina, 783n389 
of Virginia ratifying convention, 
459-60, 543 
explanatory amendments, 495 
exports, 34, 151 
to Spain, 57, 60 
of Virginia, 22, 35 


Index 


export taxes, 702nn73-—74, 703n95 
Butler against, 279 
Clymer on, 287 
Madison on, 281, 602 
in South, 279-81 


failed amendments, 31-34. See also impost 
amendment 
commerce amendment as, 35-40 
unanimity requirement and, 40-41, 70 
Washington, G., and, 24-25 
false publications, 404-5 
farmers, 89-90, 526-27, 630 
in New York, 481 
against ratification, 385 
relief for, 81 
taxes and, 76-77, 614-15 
federal courts, 130, 348. See also 
Supreme Court 
civil cases and, 169, 350-51 
common-law protections and, 351 
compromise over, 166 
in Constitution, 674n129 
in Constitutional Convention, 164-69 
equity and, 350 
federal laws and, 167 
foreign affairs in, 167 
Gerry on, 169 
juries and, 169, 351, 353-54 
jurisdiction of, 166-67, 349-50 
Madison and, 164-66, 352, 354-55, 724n167 
in NewJersey Plan, 165 
Osborne v. Bank of the United States, 721n146 
sovereign immunity and, 351-52 
treaties in, 47, 167 
“Federal Farmer,” 36, 246, 249, 310, 325, 363 
federal government. See also Congress; 
executive branch; federal judiciary 
Hamilton on, 70-71 
incremental reforms in, 71-72 
newspapers on, 69-70 
The Federalist (Hamilton, Madison, and Jay), 
255, 392-93 
Federalist advantages in ratifying contest 
abandoned unanimity requirement as, 412-13 
Article VII as, 540-41 
deference as, 411, 540 
flaws in Articles as, 543-45 
geographic distribution of opinion as, 407-8 
location of conventions as, 406-7 
malapportionment as, 406 
miscalculations of opponents as, 541-43 
newspaper bias as, 408-9, 540 
oratorical abilities as, 410-11 
socioeconomic status as, 409-10, 540 
tactics as, 541 


841 


Federalist party, 39, 621-22 
Federalists, 2, 8, 763n206, 766n236. See also 
specific states 
Antifederalists compared to, 307, 754n132 
bill of rights and, 549-54, 563, 807n162 
on capital location, 779n351 
against districted elections, 813n89 
education of, 754n132 
on military powers, 332-35 
ratification and, 618-19, 753n129 
resentments against, 750n110 
against second convention, 530-31 
social status and, 743n42 
Supreme Court and, 812n84 
Yates, A., Jr., against, 778n340 
federal judiciary. See also federal courts 
appointment of, 167-68, 688nn324-25, 
688nn327-28 
Madison on, 204-5 
recall of, 167-68 
salaries of, 168, 674n136 
tenure for, 167-68, 627 
terms of, 167-68 
in Virginia Plan, 140, 204-S, 219 
federal laws, 167 
state judges and, 45, 47, 130, 155, 159, 
161, 164-65 
federal officeholders 
Great Britain and, 688n329 
ineligibility of, 224-25, 688n329, 689n333, 
689nn330-31 
property qualifications for, 179-81 
federal supremacy, 46-47. See also 
Supremacy Clause 
federal territories, 294-97. See also Northwest 
Territory 
federal veto 
Article I, Section 10 and, 255 
discussions on, 155-58, 245-46, 
671n90, 671n93 
endorsement of, 156, 671n87, 671n94 
judicial review and, 155, 160 
in Madison, James, agenda, 132-33, 
154-58, 666n24 
Morris, G., against, 157, 671n92 
North Carolina for, 671n94 
rejection of, 158-59, 607 
Virginia Plan on, 139-40, 154-55, 688n318 
Fenner, Arthur, 517, 528, 784n404 
Fenno, John, $70, 575 
Ferguson, E. James, 734n272 
Few, William, 598 
Findley, William, 3, 402, 739n15S, 750n110 
bill of rights and, 554 
on consolidation, 317 
expectations regarding Constitutional 
Convention of, 249 


842 Index 


Findley, William (Cont.) 
on military powers, 331-32 
ratifying debate and, 401-2 
Finkelman, Paul, 703n91 
FitzSimons, Thomas, 417 
Fleming, William, 42 
foreign affairs, 142, 167, 667n46, 668n47 
foreign debt, 20-21, 637n26 
foreign lawsuits, 475 
foreign slave trade, 704n10S 
Congress and, 277, 283-84 
Ellsworth on, 286-87 
Madison on, 286, 288-89 
prohibition of, 291, 298-99, 302 
South on, 278-79 
taxes on, 277-78, 288 
Three-Fifths Clause and, 278 
Foreign Slave Trade Clause, 300, 303, 473-74 
foreign trade, 14, 129. See also foreign 
slave trade 
Articles and, 11-12 
economy and, 75 
Rhode Island and, 785n413, 786n419 
Fourth of July festivities, 519 
France, 15-16 
Franklin, Benjamin, 1, 3, 195, 600, 
631, 741n23 
bicameral legislature and, 169 
on capital location, 426 
on Connecticut Compromise, 195-96, 200 
Constitutional Convention and, 134 
on equal state representation, 187 
on executive council, 217 
on executive veto, 221 
on impeachment, 236 
on mandatory rotation, 235-36 
on population-based representation, 200 
on prayers at convention, 194 
on property qualifications, 179 
on ratifying debate, 401 
on unanimity, 239 
freedom, 379 
of press, 550-51 
of speech, 804n122 
Fugitive from Justice Clause, 344 
Fugitive Slave Act, 293-94 
Fugitive Slave Clause, 299, 301, 344, 704n107 
abolition and, 294 
demand for, 291-92 
navigation laws and, 291, 293 
passage of, 293 
Somerset v. Stewart and, 292 


Gale, Benjamin, 300 
Gardoqui, Diego de, 50, 64, 601 
authority of, 49-S0 


commercial treaty and, 56-58 
Madison and, 65 
war and, 58, 62 
Gates, Horatio, 669n63 
General Welfare Clause, 322-23, 551, 621 
generational explanation of ratifying 
contest, 378-79 
Georgia, 537, 545, 795n490 
Article I, Section 10 and, 388 
Chisholm v. Georgia, 355 
Constitution and, 302-3 
Indian tribes and, 426, 614 
ratification in, 422-23, 426 
slavery in, 279 
Gerry, Elbridge, 143, 601, 604, 746n66, 
774n311 
amendments and, 583, 594, 793n475 
on attainable change, 241, 693n387 
bill of rights and, 548-49 
biography of, 142-43 
on checks and balances, 370 
Congress’s role in ratification and, 417 
on Connecticut Compromise, 197-98 
against consolidation, 319 
on conventions, 415 
on council of revision, 160 
in debate on ratification, 403 
on democracy, 243-45, 255-56, 609 
on equal state representation, 202 
on executive council, 217 
on executive veto, 220-21 
on expectations of Constitutional 
Convention, 249-50 
on federal courts, 169 
on federal veto, 156, 161, 671n93 
on House, 172, 175 
Massachusetts and, 433-34 
on militias, 149-50 
nationalism of, 242 
on national legislature representation, 193 
opposition to ratification of, 239, 
7§2nn122-23 
on origination clause, 197-98, 681n235 
Pierce, W., on, 142 
against popular elections, 170 
on population-based representation, 200 
on presidential selection, 228 
on property qualifications, 180 
on ratification, 142, 309 
in ratification contest, 408 
on rebellions, 164 
on representation, 142 
on Senate, 209, 754n131 
on slavery, 268 
on socioeconomic explanation of 
ratification, 377-78, 411 
on state legislatures, 206-7 


Index 


on supermajority requirements for 
treaties, 212 
on taxing power, 323 
on treaties, 212, 685n283 
on unanimity requirement for 
ratification, 412 
on vice president, 234 
Virginia Plan and, 142-43 
on war and peace, 226 
on war debt, 382-83 
on western states, 388-89 
gerrymandering, 559, 613 
Gilman, John Taylor, 444-45 
Gilman, Nicholas, 20, 446 
Goodhue, Benjamin, 585 
Gore, Christopher, 95, 433, 435, 613, 753n126 
Gorham, Nathaniel, 24, 33, 174, 753n125 
Article I, Section 10 and, 162 
criticism of, 401 
on executive veto, 220 
on federal courts, 166 
on foreign slave trade, 288 
on House, 172-73 
on Maine, 432-33 
on Massachusetts, 434, 437-38 
on New Jersey, 424 
on paper money, 385 
on property qualifications, 179 
on representation in Confederation 
Congress, 41 
on salaries of congressional 
representatives, 177 
on Shays’s Rebellion, 432 
on slavery, 270 
on taxing power, 329 
on trade regulation, 281-82 
against unanimity requirement for 
ratification, 412-13 
governance, 16, 24 
crisis in, 597-98 
Grayson on, 12, 70-71 
Jay on, 48, 100 
Madison on, 12, 74, 100-101, 119 
Washington, G., on, 24-25, 73-74, 100 
government securities, 82, 324, S17, 606 
ratification and, 381-84 
governors, 213-14 
in New York, 51, 656n55, 685n290 
gradual emancipation, 260-61 
Grayson, William, 609 
amendments and, 477, 584, 586-87 
Annapolis convention and, 104-5 
bill of rights and, $93 
biography of, 12-13 
on checks and balances, 371 
on Congress, 295 
against consolidation, 318 


on Constitution in Congress, 418 

Constitutional Convention and, 102-3, 
117, 124 

on delegates to Constitutional 
Convention, 252 

on democracy, 86-87 

on district for national capital, 344 

on expectations of Constitutional 
Convention, 250 

on extremes, 314-15 

on Georgia, 426 

on governance, 12, 70-71 

judicial review and, 159 

on military powers, 332 

on Mississippi River, 390, 469 

New York and, 482 

against North, 390 

on presidents, 367 

on relief, 84 

on representation in Confederation 
Congress, 41 

on Senate, 363 

Shays’s Rebellion and, 97-99, 604-5 

on slavery, 296 

on taxing power, 324 

on treaties, 44-45 

on union, 477 

on Virginia, 454, 470, 473, 762n194 

on western states, 55 

Great Britain 

Declaratory Act of 1766, 666n24 

emancipation from, 259-60 

federal officeholders and, 688n329 

King and, 39 

Loyalists and, 45, 307, 400 

monopoly of carrying trade and, 21-22 

Parliament, 666n24, 688n329 

rotten boroughs in, 184, 187 

taxing power of, 323 

trade restrictions and, 638n28 

trade with, 36, 38-39, 685n284 

Greenleaf, Thomas, 741n26 


Hamilton, Alexander, 306, 501, 641nS1 
on Articles of Confederation, 16, 24-25 
on Article VI, 669n65 
bill of rights and, 550, 553, 593, 595 
on Clinton, G., 774n312 
on coercion of states, 87, 148 
on commerce power, 337 
Congress and, 417, 538-39 
on consolidation, 321 
Constitutional Convention and, 112, 

127, 147 
on debt, 30, 384-85, 610 
on democracy, 244, 604 


843 


844 Index 


Hamilton, Alexander (Cont.) 
on divisions, 257, 494 
election of, 484 
against equal state representation, 184-85 
on executive functions, 48 
on executive veto, 221, 687n316 
on federal government, 70-71 
on goal of Constitutional Convention, 
253,255 
on House, 172, 359-60 
on House elections, 175 
on importance of compromise, 303 
on importance of ratifying contest, 315 
inconsistency of, 392-93, 402-3 
on ineligibility, 224 
Madison and, 733n268 
on militias, 149, 333-34, 669n63, 669n6S 
on money, 75, 78-79 
on navy, 335 
New York and, 487, 489, 492, 494, 503, 
505, 507 
on population-based representation, 183 
against prayers at convention, 194 
on presidential selection, 228-29 
on ratification, 305—6, 497 
on recall, 176 
Rhode Island and, 526 
on salaries, 177 
on Senate, 210, 365 
Shays’s Rebellion and, 98 
on sovereignty, 15, 241 
on stakes of ratifying contest, 397-98 
on states, 316 
on supermajority requirements, 42 
on suspicions of Antifederalists, 345-46 
on taxing power, 326-29 
on terms of office, 245 
on unanimity, 239 
for Virginia Plan, 144 
on war debt, 383 
on Washington, G., 567 
“Hampden,” 438, 755n137 
Hancock, John, 97-98, 439, 756n151 
ratification and, 439-41, 443 
Harison, Richard, 498 
Harrison, Benjamin, 390, 477 
Hartley, Thomas, 594 
haste. See time 
Hawkins, Benjamin, 573-74 
Hazard, Ebenezer, 740n21, 774n311, 785n413 
Heath, William, 304 
Heideking, Jurgen, 736n296 
“Helvidius Priscus,” 435, 753n126, 754n132 
Hendrickson, David C., 693n391 
Henry, Patrick, 202, 467, 724n167, 763n203 
absence from Constitutional Convention 


of, 250-51 


amendments and, 476, 533, 546, 556-57, 
563, 568, 584, 588-89 
on Articles, 314 
bill of rights and, 552 
on capital location, 426 
on congressional elections, 342 
on congressional records, 344-45 
against consolidation, 318 
on district for national capital, 344 
against equal representation in 
Senate, 469-70 
on extremes, 314 
on geographic distribution of 
opposition, 407-8 
against haste, 534-35 
on House, 357-58 
on Jefferson, 468 
Lee, H., III, on, 557-58 
on legitimacy of Constitution, 311-12 
Madison and, 457, 471-72, 477, 480, 554, 
556-59, 563-64, 611, 613 
on Mississippi River, 469, 598 
Monroe and, 559 
Nicholas, G., on, 564 
oratory of, 466 
on presidents, 367 
Randolph and, 250, 473, 477-78 
against ratification, 396, 456-57, 459-61, 
466-70, 476 
on Senate, 363 
on slavery, 297-98, 468 
on sovereign immunity, 351 
on suspicions of government, 347, 459 
against taxing power, 324-25, 470 
on unconditional ratification, 542 
Washington, G., on, 556 
Higginson, Stephen, 95-96, 243 
Hobart, John Sloss, 502 
holdout states, 413-14, 515, 611, 745nS2. 
See also North Carolina; Rhode Island 
Hopkins, Samuel, 299 
House, 249 
in amendments, 579, 590-91 
Antifederalists and, 355-61 
aristocracy in, 357-58, 361 
Delaware and size of, 356 
inconsistency of Federalists 
about, 393-94 
Madison and, 172, 360, 558-61, 
563-66, 568 
Pinckney, C., on, 365 
presidents and, 358 
representation in, 356, 601-2, 623-24 
size of, 172-73, 355-56, 359-61, 
675nn149-S1 
terms in, 142, 173-75, 208, 
358-59, 358-60 


House elections, 174-75 

in Virginia Plan, 139, 141, 675n146 
House of Lords, 372 
Howell, David, 26-27, 72, 672n105 
Humphreys, David, 88, 113-15, 

120-21, 304 

Huntington, Benjamin, 528-29 
Huntington, Samuel, 398 


impeachment 
of presidents, 235-37, 363, 366, 373, 
692n372 
Senate and, 363, 366 
import duties, 25-26 


imports, 35, 90, 141, 265, 276. See also foreign 


slave trade 
impost, 639n41 
impost amendment 
army and, 27-28 
Morris, Robert, and, 26 
New York and, 30-33, 642n59 
Rhode Island and, 26-27, 316, 641n5S6 
inconsistency. See also changed minds 
about aristocracy, 394-95 
of Hamilton, 392-93, 402-3 
independence, 259, 278 
of congressmen, 175-76 
of national legislature, 175-76 
of Rhode Island, 519-20, 526-28 
Independence Hall, 4 
Indian tribes, 389 
Georgia and, 426, 614 
individual rights, 578-80 
ineligibility. See also federal office 
of federal officeholders, 224-25, 688n329, 
689n333, 689nn330-31 
Madison on, 225, 689n333 
Innes, James, 471, $31 
instructions, 411, 537-38, 583 
Constitutional Convention and, 123-24, 
142-44, 176, 184, 252 
Washington, G., on, 123-24 
interstate trade, 12 
invective, 399-404 
investment, 83, 262,265 
Iredell, James, 301, 344, 615 
on bill of rights, 550, 552 
on executive council, 374 
on House, 365 
on North Carolina, 511-14, 516 
on presidents, 368 
on religion, 392 
on Senate, 366 
on treaty-making power, 340 
Irvine, William, 119 
Izard, Ralph, 570, 585 


Index 845 


Jackson, Andrew, 293-94 
Jackson, Henry, 380, 433-34, 443, 754n134 
Jackson, James, 520, 575-76 
Jackson, William, 135, 739n15 
Jameson, David, Jr., 564 
Jay, John, 5, $2, 255, 392-93 
accusations against, 60-61, 63-65 
biography of, 50-S1 
on commerce power, 336 
compromise and, 496-49, 778n338 
on congressional quorum, 41 
Connecticut Compromise and, 203 
Constitutional Convention and, 111-12, 116, 127 
Gardoqui and, 50, 56 
on governance, 48, 100 
on House, 359 
on military powers, 335 
Mississippi River and, 12, 50-67, 69, 604, 
647n132, 705n122 
on Morris, G., 16 
New York and, 51, 486, 488-89, 493-94, 
497-98, 500-S01, 504-6 
on relief, 83 
report from, 65 
on revenue lack, 20 
against second convention, 32-33 
on Shays’s Rebellion, 94-95, 98 
on state legislatures, 746n58 
on taxing power, 323 
on treaties, 44-45 
Washington, G., and, 51, 67-68, 70, 662n151 
Jefferson, Thomas, 608, 629, 631 
abolition and, 262 
amendments and, 594 
bill of rights and, 546, 554 
on commerce power lack, 22 
on Congress, 539 
Constitutional Convention and, 136, 633n6 
constructionism and, 621-22 
on federal veto, 156 
on foreign slave trade, 278, 291 
Henry on, 466 
on legitimacy objections to Constitution, 620 
Madison and, 135-36, 468 
on Mississippi River, 59 
for Potomac River improvements, 647n123 
on presidents, 368 
on ratification, 468, 546-47 
against reverence, 4 
on second convention, $31 
against secrecy rule, 252 
on Shays’s Rebellion, 92, 95 
on slavery, 259, 261-62, 291 
on slavery in federal territories and, 295 
Supreme Court and, 165 
Three-Fifths Clause and, 276 
Virginia and, 454, 466, 472 


846 


Jenifer, Daniel of St. Thomas, 175 
Jensen, Merrill, 638n28 
Johnson, Calvin, 638n27 
Johnson, Thomas, 447 
Johnson, William Samuel, 188-89, 195 
Johnston, Samuel, 346, 354, 514 
Johnston, Zachariah, 471 
Jones, Joseph, 29-30 
Jones, Samuel, $01, 504, 506, 781n36S 
Jones, Willie, 251, 514 
judicial review 
council of revision and, 160 
Dickinson against, 161 
federal law and, 159 
federal veto and, 155, 160 
Grayson and, 159 
Supremacy Clause and, 159-61 
juries, 580, $86, 722n152 
Article III on, 317 
federal courts and, 169, 351, 353-54 
Supreme Court and, 355, 724n167 


jurisdiction of federal courts, 166-67, 349-50 


Kaminski, John P., 773n299 
Kent, James, 16, 490 
Kentucky, 49 
Madison on, 465-66, 686n292 
Mississippi River and, 58-59, 614 
against ratification, 389 
Virginia and, 454, 465-66 
King, Rufus, 19, 22, 40, 432, 597-98 
on Annapolis convention, 106-7, 110, 
661n117 
on attendance at Constitutional 
Convention, 252 
Bedford and, 194 
biography of, 38-39 
on capital location, 425 
against Connecticut Compromise, 200 
Constitutional Convention and, 111, 114, 
116-19, 124, 129 
on conventions, 416-17 
on district for national capital, 343 
on equal state representation, 193 
on executive veto, 220 
on federal courts, 166 
on foreign slave trade, 286 
on goal of Constitutional Convention, 253 
Great Britain and, 39 
on impeachment, 235-36 
on ineligibility, 224 
on Massachusetts, 437-42, 444-45 
on Mississippi River, 49, 55, 61 
on New Hampshire, 453 
on New York, 486 
on paper money, 386 


Index 


Pierce, W., on, 38-39 

on popular elections, 171, 608 

on population-based representation, 183 

on property qualifications, 180 

on representation based on slave 
populations, 273 

on Shays’s Rebellion, 93, 95-96, 386 

on socioeconomic explanation of 
ratification, 385 

on state legislatures’ role in ratification, 416 

on state sovereignty, 241 

against Three-Fifths Clause, 276-77, 283 

on three-fifths compromise, 274 

on Virginia, 460 

on war debt, 383 

on wealth as basis of representation, 267 

on western lands, 49, 55 

kings, 368-69 
Knox, Henry, 28, 115, 116, 126, 766n236, 

774n306 

on Congress, 119 

on legality of Constitutional 
Convention, 118 

on Massachusetts, 442-43 

nationalism of, 665n9 

on New York, 486, 502, 757n153 

on ratification, 541 

Shays’s Rebellion and, 92-93, 97, 99, 
751n117 

on unanimity requirement for 
ratification, 412 

on Washington, G., 114, 121-22 


Lafayette, Marquis de, 122, 660n114 
Lamb, John, 481, 493, $42 
“Landholder,” 359, 605, 613 
on New Hampshire, 424 
on ratification, 423 
on slavery, 304 
land taxes, 29, 76, 329, 526 
land titles, 761n193 
Langdon, John, 149, 585 
against Article 1, Section 10, 163 
on Federalist advantages, 409 
on Massachusetts, 444 
on New Hampshire, 445-46 
Lansing, Abraham, 488, 490, 492-94, 
781nn365-66 
on adjournment, 503 
Lansing, John, Jr., 144, 254, 663n165 
on amendments, 534 
compromise from, 495-99, 505-7 
on Connecticut Compromise, 196 
in debate on ratification, 402-3 
departure from Constitutional Convention 


of, 253, 483-84 


on expectations of Constitutional 
Convention, 250, 253 
against federal veto, 158 
against inconsistency of Hamilton, 393 
on Senate, 362 
on state sovereignty, 422 
against Virginia Plan, 142-43, 778n346 
Laurance, John, 576 
Lawrence, Nathaniel, 493 
Lear, Tobias, 70, 98, 455, 567 
Constitutional Convention and, 124, 126 
on paper money, 385 
Lee, Arthur, 28, 370, 425 
Lee, Charles, 86, 557 
Lee, Henry, III, 54, 64, 67, 68, 471 
on consequences of ratifying contest, 
315, 598 
on district for national capital, 344 
on Henry, 557-58 
on Madison, 557-58 
on Shays’s Rebellion, 93-95, 99 
Lee, Richard Bland, 568-69 
Lee, Richard Henry, 21, 29, 588, 694n402 
amendments and, 533, 543, 572, 577, 585, 
587, 594 
on antecedent amendments, 543 
biography of, 35-36 
on checks and balances, 371 
on commerce power, 335 
against consolidation, 318 
on the Constitution in Congress, 418-21 
in debate over ratification, 403 
on debt relief, 84, 386 
on democracy, 86, 99, 243 
on extremes, 313-14 
generational explanation of ratification 
and, 378 
against haste, 535 
on legitimacy of Constitution, 311 
Madison against, 643n76 
on manners, 315 
Mississippi River and, 54-55 
on second convention, 531, 535 
slavery and, 739n13 
on taxing power, 322 
on Virginia, 453 
Lee, Silas, 442 
legitimacy, 188, 622 
Antifederalists on, 310-13 
of Constitution, 9, 619-22 
Jefferson on, 620 
Lee, R. H., on, 311 
Madison on, 312 
Pennsylvania Assembly and, 430 
Randolph, E., on, 620-21 
Washington, G., on, 619-20 
Letters to the Republican, 36, 694n402 


Index 847 


LHommedieu, Ezra, 781n364 
Lincoln, Abraham, 265, 298, 625 
Lincoln, Benjamin, 90, 91, 438, 756n152 
Livermore, Samuel, 444, 583-84 
Livingston, Gilbert, 362, 509-10, 781n365 
Livingston, Robert R., 3, 75, 491, 614 
on House, 358, 361 
at New York ratifying convention, 489-90, 
492, 497, 500-S01 
on Senate, 365 
on taxing power, 326, 328 
Livingston, William, 83 
loan certificates, 78 
location. See also capital location 
as Federalist advantage, 406-7 
politics and, 610 
Louisiana, 49 
Louisiana Purchase, 276, 296-97 
Lowndes, Rawlins, 263, 391, 735n294 
on antecedent amendments, 543 
on Article I, Section 10, 375 
on Articles, 314 
on debtors and ratification, 381 
against ratification, 389-90, 450-S1 
on second convention, 535 
on slavery, 298 
socioeconomic status and, 410 
on state sovereignty, 309 
Loyalists, 45, 307, 400 


Madison, James, 799nS1 

amendments and, 37-38, 419, 475-77, 480, 
$32, 565-66, 569, 572, 575-77, 806n153 

Annapolis convention and, 104-8, 
118, 596 

Antifederalists and, 255, 308-9, 
392-93, 741n23 

on appointment power, 221-23 

on aristocracy, 374 

on Article I, Section 4, 340-41 

on Article I, Section 10, 255 

on at-large elections, 173 

attendance at Constitutional Convention 
and, 112-14, 116, 122-23, 134 

bill of rights and, 547, 553, 556, 561-66, 
$72-75, 799n58 

on capital location, 425 

changed mind of, 384, 392-93, 737n300 

coercion of states and, 129, 148 

on commerce, 151-52 

on commerce amendment, 37-38 

on commerce power, 337-39 

on commerce power lack, 22-24 

compromises and, 197, 201-2, 599-600 

on conditional ratification, 531-32 

on congressional records, 345 


848 


Madison, James (Cont.) 

against Connecticut Compromise, 
198-99, 204 

on consensus at Constitutional 
Convention, 247 

on consolidation, 320-21 

on the Constitution in Congress, 420-21 

council of revision and, 387n315, 687n309 

debate over ratification and, 399, 404, 
460-61, 473, 477-79 

defeats of, 169, 254-55 

on democracy, 244 

on dissolution of the union, 126-27, 397 

on district for national capital, 344 

election to Congress and, 557-58 

on equal state representation, 202 

executive branch and, 214, 686n292 

on executive veto, 218-21 

on export taxes, 281, 602 

federal courts and, 164-66, 352, 354-SS, 
724n167 

on federal judiciary, 204-5 

on federal supremacy, 46-47 

on foreign lawsuits, 475 

on foreign slave trade, 286, 288-89 

Gardoqui and, 65 

on governance, 12, 74, 100-101, 119 

Hamilton and, 733n268 

Henry and, 457, 471-72, 477, 480, 554, 
556-59, 563-64, 611, 613 

House and, 172, 360, 558-61, 563-66, 568 

on House elections, 175 

on impeachment, 236-37 

on ineligibility, 225, 689n333 

on instructions, 411 

Jefferson and, 135-36, 468 

on judicial review, 160-61 

on Kentucky, 465-66, 686n292 

Lee, H., on, 557-58 

against Lee, R. H., 643n76 

on legitimacy of Constitution, 312 

on mandatory rotation, 43 

Maryland and, 684n274, 759n169 

on Massachusetts, 431-32, 434, 443-44 

on military powers, 333-34 

on militias, 150 

on Mississippi River, 56-57, 59, 63-64, 66-68, 
111-12, 469, 474 

against monarchy, 100-101, 810n45 

Monroe and, 469, 559-61, 564, 566 

on national legislature representation, 182-87, 
191-92, 194, 197-99, 201-5, 257-58 

on navigations laws, 290 

on New Hampshire, 444-46, 452 

New York and, 482, 505-6, 507, 510, 
782n381 

New York City and, 748n95 


Index 


North Carolina and, 515, 806n149 

on Northwest Ordinance, 747n76 

notes of, 135-36, 633n1 

on origination clause, 197-98, 681n235 

on paper money, 79, 385 

on Pennsylvania, 428-30 

on the people’s competence, 537 

pessimism of, 106, 124-25 

political philosophy of, 379 

popular elections and, 170-72, 608 

on population-based representation, 182-85 

on powers of federal government, 
147, 668nS7 

on presidential selection, 227-28 

on procedural irregularities, 312 

on property qualifications, 180-81 

proposal for commercial reform of, 
102-3, 610-11 

on public office seekers, 6770176 

Randolph, E., and, 462-63 

ratification and, 531-32, 541, 587-88 

ratification contest and, 405-6, 409, 455 

ratifying convention elections and, 463-65 

on relief, 77-79, 86 

on representation based on slave 
populations, 266 

on requisitions, 17-18, 20, 326 

on revenue lack, 20, 29 

on Rhode Island, 122, 248 

on second convention, 531-33, 535-36, 
539, 565 

on secrecy rule at Constitutional 
Convention, 252 

Senate and, 208-11, 364-65, 557-58 

on Shays’s Rebellion, 94, 97, 99-101, 123 

on shipping, 151-52 

slavery and, 264, 292, 473 

on socioeconomic explanation of 
ratification, 378 

sovereignty and, 15, 144, 241-42, 608, 
810nn44-45 

speeches of, 135-36 

on stakes of ratifying contest, 397 

on state legislatures, 206-7, 214, 415-16 

against supermajority requirement for 
treaties, 212 

on suspicions of Antifederalists, 346 

on taxes, 29, 85, 281, 475, 800n68 

on taxing power, 322-23, 326-29 

on trade regulation, 282 

on treaties, 46-47, 685n285 

on union’s importance, 303 

Vermont and, 257, 639n38 

on war and peace, 226 

war debt and, 384, 769n267 

against Yates, R., 242-43 


Madison, James (reverend), 369-70 


Index 849 


Madison, James, agenda of, 128, 206, 
597, 603-4 
coercion of states in, 129-30 
equal state suffrage in, 130-31 
federal courts in, 130 
federal veto in, 132-33, 154-58, 666n24 
foreign trade in, 129 
legal sanctions in, 130 
majority tyranny in, 131-32 
state legislation in, 131-33 
trade restrictions in, 129 
treaties in, 129 
Madison, James, amendments of, 619. See also 
Bill of Rights 
agency problems in, 580 
Antifederalists against, 583-85 
bear arms in, 580 
control of, 592-93 
criminal procedure in, 580 
direct taxes in, $78, 583 
enumerated powers in, 579 
form of, 581-82 
House in, 579, 590-91 
individual rights in, 578-80 
instructions in, $83 
juries in, 580, 586 
ratification of, 587-88 
religion in, 580-81 
salaries of congressional representatives in, 
579, 590-91 
state government interference in, 580-81 
state ratifying conventions in, 582-84 
structural, 577-79, 582-83 
substance of, 582 
Supreme Court in, 579, 586 
Maine, 308, 752n118 
Gorham on, 432-33 
majority tyranny, 131-32 
malapportionment. See also representation 
in New York, 406, 741n28 
in Senate, 626-27 
in South Carolina convention, 406, 451 
mandatory rotation 
Constitutional Convention and, 176 
Franklin on, 235-36 
Madison on, 43 
presidential selection and, 235-36, 368 
in Senate, 362, 364-65 
in Virginia Plan, 176 
Manning, James, 87-88, 597 
manumissions, 261-62 
Marchant, Henry, 523-24, 787n423 
Marshall, John, 9, 51, 458, 622, 813n90 
on amendments, 532 
on direct taxes, 275 
Necessary and Proper Clause and, 322, 624 
on suspicions of Antifederalists, 345 


Marshall, Louis, 1 
Martin, Luther, 285, 447, 746n66 
on Article I, Section 10, 375 
on Connecticut Compromise, 196 
on council of revision, 160 
departure from Constitutional Convention 
of, 254 
on equal state representation, 188-90 
on executive veto, 220 
on federal courts, 166 
on foreign slave trade, 288 
on Senate, 208 
Supremacy Clause from, 158-59 
on taxes, 148 
on time for consideration of 
Constitution, 538 
Maryland, 759n169 
adjournment in, 447-50 
amendments in, 449-50 
Annapolis convention and, 108 
commerce power lack and, 23-24 
debate on ratification in, 449 
Madison and, 684n274, 759n169 
McCulloch v. Maryland, 322 
paper money in, 447, 696n421 
ratification in, 447-49, 758n165 
resistance to Articles of, 14 
Washington, G., on, 448, 758n165 
Mason, George, 548, 600, 604, 610, 628, 
763n204 
amendments and, 476, 478, 587 
on appointment power, 222 
bill of rights and, 548-49, 51-52 
biography of, 52-53 
on checks and balances, 370-71, 395 
on coercion of states, 148 
on commerce power, 151, 335 
on congressional records, 345 
on Connecticut Compromise, 199 
on consensus at Constitutional 
Convention, 247 
against consolidation, 318-19 
in debate on ratification, 404, 465 
on debt, 382 
on democracy, 247 
on district for national capital, 343-44 
on duration of convention, 134 
executive council and, 217-18, 687n303 
on executive veto, 218,220 
on expectations of Constitutional 
Convention, 126-27 
on export taxes, 279 
on federal courts, 166, 349-50, 688n325 
against federal veto, 157-58 
against foreign slave trade, 284, 288 
against haste, $34 
on House, 172, 357 


850 


Mason, George (Cont.) 

on impeachment, 237 

on ineligibility, 224, 225 

Madison and, 559 

on military powers, 332 

militias and, 149-50 

nationalism of, 203-4, 242 

on navigation laws, 290 

opposition to ratification of, 391, 455-57, 
460-61, 463, 762nn197-98 

on origination clause, 198, 681n235 

on paper money, 85, 162-63 

on popular elections, 170-71 

on population shifts, 192 

on presidential selection, 226, 228 

on presidents, 367 

on prewar debts, 471 

on property qualifications, 179-80 

on reapportionment of Congress, 272-73 

on requisitions, 315 

against roll-call votes, 136 

on salaries of congressmen, 177 

on Senate, 207, 362 

on separation of powers, 235 

slavery related to, 263, 269, 298, 699n20, 
699n34, 703n88 

on South as minority, 151 

on sovereign immunity, 351-52 

on state legislatures, 206, 415 

on supermajority requirement for 
ratification, 413 

on suspicions of federal government, 
348, 463 

on taxes, 148 

on taxing power, 322, 325 

threats against, 741n24 

on timing of state ratifying conventions, 
793n486 

against trade regulation, 281 

against unitary executive, 216-17 

on vice president, 234 

on violence in Pennsylvania, 749n101 

on wealth as basis of representation, 267 

on western states, 192 


Massachusetts, 24, 330, 743n39, 744n44, 


774n311. See also Shays’s Rebellion 

abolition in, 698n11 

Adams, S., on, 743n39 

amendments and, 435-36, 438-43, 554, 
616, 755n137, 757n154, 790n447, 
806n160 

challenges to ratification in, 432 

congressional elections in, 801n79 

Constitutional Convention and, 71-72, 
111, 116-19 

constitution of, 88, 98 

debt in, 5 


Index 


Gorham on, 434, 437-38 

King on, 437-42, 444-45 

Madison on, 431-32, 434, 443-44 

New York and, 485-86 

predictions about, 431-34, 754n134 

ratification contest in, 398 

ratification in, 442-44, 443, 752n120 

ratifying convention in, 422, 431, 436-42 

relief in, 89-90 

requisitions in, 20 

Shays’s Rebellion and, 675n148 

subsequent amendments and, 468, 
$46, 553-55 

taxes in, 88-90 

unconditional ratification and, 468 

victory margin in, 757n153 

Washington, G., and, 444, 753n124 


Maynard, John, 402 

McCulloch v. Maryland, 322 
McDonald, Forrest, 673n116, 731n247 
McGregor, Collin, 761n190, 766n236 
McHenry, James, 238-39, 254, 448-49 
McIntosh, Lachlan, 545, 795n490 
McKean, Thomas, 303 

McKitrick, Eric, 378 

mercantile party, 518 

Mercer, John Francis, 28, 161, 218, 


254,450 
on paper money, 162-63 
on popular elections, 171-72 


military powers. See also Revolutionary War 


Antifederalists on, 330-35 
from Articles, 13-14 

militias and, 331-34, 495-96 
navy and, 334-35 


militias, 240, 669n63, 669n65 


Constitutional Convention and, 149-50 
military powers and, 331-34, 
495-96 


minority rights, 131-32, 151 
Mississippi River, 11, 454, 598, 647n124 


Brown, J., on, 58-59, 65-66 

for commerce, 55-59 

Constitutional Convention and, 65, 69, 72 

Grayson on, 390, 469 

Henry on, 469, 598 

Jay and, 12, S0-67, 69, 604, 647n132, 
705n122 

Kentucky and, 58-59, 614 

Madison on, 56-57, 59, 63-64, 66-68, 
111-12, 469, 474 

in Peace of Paris, 48-49 

ratification and, 309, 389-90 

treaties and, 49, 60-61, 66, 649n164 

union and, 63-64, 69 

Washington, G., on, 54, 59, 68 


Mitchell, Stephen Mix, 70, 397 


Index 851 


monarchy, 215-16 
bill of rights and, $52 
Constitutional Convention or, 127, 598-99 
kings, 368-69 
Madison against, 100-101, 810n45 
Shays’s Rebellion and, 99-101, 598 
money, 267. See also paper money 
Hamilton on, 75, 78-79 
revenue, 20, 29, 571-72 
Monroe, James, 19, 23, 34, 480, 560 
amendments and, 476, 533, 567 
on Annapolis convention, 107 
commerce amendment and, 34, 38 
on conditional ratification, 534 
Constitutional Convention and, 101, 126 
on Federalist exaggerations, $34 
Henry and, 559 
Madison and, 469, 559-61, 564, 566 
on Mississippi River, 56, 59-60, 64 
on ratification, 458, 468-69 
on taxing power, 324 
on western lands, 54 
Montesquieu, 318, 372, 395 
consolidation and, 319-20 
Morris, Gouverneur, 29, 122, 127, 269, 415, 
601, 610 
on Antifederalists, 307 
on appointment power, 222 
biography of, 15-16 
on congressional salaries, 177 
Connecticut Compromise and, 199, 204 
the Constitution in Congress, 417 
on convention call, 421-22, 793n475 
equal state representation and, 203 
on executive branch, 215 
on executive veto, 218-20 
on export taxes, 280-81 
on federal judiciary, 168 
against federal veto, 157, 671n92 
against foreign slave trade, 278, 
283, 288-89 
on impeachment, 235, 237 
on ineligibility, 224-25 
Jay on, 16 
on judicial review, 160-61 
on Massachusetts, 431 
on militia, 149 
on paper money, 162, 381 
on Pennsylvania, 428 
on population shifts, 192 
on population-based representation, 
183, 185 
on presidential selection, 227-28, 368 
on property qualifications, 178-79, 181 
on reapportionment of Congress, 272 
on rebellions, 164 
on regionalism and ratification, 388 


on representation, 271, 273-76, 283-84 
on requisitions, 19-20 
on Senate, 209-11 
on shipping, 151 
on signatures on Constitution, 238 
on slavery, 264, 268, 283-84, 287 
on state legislatures, 214 
on state sovereignty, 241-42 
on supermajority requirement for 
commercial legislation, 289-90 
on support for army mutiny, 28 
on three-fifths compromise, 273-74 
on time for consideration of 
Constitution, 538 
on treaties, 212 
on vice president, 234 
Virginia Plan and, 141 
on wealth as basis of representation, 267 
on western states, 192, 735n286 
Morris, Richard, 347, 365 
Morris, Robert, 15-16, 29 
amendments and, 570, 575 
capital location and, 425 
impost amendment and, 26 
on requisitions, 19 
on Senate, 211 
on taxes, 30, 85 
Muhlenberg, Frederick A., 584 
Muter, George, 53-54 


Nash, Abner, 27 
Nasson, Samuel, 438, 634n8 
nationalism, 13, 182, 665n9, 693n391. See also 
Federalists 
at Constitutional Convention, 144 
in convention interpretation, 
239-42, 246-47 
criticism of, 144-46 
impeachment and, 235 
of Randolph, E., 203-4, 242, 472-73 
national judiciary. See federal judiciary 
national legislature. See also Congress; 
House; Senate 
Constitutional Convention and, 169-81 
elections of, 170-75 
independence of, 175-76 
property qualifications and, 178-81 
salaries of, 176-78 
national legislature representation, 193. 
See also Connecticut Compromise; 
population-based representation 
equal state representation and, 182-92 
Madison on, 182-87, 191-92, 194, 197-99, 
201-5, 257-58 
natural law, 300 
natural rights, 259-61 


852 Index 


navigation laws. See also Mississippi River 
Fugitive Slave Clause and, 291, 293 
supermajority requirement for, 283, 288-90, 
301, 704n103 
navy, 334-35 
Neal, James, 428 
Necessary and Proper Clause, $51, 574 
Committee of Detail and, 152 
Marshall, J., and, 322, 624 
opposition to, 670n77 
Nelson, Eric, 688n329 
Neutrality Proclamation, 51 
New England, 107-8 
confederacy of, 126-27 
ratification in, 431-47 
regionalism of, 37 
New Hampshire, 88, 193, 542, 614, 
687n303, 798n39 
adjournment in, 423, 445-46 
Article I, Section 10 in, 387 
Constitutional Convention and, 134 
“Landholder” on, 424 
New York and, 491-93, 541 
ratification contest in, 398, 444-45, 452-53 
ratification in, 453 
religion in, 392 
representation of, 700n47 
NewJersey, 14, 24, 424, 601 
Article I, Section 10 and, 387 
congressional elections in, 801n77 
Constitutional Convention and, 153-54 
impost amendment and, 32-33 
paper money in, 537 
ratification in, 422-23 
requisitions in, 33 
NewJersey Plan, 153, 693n391 
federal courts in, 165 
Pinckney, C., on, 154 
Supremacy Clause and, 158-59 
newspapers, 404-S, 519, 738n7, 738n11 
anonymity in, 743n42 
debate over ratification in, 398-99 
on federal government, 69-70 
as Federalist advantage, 408-9, 540 
freedom and, 550-51 
in New York, 485, 742n34 
post office and, 740n21 
predictions of, 429, 759n170 
taxes on, 551 
New York, 542, 601 
adjournment in, 502-3, 780nn358-59 
amendments and, 30-33, 484, 487, 490, 
494-98, 505, 508-10, 779n350, 792n468 
Article V and, 498, 508 
circular letter from, 507-8, 510 
civil war and, 501, 509 
commerce power lack and, 23-24 


Congress and, 490-91, 497-502, 509, 
771n289 
consequences for, 500-502, 510 
Constitutional Convention and, 116, 118-20, 
694n404 
council of revision in, 687n309 
debate on ratification in, 405, 490-508 
delay in, 485, 487, 490, 610 
delegates from, 485-86, 489-90, 663n165, 
773n305, 793n486 
doubts regarding ratification in, 
481-84, 508-9 
farmers in, 481 
governors in, 51, 656n55, 685n290 
gradual emancipation in, 260-61 
Hamilton and, 487, 489, 492, 494, 503, 
505, 507 
impost amendment and, 30-33, 642n59 
Jay and, 51, 486, 488-89, 493-94, 497-98, 
500-501, 504-6 
Knox on, 486, 757n153 
Madison and, 482, 507, 782n381 
malapportionment in, 406, 741n28 
Massachusetts and, 485-86 
New Hampshire and, 491-93, 541 
newspapers in, 485, 742n34 
paper money and, 32, 78-79 
ratification contest in, 398, 485-89 
ratification in, 413, 432, 495-510, 771n290 
ratifying convention in, 422, 489-510, 
728n211, 741n28, 773n299, 779n353, 
779n355 
second convention and, 486, 496, 499, 502, 
506-10, 520 
South Carolina and, 487 
taxes and, 481, 490, 496, 604, 614-15 
Treaty of Paris and, 482 
unconditional ratification and, 473, 495, 
$00-S01, 503, 506-10 
Virginia and, 487-88, 492-93, 541, 
793n486 
vulnerability of, 491, 498 
New York City, 487, 510, 779n353 
Congress in, 500-501, 509 
Madison and, 748n95 
secession threats of, 501, 509 
Nicholas, George, 329, 448, 554 
on Henry, 564 
on Madison, 564, 566 
on Virginia, 453-54, 456, 463, 465, 473, 475 
Ninth Amendment, 553 
North Carolina, 20-21, 510, 602, 744n43, 
806n149 
amendments in, 513-16, 573-74 
Bill of Rights and, 592 
Constitutional Convention and, 134 
convention expenses in, 783n389 


Index 853 


delay in, 783n386 

for federal veto, 671n94 

opposition to ratification in, 512 

paper money in, 512-13 

population of, 271 

ratification in, 514-16, 787n423 

ratifying convention in, 511-15 

religion in, 392 

Rhode Island and, 522-23 

second convention and, 515-16, 522-23 

subsequent amendments in, 513-14 

Virginia and, 783n386, 784n398 
northern slavery, 258-63 

economy and, 265-66 
northern states 

export taxes and, 280 

Mississippi River and, 60-62 

racism in, 261 

western lands and, 55-56, 62 
Northwest Ordinance, 297 

Constitution and, 296 

Madison on, 747n76 

slavery and, 292, 705n122 

Spain and, 649n163 

Three-Fifths Clause and, 296 
Northwest Territory, 295-97 
notes 

of Madison, 135-36, 633n1 

of Yates, R., 242-43 
nullification, 242-43, 355 


Olney, Jeremiah, 786n420 
Oothoudt, Henry, 485 
opposition 
to commerce amendment, 643n76 
of Gerry, 239, 752nn122-23 
of Henry, 456-57, 459-61 
of Mason, 455-57, 460-61, 463, 
762nn197-98 
to Necessary and Proper Clause, 670n77 
in North Carolina, 512 
of Randolph, E., 239, 456, 460-62, 613 


from Rhode Island, 26-27, 640n43, 641nS6, 


784n404, 785n407 

oratory, 135-36 

as Federalist advantage, 410-11 

of Henry, 466 

of Wilson, 429 
origination clause, 197-98, 681n235 
Osborne v. Bank of the United States, 721n146 
Osgood, Samuel, 501, 779n350 
Oster, Martin, 466, 765n224 
Oswald, Eleazer, 542 
Otto, Louis Guillaume, 63, 109-11 
Owen, Daniel, 526 


pacifism, 432-33 
Page, John, 527-28, 575, $82 
paper money. See also Article I, Section 10 
as bills of credit, 78 
Butler on, 163 
in convention interpretation, 245-46 
Delaware and, 77-78, 84 
Ellsworth and, 162, 381 
ethics of, 84-85 
King on, 386 
as loan certificates, 78 
Madison on, 79, 385 
in Maryland, 447, 696n421 
Mason on, 85, 162-63 
in NewJersey, 537 
New York and, 32, 78-79 
in North Carolina, 512-13 
as relief measure, 77-78 
in Rhode Island, 79-80, 248, 516-17, 520-21, 
$26, 653n23, 675n148, 734n278 
value of, 17, 79-80 
Wilson against, 162-63 
pardons 
by presidents, 205, 225, 238, 367, 462, 
683n258, 728n211 
in Shays’s Rebellion, 97-98 
Parliament, 666n24, 688n329 
Parsons, Theophilus, 346, 404, 436 
Paterson, William, 189, 683n253 
bicameral legislature and, 169 
on Connecticut Compromise, 199 
on equal state representation, 192 
expectations of Constitutional 
Convention, 249 
federalism of, 154 
on legitimacy of Constitutional Convention, 
143, 188 
against nationalism, 145 
on population-based representation, 190 
on slavery, 268 
against Virginia Plan, 143 
Pendleton, Edmund, 21, 468, 593 
on federal courts, 352-53, 355 
on procedural irregularities, 312 
wariness of commerce power of, 35, 69 
Pennsylvania. See also Wilson, James 
adjournment in, 429 
amendments in, 429-30 
compulsory emancipation in, 260 
congressional elections in, 801n77 
Constitutional Convention and, 134 
delay in, 427 
delegates from, 247 
Federalist advantage in, 409, 427 
against federal veto, 671n94 
Mississippi River and, 66 


854 


Pennsylvania (Cont.) 
New Hampshire and, 446 
paper money in, 79 
Prigg v. Pennsylvania, 293 
quorum in, 427, 430 
ratification in, 427-30 
ratifying convention in, 427 
requisitions in, 18-19 
South Carolina and, 450 
taxes in, 80 
Pennsylvania Assembly, 19, 252-53 
dissension in, 749n101 
legitimacy and, 430 
quorum in, 427, 612 
violence and, 750n105 
pensions of soldiers, 82 
Peters, Richard, 570-71, 591-92 
Petry, Jean-Baptiste, 450 
Philadelphia, 539 
Philadelphia convention. See Constitutional 
Convention 
“Phocion,” 423-24 
Pierce, John, 458-59, 764n214 
Pierce, William, 597, 763n206 
on Bedford, 193 
on Gerry, 142 
on King, 38-39 
on Mason, 52-53 
on Morris, G., 15 
on Senate, 209 
on Wilson, 146 
Pinckney, Charles, 105, 677n176, 683n253 
on amendments to Articles, 25 
on appointment power, 223 
on Article I, Section 10, 375-76 
bill of rights and, 548 
biography of, 103-4 
on consolidation, 320 
Constitutional Convention and, 126, 
154, 596 
on executive branch, 215 
against executive council, 217-18 
on executive veto, 220 
on federal veto, 156 
on House, 365 
on impeachment, 235, 237 
on NewJersey Plan, 154 
against origination clause, 681n235 
on paper money, 675n148 
on population-based representation, 200 
on presidential selection, 228 
on property qualifications, 181 
proposal for constitutional convention of, 
103-4, 675n146 
against second convention, 531 
on slavery, 263, 285 
on state sovereignty, 241-42 


Index 


on supermajority requirement for 
commercial legislation, 289 
on Three-Fifths Clause, 277 
on three-fifths compromise, 274 
on unitary executive, 215 
on war and peace, 226 
on wealth as basis for representation, 267-68 
Pinckney, Charles Cotesworth, 104, 280, 394, 
677n176 
on adjournment of Constitutional 
Convention, 683n253 
on aristocracy, 374 
on Article I, Section 10, 375 
on bill of rights, $54 
on commerce power, 151, 339 
on Connecticut Compromise, 196 
on Constitution and slavery, 302 
on juries, 354 
militias and, 149-50 
on origination clause, 198 
against popular elections, 170-71 
on Senate, 209-10, 366 
on slavery, 279, 283, 285-88, 301-2 
on socioeconomic explanation of 
ratification, 394 
on southern representation in House, 271 
on supermajority requirement for 
commercial legislation, 290 
against trade regulation, 281 
Virginia Plan and, 141 
on wealth as basis for representation, 267 
Platt, Zephaniah, 781n365 
“Plebeian,” 375, 486, 617 
plural executive, 216-17 
political parties, 629 
country, 517-19, 521-22 
Federalist, 39 
mercantile, 518 
politics 
adjournment of conventions in, 612 
antecedent amendments and, 612-13 
constitutional amendments in, 612 
flaws in Articles and, 611-12 
gerrymandering in, 613 
location of conventions and, 610 
material interests in, 613-16 
personal attacks in, 613 
ratification as, 609-16 
stifling debate in, 617-19 
tactics of, 609-13 
poll taxes, 329 
slavery and, 29-30, 652n11 
popular elections, 608, 644n91 
in Constitutional Convention, 170-72 
districting of, 171-72 
in presidential selection, 227-28, 623, 
690n345 


population 

of North Carolina, 271 

of slavery, 262, 264, 291 

of South, 191-92, 629-30 

of southern slavery, 264, 291 

in Virginia Plan, 139 

of western lands, 192 
population-based representation, 

130-31, 270-75 

Franklin on, 200 

Madison on, 182-85 

prediction on, 182-83 

Three-Fifths Clause in, 276-77 
post office 


administration of, 645n113, 668n47, 740n21 


newspapers and, 740n21 
tampering at, 404 
postwar economic recession, S 
Potomac River, 647n123 
Powell, Lazarus, 4 
Power of the Purse (Ferguson), 734n272 
powers. See also military powers; presidents; 
taxing power 
appointment, 221-24 
commerce, 21-24, 335-39 
of Congress, 145, 240, 317-21, 499-500, 
550-51, 555, 668n57 
enumerated, 294, 550-53, 579 
executive, 218-21, 685n289 
Madison on, 147, 668nS7 
Necessary and Proper Clause and, 322 
of Senate, 211-12, 363 
separation of, 220, 235, 369-75 
treaty-making, 335-36, 339-40 
predictions 
of Mason, 749n101 
about Massachusetts, 431-34, 754n134 
of newspapers, 429, 759n170 


on population-based representation, 182-83 


presidential selection, $99, 602. See also 
electoral college 
by Congress, 227, 230 
mandatory rotation and, 235-36, 368 
popular election in, 227-28, 623, 690n345 
re-election in, 226-27, 234-35 
Senate in, 232-33 
by state legislatures, 229-30, 625 
tenure and, 228-29 
presidents 
accountability of, 368 
appointment power of, 224 
department heads and, 687n303 
federal judiciary and, 688n327 
Grayson on, 367 
House and, 358 
impeachment of, 235-37, 363, 366, 373, 
692n372 


Index 


kings compared to, 368-69 
pardons by, 205, 225, 238, 367, 462, 
683n258, 728n211 
terms of, 229, 245, 689n338, 692n368 
treaties and, 212, 373, 685n285, 
689n334 
war and peace related to, 225-26 
Washington, G., as, 238, 367 
prewar debts, 454-55, 470-71 
Randolph, E., on, 475, 604 
treaties and, 45 
Prigg v. Pennsylvania, 293 
private debt, 80-81 
private rights, 131-33 
procedural irregularities, 312-13 
property qualifications, 607, 622 
of congressmen, 179-81, 677n175 
for federal officeholders, 179-81 
for public office seekers, 677n176 
rejection of, 677n182 
for voting, 178-79 
Protestant Christianity, 391-92, 736n296. 
See also Baptists 
public office seekers, 677n176. See also 
congressmen; state legislature 


Quakers, 259, 278, 299 

pacifism of, 432-33 

ratification support of, 428 
quorum, 41 

in Pennsylvania, 427, 430, 612 
quotas, 667n41 

of taxes, 16-18, 30, 32-33, 47 


racism, 261. See also slaveholders 
Ramsay, David, 302, 338, 760n177 
on aristocracy, 374-75 
on Article I, Section 10, 308 
on commerce power, 337-39 
on Federalist advantages, 409 
Randall, Benjamin, 437 
Randolph, Beverly, 24, 457, 543 
Randolph, Edmund, 2, 138, 598, 611, 617, 
765n224 
on adjournment of Constitutional 
Convention, 683n253 
on amendments, 462-63, 472, 477-78, 
$41, 593 
on appointment power, 222 
on Bill of Rights, 589-90 
biography of, 137-38 
on compromises, 196, 287 
Connecticut Compromise and, 204 
on consolidation, 319-21 
on constitutional interpretation, 620-21 


856 Index 


Randolph, Edmund (Cont.) 

in debate over ratification, 402, 404-S, 
468, 472-73 

on democracy, 209, 244 

on duration of convention, 134 

on federal judiciary, 168 

on governance, 12 

Henry and, 250, 473, 477-78 

on House, 174, 361 

on impeachment, 236 

on Massachusetts, 443 

on militias, 150 

nationalism of, 203-4, 242, 472-73 

on navigations laws, 290 

opposition to ratification of, 239, 456, 
460-62, 613 

on origination clause, 681n235 

on presidential selection, 226 

on prewar debts, 475, 604 

on procedural irregularities, 313 

on provisions of Constitution being 
detachable, 537 

against ratification, 390, 462-63, $30 

on representation, 273 

on salaries of congressmen, 177 

on second convention, 530-31 

on Senate, 210-11 

on signing the Constitution, 238 

on slavery and the Constitution, 473 

on stakes of ratifying contest, 126, 253 

on state legislatures’ ratifying the 
Constitution, 416 


Dane on, 431, 494-95, $00 

in Delaware, 422-23, 425-26 

farmers against, 385 

first steps toward, 417-30 

flaws of Articles of Confederation 
and, 309-10 

in Georgia, 422-23, 426 

Gerry on, 142, 309 

government securities holders and, 381-84 

Hamilton on, 305-6, 497 

Hancock and, 439-41, 443 

interpretation of, 540-45 

Jefferson on, 468, 546-47 

Kentucky against, 389 

Lowndes against, 389-90, 450-51 

Madison and, 531-32, 541, 587-88 

in Maryland, 449, 758n165 

Mason against, 391, 463 

in Massachusetts, 442-44, 443, 752n120, 
756n152 

Mississippi River and, 309, 389-90 

momentum for, 430-31 

Monroe on, 458, 468-69 

in New England, 431-47 

in New Hampshire, 453 

in NewJersey, 422-23 

in New York, 413, 432, 495-510, 771n290 

in North Carolina, 514-16, 787n423 

in Pennsylvania, 427-30 

as politics, 609-16 

process of, 618 

by Quakers, 428 


on Supreme Court, 164 
on suspicions of Antifederalists, 346 
on taxing power, 322-23 


Randolph, E., against, 390, 462-63, 530 
requirements for, 412-13, 745nn51-S2, 


746n62, 747n75, 747n83, 747nn79-80 


on terms of office, 245 

on unanimity requirement for 
ratification, 413 

against unitary executive, 215-16 

on urban opinion favoring ratification 


resistance to, 305-10 

in Rhode Island, 529-30 

Rush on, 539-40 

Shays’s Rebellion and, 751n117 
slavery and, 297-304 


and, 380 in South Carolina, 452 
on Virginia, 453-55, 464-65, 472-73, with subsequent amendments, 310, 439, 
475, 477-78 462, 468, 472, 476-78, 513-14, $31, $39, 


Virginia Plan and, 139-41, 143-45, 147 
Washington, G., and, 113, 120, 463 
ratification, 7, 598, 640n43. See also conditional 

ratification; Federalists; unconditional 
ratification 

Adams, S., and, 434-35, 440-41 

without amendments, 431, 618-19 

Article I, Section 10 and, 381, 385-86 

Articles of Confederation or, 309, 544-45 

Article VII on, 311, 406, 412-13 

of Bill of Rights, 587-90 

Clinton, G., against, 482-83, 504-S, 
771n292, 778n346 

in Connecticut, 422-23, 431 


$53-55, 611, 619 
unanimity requirement for, 
412-13, 747n75 
violence over, 405, 741n24, 741n26 
in Virginia, 440, 479-81, 766n236 
Washington, G., and, 431, 440, 540, 
770n286 
western resistance to, 388-89 
ratification contest 
Gerry in, 408 
Madison and, 405-6, 409, 455 
in New Hampshire, 398, 444-45, 452-53 
in New York, 398, 485-89 
Washington, G., on, 397 


Index 


ratifying conventions, 423, 634n8 
in Massachusetts, 422, 431, 436-42 
in New York, 422, 489-510, 728n211, 
741n28, 773n299, 779n353, 779n355 
in North Carolina, 511-15 
in Pennsylvania, 427 
Rhode Island against, 446-47, 
$17-20, 522-23 
schedule for, 422 
in South Carolina, 450-52 
in Virginia, 464-80 
Read, George, 153 
on equal state representation, 183-84 
on paper money, 163 
on state sovereignty, 241 
reapportionment of Congress, 272-73 
rebellions, 163-64. See also Shays’s 
Rebellion 
recall. See also impeachment 
of congressmen, 176 
of federal judiciary, 167-68 
in Senate, 362-63 
records 
of Antifederalists, 307-8 
congressional, 344-45, 471 
on Constitutional Convention, 


135-36, 633n1 


representation, 266, 320, 342, 364, 


436, 724n170. See also equal state 
representation; population-based 
representation; slavery, representation and 

census and, 272 

in Congress, 153, 202 

Gerry on, 142 

Gorham on, 41 

in House, 356, 601-2, 623-24 

King on, 273 

Morris, G., on, 271, 273-76, 283-84 

of New Hampshire, 700n47 

reapportionment of, 272 

taxes and, 357, 701nS9 

in Virginia Plan, 139-41 


requisitions, 33, 315, 324,327 


amendment on, 641nS4 

in Article VIII, 636n20 

from Congress, 17-19 

at Constitutional Convention, 147-48 
Madison on, 17-18, 20, 326 
Morris, Robert, on, 19 
payment of, 638n27 

quotas for, 667n41 

slavery related to, 270, 641n54 
war related to, 327 
Washington, G., on, 18-19 


notes as, 135-36, 242-43, 633n1, 634n8 
re-election, 226-27, 234-35. See also 


revenue, 20, 29, 571-72. See also taxes 
for Revolutionary War, 17-18 


mandatory rotation revenue lack, 20, 29 
referendum, 517-18, 618 Revolutionary War, 739n12 
reform Boston Massacre and, 330 


of Articles, 6,25, 40-41, 69-70, 311 
Washington, G., on, 253 
regionalism, 7, 602. See also sectional conflict; 
South; western lands 
in Antifederalist motivations, 388-91 
commerce amendment and, 35-40 
in commerce power lack, 23-24 
of New England, 37 
relief, 80. See also paper money; Shays’s 
Rebellion 
in Connecticut, 98 
criticism of, 82-87, 606 
for farmers, 81 
investment and, 83 
Madison on, 77-79, 86 
in Massachusetts, 89-90 
speculators and, 81-83, 606 
violence related to, 88 
wealthy people’s perspective on, 83-86 
religion, 580-81 
in Antifederalist motivations, 391-92 
Baptists, 391, 563-64, 566, 594 
bill of rights and, 561-62 
Protestant Christianity, 391-92, 736n296 
Quakers, 259, 278, 299, 428, 432-33 


census and, 17 

Constitutional Convention and, 246-47 
economy and, 75 

pensions from, 82 

revenue for, 17-18 

salaries of soldiers in, 82 

sectional conflict and, 48 

slavery and, 259-60 


Rhode Island, 605, 644n91, 747n84, 786n415, 


786n420, 810033 

Adams, John and, 520, 522-24, 529 

adjournment in, 24-27 

amendments and, 26-27, 516, 521, 525, 529, 
593-94, 790n444, 802n95 

Article I, Section 10 and, 386, 517 

coercion of, 527-28 

commerce power lack and, 23 

Congress and, 521-22, 524-26 

Constitutional Convention and, 116, 120, 
122-23, 134, 664n172 

convention call in, 523 

creditors in, 80 

criticism of, 87-88 

debate over ratification in, 519-21 

democracy of, 87-88 


858 


Rhode Island (Cont.) 
equal state representation in, 202 
foreign trade and, 785n413, 786n419 
House and, 356 


impost amendment and, 26-27, 316, 641n56 


independence of, 519-20, 526-28 

judicial review and, 159-60 

Madison on, 122,248 

malapportionment in, 406 

New York and, 520 

North Carolina and, 522-23 

opposition from, 26-27, 640n43, 641nS6, 
784n404, 785n407 

paper money in, 79-80, 248, 516-17, 


$20-21, 526, 653n23, 675n148, 734n278 


ratification in, 529-30 
against ratifying conventions, 446-47, 
§17-20, 522-23 
referendum in, 517-18 
representation and, 320 
secession threatened within, 520, 
523-25, 528 
state securities in, 82 
town meetings in, $22 
trade sanctions on, 521-27, 529 
Trevett v. Weeden in, 672n105 
unanimity requirement for ratification 
and, 412-13 
war debt in, $17 
rights. See also bill of rights 
of conscience, 566 
natural, 259-61 
private, 131-33 
Roane, Spencer, 556, 624 
Robertson, David, 466 
roll-call votes, 136 
Roosevelt, Franklin D., 624 
Roosevelt, Isaac, 506 
Rush, Benjamin, 2, 428 
bill of rights and, 549-50, $52-53 
on paper money, 381 
on ratification, 539-40 
on suspicions of Antifederalists, 347 
Russell, Thomas, 336 
Rutledge, Edward, 83 
on Articles, 316 
on navy, 334 
Rutledge, John, 549, 685n283 
on appointment power, 222 
on assumption of state war debt, 382-83 
on federal judiciary, 168 
against federal veto, 158 
on property qualifications, 180-81 
on slavery, 284-85 
on supermajority requirement for 
treaties, 212 
Supreme Court and, 165 


Index 


on unitary executive, 215 
on wealth as basis for representation, 267 


St. Clair, Arthur, 61 
salaries, 28 
of congressmen, 176-77, 526, 579, 590-91, 
684n269 
of federal judiciary, 168, 674n136 
of national legislature, 176-78 
from Revolutionary War, 82 
of Senate, 208 
Schaack, Henry Van, 441 
Schoonmaker, Cornelius, 493, 504-5, 507, 
7770328 
secession, 242-43, 479, 787n424 
Buchanan and, 148 
of New York City, 501, 509 
within Rhode Island, 520, 523-25, 528 
second convention, 109-10, 563, 616-17 
delegates at, 536 
Federalists against, 530-31 
Madison on, 531-33, 535-36, 539, 565 
New York and, 486, 496, 499, 502, 
506-10, 520 
North Carolina and, 515-16, 522-23 
Virginia and, 456, 459-60, 462-63, 476 
secrecy rule, 136-37, 252-53, 696n424 
Secretary at War. See Knox, Henry; Lincoln, 
Benjamin 
sectional conflict, 48, 64. See also Mississippi 
River; western lands 
Sedgwick, Theodore, 95, 333, 438, 571, 
752n120 
amendments and, 570 
on Annapolis convention, 107 
on House, 360 
on paper money, 84 
on sectional conflict, 64 
on social class and ratification, 377 
Sedition Act, 621 
selection. See also appointment; elections; 
presidential selection 
of Senate, 205-7, 240, 625 
Senate, 754n131. See also equal state 
representation 
Antifederalists and, 361-67 
appointment power in, 223-24 
electoral college and, 232-33 
impeachment and, 363, 366 
Madison and, 208-11, 364-65, 557-58 
malapportionment in, 626-27 
mandatory rotation in, 362, 364-65 
powers of, 211-12, 363 
in presidential selection, 232-33 
recall in, 362-63 


representation in, 364 


salaries of, 208 

selection of, 205-7, 240, 625 

size of, 207-8, 361, 684n268 

terms in, 208-11, 245, 361-62, 364, 609, 
684n276, 684nn280-81 


treaties and, 205, 211-12, 363, 365-66, 373 


Virginia Plan on, 205-6 
separation of powers, 235. See also Congress; 
federal judiciary; presidents 
checks and balances and, 369-75 
executive veto and, 220 
Shays, Daniel, 91, 333, 404 
Shaysites, 751n117 
Shays’s Rebellion, 5-6, 333, 606, 675n148 
backers of, 91-92 
Confederation Congress and, 163 
Constitutional Convention and, 117, 596 
Constitution related to, 92-93 
election after, 97 
Gorham on, 432 
Grayson and, 97-99, 604-5 
King on, 93, 95-96, 386 
Knox and, 92-93, 97, 99, 751n117 
legislation after, 96-98 
Madison on, 94, 97, 99-101, 123 
monarchy and, 99-101, 598 
origin of, 88-90 
pardons in, 97-98 
participants in, 90-91 
ratification and, 751n117 
responses to, 91-94 
states related to, 98-99 
Sherman, Roger, 195, 196, 675n149, 683n258 
amendments and, 569-70, 576, 579, 
581-82, 594 
appointment of, 251 
on appointment power, 223 
on bill of rights, 552-53 
on commerce power, 152 
compromises of, 146, 148, 691n364, 
705n117 
on Connecticut Compromise, 194-95 
on democracy, 244 
on equal state representation, 188-89, 192 
on executive branch, 215 
on executive council, 217 
on federal courts, 165, 168, 205 
on federal veto, 156 
on foreign slave trade, 288 
on House elections, 174 
on impeachment, 235, 237 
on militia, 149 
against popular elections, 170 
on presidential selection, 227-28 
on reapportionment of Congress, 272 
report on Constitutional Convention, 423 
on Senate, 209, 364-65 


Index 


on slavery, 287 
on stakes of ratifying contest, 397 
on state legislatures, 206, 414 
on taxing power, 148 
on Three-Fifths Clause, 276 
on unanimity requirement for 
ratification, 412 
on vice president, 234 
Shippen, William, Jr., 428 
shipping, 151-52, 381 
Short, William, 12,466 
signatures on Constitution, 238-39, 240 
Singletary, Amos, 325 
generational explanation of ratification 
and, 378-79 
socioeconomic explanation of ratification 
and, 410 
slaveholders, 739n13 
at Constitutional Convention, 263-64 
taxes from, 639n41, 641n54, 652n11 
slave insurrections, 301 
as domestic violence, 294, 302 
slavery, 649n163, 739n13. See also southern 
slavery 
abolition of, 262, 294, 299, 
473-74, 698n11 
background on, 258-65 
bill of rights and, 554 
compromise on, 286-88 
in Constitution, 264-65 
Corwin amendment and, 625 
economy and, 277-91 
equal state representation and, 203 
in federal territories, 294-97 
Gerry on, 268 
gradual emancipation of, 260-61 
Grayson on, 296 
Henry on, 297-98, 468 
indirect protections for, 294 
Jefferson on, 259, 261-62, 291 
Lincoln, A., and, 265, 298, 625 
Madison and, 264, 292, 473 
Mason related to, 263, 269, 298, 699n20, 
699n34, 703n88 
Morris, G., on, 264, 268, 283-84, 287 
northern, 258-66 
Northwest Ordinance and, 292, 705n122 
Pinckney, C. C., on, 279, 283, 
285-88, 301-2 
poll taxes and, 29-30, 652n11 
population of, 262, 264, 291 
Randolph, E., on, 473 
ratification and, 297-304 
requisitions related to, 270, 641nS4 
Revolutionary War and, 259-60 
Washington, G., and, 262-64 
Wilson on, 269-70, 298-99 


860 Index 


slavery, representation and, 7, 600, 700n37, 
700n42, 703n94 
equality in, 266 
slave trade and, 268 
three-fifths compromise in, 269-73, 701n54 
wealth and, 266-68 
slave trade, 263, 268, 795n490. See also foreign 
slave trade 
Smith, Melancton, 307, 499, 605, 754n134, 
772n295S, 781n366 
amendments and, 533, 567 
on Article I, Section 10, 375 
biography of, 489-90 
changed mind of, 494-95, 506-7 
on congressional elections, 341-42 
on consolidation, 317-19 
on extremes, 314, 544-45 
Hamilton against, 489 
on House, 249, 357-58 
proposal at New York convention of, 503-7, 
780n363, 781nn364-65 
on requisitions, 324 
on Senate, 362 
on socioeconomic explanation of 
ratification, 411 
on suspicions of government, 347 
on union, 303, 492 
Smith, William Loughton, 576, 582, 584-85 
social class, 377-78. See also aristocracy 
Society of the Cincinnati, 113, 120 
socioeconomics, 610, 743n42 
aristocracy and, 72, 246-47, 357-S8, 
371-72, 374-75, 394-95, 607 
Article I, Section 10 and, 385-86 
as Federalist advantage, 409-10, 540 
Gerry on, 377-78, 411 
inconsistency of Federalists about, 393-94 
Somerset v. Stewart, 292 
South, 36, 703n91 
aristocracy of, 72 
Committee of Detail and, 283-84 
Constitutional Convention and, 154 
debt in, 391 
export taxes in, 279-81 
on foreign slave trade, 278-79 
imports of, 35 
income in, 267 
manumissions in, 261-62 
poll taxes in, 652n11 
population of, 191-92, 629-30 
supermajority requirement for commercial 
legislation and, 152 
western lands and, 54-55, 59-60, 192 
South Carolina, 107, 742n33 
amendments in, 555 
Constitution and, 302-3 
debate in, 451-52 


debt in, 673n116 
Federalists in, 760n177 
malapportionment in, 406 
migration to, 735n294 
New York and, 487 
paper money in, 79 
Pennsylvania and, 450 
ratification in, 452 
ratifying convention in, 450-52 
requisitions in, 20 
slavery in, 279 

southern slavery, 258 
investment in, 262, 265 
manumissions of, 261-62 
population of, 264, 291 
war and, 474 

sovereign immunity, 351-52 

sovereignty 
Hamilton on, 15, 241 
Lansing, J., Jr., on, 422 
Lowndes on, 309 
Madison and, 15, 144, 241-42, 608, 


810nn44-45 
of states, 14-15, 115, 133, 186, 241, 499, 
678n197 
Spaight, Richard Dobbs, 209, 413, 425, 513, 
691n361 


Spain, 11, 649n164. See also Mississippi River 
exports to, 57, 60 
Northwest Ordinance and, 649n163 
trade with, 49-50, 54-57, 60 
specie 
in economy, 32, 57, 75-79, 81, 85-86, 89 
taxes and, 85-86, 89 
speculators, 81-82, 606 
speeches. See oratory 
stakes of ratifying contest, 126-27, 253, 397-98 
state bonds, 324 
state constitutions. See constitutions 
state conventions. See conventions; ratifying 
conventions 
state government interference with 
rights, S80-81 
state judges, 168, 236, 627 
federal law and, 45, 47, 130, 155, 159, 
161, 164-65 
state legislatures, 414, 630 
Constitution and, 610, 745n57, 746n58 
electoral college and, 230-32, 
622-23, 625-26 
Madison on, 206-7, 214, 415-16 
presidential selection by, 229-30, 625 
Senate and, 625 
states, 297, 601-2, 733n268 
amendments from, 635n7 
constitutions of, 74, 171 
debt of, 654n33 


division of, 679n214 
Hamilton on, 316 
new, 55, 59, 140, 189-90, 297 
New York related to, 499-500 
power of, 423-24 
Shays’s Rebellion related to, 95-99 
size of, 157 
slavery related to, 262 
sovereignty of, 14-15, 115, 133, 186, 241, 
499, 678n197 
of Vermont, 32, 257, 590-91, 639n38 
state legislation, 131-33 
state securities, 82,324 
stay laws, 81 
Stiles, Ezra, 569 
Story, Joseph, 293, 705n112 
Strong, Caleb, Jr., 107 
on Connecticut Compromise, 200 
on executive veto, 220 
structural amendments, 495-96, 
577-79, 582-83 
structural provisions, 317-21 
Stuart, Archibald, 459-61, 464, 480, 573 
Stuart, David, 458 
subsequent amendments, 310, 439, 462, 472, 
611, 619 
“Columbian Patriot” on, $33 
Massachusetts and, 468, 546, 553-55 
in North Carolina, 513-14 
in Virginia, 476-78, 531 
in Virginia Plan, 539 
Suffolk Resolves, 36 
Sullivan, John, 444 
supermajority requirements, 413 
in Articles, 42 
Gerry on, 212 
for navigation laws, 283, 288-90, 301, 
704n103 
for taxes, 702n74 
for trade regulation, 281-82 
Williamson and, 152, 211-12, 289 
Supremacy Clause, 240. See also Article I, 
section 10 
at Constitutional Convention, 158-61 
federal veto and, 158-59 
judicial review and, 159-61 
Supreme Court, 579, 586 
Constitution and, 4 
Federalists and, 812n84 
Jay on, S1 
Jefferson and, 165 
juries and, 35S, 724n167 
Randolph, E., on, 164 
Roosevelt, F. D., and, 624 
Wilson on, 146-47 
suspicions of Antifederalists, 345-48 
about executive branch, 213-14 


Index 861 


Swift, Jonathan, 570-71 
Symmes, John Cleves, 62, 648n151 
Symmes, William, Jr., 441 


tactics in ratifying contest, 404, 541 
as ordinary politics, 609-13 
Yates, A., Jr., on, 744n44, 774n306, 774n312, 
778n340 
Taliaferro, Lawrence, 464 
taxes, 20-21, 499, 620. See also direct taxes; 
export taxes; relief; requisitions 
capitation, 329 
Congress and, 16, 28-30 
consolidation and, 320-21 
at Constitutional Convention, 148-49 
consumption, 329 
in Delaware, 424 
farmers and, 76-77, 614-15 
on foreign slave trade, 277-78, 288 
Hamilton on, 641n51 
impost and, 639n41 
land, 29, 76, 329, 526 
loans and, 11 
Madison on, 29, 85, 281, 475, 800n68 
in Massachusetts, 88-90 
on newspapers, 551 
New York and, 481, 490, 496, 604, 614-15 
in Pennsylvania, 80 
poll, 29-30, 329, 652n11 
quotas of, 16-18, 30, 32-33, 47 
representation and, 357, 701nS9 
from slaveholders, 639n41, 641n54, 652n11 
specie and, 85-86, 89 
supermajority requirement for, 702n74 
in Virginia, 537, 614-15 
for war debt, 75-76 
taxing power 
Antifederalists and, 322-30 
Ellsworth on, 327, 329-30 
Henry against, 324-25, 470 
Madison on, 322-23, 326-29 
war and, 326-27 
Taylor, John, 442 
Tennessee, 389 
Tenth Amendment, 579, 624 
tenure 
for federal judiciary, 167-68, 627 
presidential selection and, 228-29 
terms 
of congressmen, 175, 586, 609, 676n161 
of federal judiciary, 167-68 
in House, 142, 173-75, 208, 358-59, 358-60 
of presidents, 229, 245, 689n338, 692n368 
in Senate, 208-11, 245, 361-62, 364, 609, 
684n276, 684n280-81 
Thatcher, George, 47 


862 Index 


Thirteenth Amendment, 4, 624 
Thompson, William, 756n150 
Thomson, Charles, 34, 71 
threats. See violence 
Three-Fifths Clause, 299-300, 625, 701n63 
foreign slave trade and, 278 
King against, 276-77, 283 
Northwest Ordinance and, 296 
three-fifths compromise 
agreement on, 270-71 
Articles and, 269-70 
direct taxes and, 274-77 
in slavery, representation and, 
269-73, 701nS4 
time, 534-35, 541, 610. See also delays 
Clinton, D. W., on, $41, 773n299 
of congressional elections, 342-43 
Mason and, 793n486 
Mason on, 134 
Morris, G., on, 538 
Randolph, E., on, 134 
Virginia and, 763n208 
Washington, G., on, 133 
town meetings, 618 
Federalist advantages and, 412 
in Rhode Island, 522 
trade, 638n28. See also foreign slave trade; 
foreign trade 
with Great Britain, 36, 38-39, 685n284 
interstate, 12 
with Spain, 49-50, 54-57, 60 
trade regulation, 281-82 
trade restrictions, 129 
trade sanctions, 521-27, 529 
transparency, 249-53, 616-17 
travel, 41, 341, 343, 630 
treason, 92, 168, 237, 728n211 
treaties, 129 
approval of, 62-63, 66, 685nn285-86 
Bloodworth on, 63-64 
constitutions compared to, 415-16 
in federal courts, 47, 167 
Gerry on, 212, 685n283 
Grayson on, 44-45 
Madison on, 46-47, 685n285 
Mississippi River and, 49, 60-61, 66, 474, 
649n164 
New York and, 482 
presidents and, 212, 373, 685n285, 689n334 
prewar debts and, 45 
Senate and, 205, 211-12, 363, 365-66, 373 
Washington, G., on, 45-47 
Wilson on, 685nn282-83 
treaty-making power, 335-36, 339-40 
Treaty of Paris, 11-12, 44-46 
Trenholme, Louise Irby, 783n386 
Trevett v. Weeden, 672n105 


Tucker, St. George, 109-10 
Tucker, Thomas Tudor, 481, 581-82, 594 
Turberville, George Lee, 457, 462, 557-59 
Turner, Charles, 441, 544 
Tyler, John, 158 

on House, 357-58 


unanimity 
of Congress, 421 
in convention interpretation, 238-39 
unanimity requirement 
failed amendments and, 40-41, 70 
for ratification, 412-13, 747n75, 747n83, 
747nn79-80 
unconditional ratification, 386, 414, 431, 436 
Henry on, 542 
Massachusetts and, 468 
New York and, 473, 495, 500-S01, 
$03, 506-10 
of North Carolina, 516 
Virginia and, 459, 476, 493 
unicameral legislature, 153, 169-70, 674n140 
union, 598 
amendments and, 565 
Grayson on, 477 
Mississippi River and, 63-64, 69 
Smith, M., on, 303, 492 
unitary executive, 215-17 
“universal” suffrage, 622 
urban opinion, 380-81, 407-8 


values, 630-31 
land, 270 
of paper money, 17, 79-80 
Van Buren, Martin, 153 
Van Cleve, George William, 704n10S, 
704n107, 70Sn122 
on Northwest Ordinance, 649n163 
on Rhode Island, 734n278 
Varnum, James Mitchell, 123-24, 127 
Vermont 
equal state representation and, 202 
land titles in, 761n193 
state of, 32, 257, $90-91, 639n38 
unicameral legislature of, 674n140 
veto. See also council of revision; executive 
veto; federal veto 
absolute, 220-21 
as executive power, 218-21, 687n308, 
687n315 
vice president, 233-34, 628-29, 692n367 
Vining, John, 575-76, 583 
violence 
domestic, 294, 302, 705n116 
over ratification, 405, 741n24, 741n26 


Index 


Pennsylvania Assembly and, 750n105 
relief related to, 88 
Virginia, 102-3, 610, 763n204, 763n206. 

See also HenryPatrick; Lee, Richard 
Henry; Madison, James; Mason, George; 
Washington, George 

amendments and, 479-80, 555 

Article I, Section 10 in, 387 

Article I] in, 395 

Bill of Rights ratified by, 588-90 

Carrington and, 455, 460-61 

commerce amendment and, 37-38 

Constitutional Convention and, 
111-12, 127-28 

debate on ratification in, 409, 466-80 

debt in, 470-71, 761n190 

doubts regarding ratification about, 453-57 

equal representation in, 454, 762n194 

expenses of ratifying convention delegates 
in, 459-60, 543 

exports of, 22, 35 

Grayson on, 454, 470, 473, 762n194 

Jefferson and, 454, 466, 472 

Kentucky and, 454, 465-66 

manumissions in, 261-62 

Mississippi River and, 66-67 

New Hampshire and, 446 

New York and, 487-88, 492-93, 541, 
793n486 

North Carolina and, 783n386, 784n398 

Pierce, J., on, 764n214 

Randolph, E., on, 453-55, 464-65, 472-73, 
475, 477-78 

ratification contest in, 398 

ratification in, 440, 479-81, 766n236 

ratifying convention in, 464-80 

second convention and, 456, 459-60, 
462-63, 476 

security of, 282 

subsequent amendments in, 476-78, 531 

taxes in, 537, 614-15 

time and, 763n208 


unconditional ratification and, 459, 476, 493 


vulnerability of, 478 
western land of, 14, 27 

Virginia Plan, 243, 676n163 
amendments in, 140 
appointment power and, 223 
Articles and, 139-41, 144, 667n41 
coercion of states in, 140, 148 
Congress’s role in amendments and, $39 
executive in, 140-41, 214-15 
on executive veto, 688n318 
federal judiciary in, 140, 204-S, 219 
on federal veto, 139-40, 154-55, 688n318 
Gerry and, 142-43 
House elections in, 139, 141, 675n146 


863 


Lansing, J., Jr., against, 142-43, 778n346 
legislation in, 139-40 
mandatory rotation in, 176 
population in, 139 
preparation of, 133-34 
on presidential selection, 226 
Randolph, E., and, 139-41, 143-45, 147 
representation in, 139-41 
on Senate, 205-6 
slavery in, 266 
state admission in, 140 
subsequent amendments in, 539 
voting requirements, 178-79. See also 
elections; equal state representation 


Wadsworth, Jeremiah, 502 
Walton, George, 251 
war, 225-26. See also Revolutionary War 
civil, 126, 316, 501, 509 
direct taxes and, 327 
Gardoquiand, 58, 62 
requisitions related to, 327 
southern slavery and, 474 
taxing power and, 326-27 
war debt, 733n268. See also prewar debts 
Article I, Section 10 and, 387 
Gerry on, 382-83 
Madison and, 384, 769n267 
in Rhode Island, 517 
taxes for, 75-76 
Warren, Earl, 594-95 
Warren, Mercy Otis, 343, 399, 400 
Washington, Bushrod, 376 
Washington, George, 21, 135, 165 
on adjournment of New Hampshire 
convention, 423 
amendments and, 567, 572 
on Annapolis convention, 660n114 
Articles and, 809n32 
attendance of, 112-16, 121-22 
on coercion, 87 
on commerce amendment, 37 
on commerce power lack, 22 
on consensus at Constitutional 
Convention, 247 
on debate over ratification, 403 
on delay of Constitutional Convention, 133 
doubts regarding Constitutional 
Convention of, 127 
on expectations of Constitutional 
Convention, 250, 600 
failed amendments and, 24-25 
on Georgia, 426 
on governance, 24-25, 73-74, 100 
Hamilton on, 567 
on Henry, 556 


864 


Washington, George (Cont.) 
on House, 172-73 
on instructions, 123-24 
Jay and, 51, 67-68, 70, 662n151 
on legitimacy, 619-20 
on Maryland, 448, 758n165 
Massachusetts and, 444, 753n124 
on Mississippi River, 54, 59, 68 
on North Carolina, 511, 516 
as president, 238, 367 
on procedural irregularities, 313 
Randolph, E., and, 113, 120, 463 
ratification and, 431, 440, $40, 770n286 
on ratification contest, 397 
on reform of Articles, 253 
on requisitions, 18-19 
on Rhode Island, 522-23 
on Senate, 557 
Shays’s Rebellion and, 94, 99, 123 
slavery and, 262-64 
on stakes of ratifying contest, 397 
status of, 2-3, 113, 305, 480 
on suspicions of Antifederalists, 346 
on treaties, 45-47 
on Virginia, 453-54, 457-58 
wealth, 247, 266-67, 357-S8, 396 
aristocracy and, 395 
Pinckney, C., on, 267-68 
relief and, 83-86 
Webster, Noah, 90, 570, 575, 594-95, 628 
Webster, Pelatiah, 382 
western lands, 735n286. See also 
Mississippi River 
Constitutional Convention and, 
190-91, 615-16 
King on, 49, 55 
northern states and, 55—S6, 62 
population of, 192 
South and, 54-55, 59-60, 192 
of Virginia, 14,27 
western states 
Congress related to, 735n287 
Grayson on, 55 
Mason on, 192 
Morris, G., on, 192, 735n286 
ratification and, 388-89 
We the People (McDonald), 731n247 
White, Alexander, 401 
Whitehill, Robert, 311 
Widgery, William, 442 
Williams, John, 315 
against consolidation, 319 
on taxing power, 324 
Williamson, Hugh, 28, 66, 463, 601, 675n151 
on congressional salaries, 177 
on Connecticut Compromise, 196 


Index 


on equal state representation, 187, 202 

on export taxes, 279 

on federal veto, 156 

on House, 172 

on origination clause, 681n235 

on presidential selection, 228 

on property qualifications, 181 

on representation, 271,273 

on slavery, 269-70 

on supermajority requirements and, 152, 
211-12, 289-90 

on treaties, 212 

on treaty-making power, 340 

against unitary executive, 215,217 

on vice president, 234 

Wilson, James, 216, 675n148, 678n197, 

691n364 

on appointment power, 222 

aristocracy and, 372, 374 

bicameral legislature and, 169 

bill of rights and, 549-52 

biography of, 146-47 

on commerce power, 337 

Congress's role in ratification and, 417 

on Connecticut Compromise, 197, 199 

on consequences of ratifying contest, 315 

in debate over ratification, 401-2 

on democracy, 243 

on equal state representation, 185-86, 
189, 193 

on executive branch, 215 

against executive council, 218 

on executive veto, 218, 220-21, 
687n316 

on export taxes, 280 

on federal courts, 168, 352, 355 

on foreign slave trade, 286 

Fugitive Slave Clause and, 292 

on House elections, 174 

on ineligibility, 225 

on legitimacy, 312 

on military powers, 332-33 

nationalism of, 146 

oratory of, 429 

on origination clause, 198 

against paper money, 162-63 

on plural executive, 217 

on popular elections, 171, 608 

on presidential selection, 226-28 

on presidents, 368 

on procedural irregularities, 312-13 

on property qualifications, 181 

on representation on basis of slave 
population, 275 

on Senate, 207-8, 211, 365-67 

on slavery, 269-70, 298-99 


on state legislatures, 206-7 
on suspicions of Antifederalists, 347 
on taxing power, 330 
on treaties, 685nn282-83 
on unanimity requirement for 
ratification, 413 
on unitary executive, 215 
for Virginia Plan, 144 
on war and peace, 226 
Wolcott, Erastus, 251 
Wolcott, Oliver, Sr., 571 
Wood, Gordon, 377 
Workman, Benjamin, 299 
Wythe, George, 479 


Index 865 


XYZ Affair, 142 


Yates, Abraham, Jr., 296, 492 
on adjournment, 502 
on tactics, 744n44, 774n306, 774n312, 
778n340 
Yates, Robert, 135, 488, 490, 663n165 
departure from Constitutional Convention 
of, 253, 483-84 
notes of, 242-43 


Zenger, John Peter, 579 


